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Secretary
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  & Education Legislation Committee

The Senate

Parliament House

CANBERRA  ACT  2600

Email: eet.sen@aph.gov.au

Dear Mr Carter

RE:
WORKPLACE RELATIONS AMENDMENT (PROTECTING THE LOW PAID)

BILL 2003

1.
We refer to the above Bill which has been referred to the Senate Employment, Workplace Relations & Education Legislation Committee for inquiry.

2. We thank you for the opportunity of presenting a submission and you will find this outlined below.

Introduction

3.
This submission is made on behalf of the Association of Professional Engineers, Scientists & Managers, Australia, the Managers & Professionals Association and the Professional Officers Association (Victoria) [the organisations] all of which are registered under the Workplace Relations Act 1996. The combined membership of the organisations totals almost 30,000 and covers the fields of both professional and managerial employment in the private and public sectors throughout Australia. The organisations are the only industrial associations representing exclusively the industrial and professional interests of employees and contractors in these groups.

4.
We estimate that approximately 80% - 85% of our members would be employed under awards of the Federal and State industrial jurisdictions. The remaining 15% - 20% would be award-free. 

5.
We estimate that approximately 60% of our members would have the benefit of certified collective workplace agreements Federal and State.

6.
We estimate that approximately 35% of our members employed under Federal and State collective workplace agreements would at the same time have individual employment contracts. Overall we estimate that approximately 60% of our total members (i.e. those under awards/collective workplace agreements and those award free) would have individual employment contracts. Included in this group would be those on Australian Workplace Agreements numbering approximately 5% of our total membership.

7.
The organisations estimate that approximately 2.5% (750) of their members are employed as casuals principally in the industries mentioned in para 9 below.

8.
A growing proportion of the membership of the organisations, approximately 10% (3,000), operate micro and small businesses as independent contractors and consultants, largely in the business services sector. We expect this number to grow significantly over coming years particularly in the IT, architecture and consulting engineering sectors of the economy. 

9.
The organisations estimate that approximately 33% (10,000 of their members) are employed in industries where there is a high incidence of small business activity, i.e. where there are employers with fewer than 20 employees. These industries include pharmacy, architecture, surveying, veterinary practice, information technology and consulting engineering. It is a characteristic of the employment of professionals in areas such as veterinary science and pharmacy that the overwhelming majority are employed in small practices and retail community outlets. In addition architecture, surveying, IT and consulting engineering is populated by a high proportion of small consultancy groups. 

10.
From the perspective of the Committee’s current inquiry it is also these industries and occupations where award dependency for the organisations’ members is greatest. We estimate that 15% - 20% of our members are award reliant for pay increases and other employment entitlements. Almost all of them would be employed in these areas.

Small Business Employment

11.
The estimates of small business employment we make in paras 8 and 9 are supported by figures from the Australian Bureau of Statistics in the table below:

Table 1 Number of Small Businesses & Persons Employed, By State 1999-2000

	
	Employing
	Non-Employing
	Small Business

Total Small Business
	Total all Business

	State & Territory
	No. of

Businesses
	No. of

Employers
	No. of Employees
	No. of

Businesses
	Own Account Workers(a)
	No. of Businesses
	Employment
	No. of Businesses
	Employment

	
	‘000
	‘000
	‘000
	‘000
	‘000
	‘000
	‘000
	‘000
	‘000

	New South Wales
	188.7
	99.1
	776.7
	172.0
	214.1
	360.6
	1089.9
	372.6
	2256.5

	Victoria
	135.8
	61.1
	540.5
	128.5
	160.2
	264.3
	 761.8
	275.2
	1758.7

	Queensland
	93.3
	58.0
	382.6
	112.4
	146.3
	205.8
	586.9
	213.3
	1226.9

	South Australia
	35.4
	20.8
	150.4
	42.7
	55.8
	78.2
	227.0
	81.5
	493.4

	Western Australia
	53.4
	37.1
	237.2
	62.9
	82.3
	116.3
	356.5
	120.3
	701.1

	Tasmania
	10.7
	  6.9
	50.7
	12.0
	14.6
	22.7
	72.3
	23.6
	140.5

	Northern Territory
	  5.0
	2.3
	26.0
	  4.1
	5.0
	  9.1
	  33.3
	   9.5
	   61.6

	Australian Capital Territory
	10.4
	3.8
	40.3
	 7.6
	   9.1
	18.0
	53.2
	18.6
	  96.0

	Total Australia
	532.7
	289.2
	2204.4
	542.2
	687.4
	1075.0
	3181.0
	1114.6
	6734.8

	(a)
Includes working proprietors and partners of unincorporated non-employing businesses. Working directors of incorporated businesses are classified as employees.

Source: Australian Bureau of Statistics




12.
These figures indicate firstly that 2,204,400 of the 6,734,800 total employees or, 32.7% of all employees, were employed in small businesses in Australia in 1999-2000. Small businesses for this purpose are defined as those which employ less than 20 persons. Secondly they indicate that 10.2% of total employees were own account (own business) workers.

13.
Australian Bureau of Statistics Catalogue 1321.0 Small Business in Australia, 1999, shows that between 1983-84 and 1998-99 the number of small businesses increased by 71.4%, an increase of 3.7% per annum. During the same period small employing businesses increased by 87.5% or 4.3% per annum, non-employing businesses increased by 55% or 3.0% per annum and small business employees increased by 72.5% or 3.7% per annum.

14.
The contribution of the small business sector to total private sector employment rose from 49.7% to 50.2% in the period 1983-84 to 1996-97 (Year Book Australia 1999).

The Workplace Relations Amendment (Protecting the Low Paid) Bill 2003

15.
The Workplace Relations Amendment (Protecting the Low Paid) Bill 2003 (the Bill) seeks to amend the Workplace Relations Act 1996 (the Act) in three respects:


(i)
By amending the Objects of the Act [Ss3(d)(ii)] to ensure that the maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment is focused primarily on addressing the needs of the low paid; 


(ii)
By amending the Objects of Part VI [Ss88A(d)] of the Act to require that the Australian Industrial Relations Commission (the Commission) in carrying out its functions and powers in relation to making and varying awards recognises that the primary role of awards is to address the needs of the low paid; and 


(iii)
By amending Part VI [Ss88B(2)(c)] of the Act to require that the Commission in performing its functions under Part VI must ensure that a safety net of fair minimum wages and conditions of employment is established and maintained having regard to, when adjusting the safety net, as a primary consideration, the needs of the low paid, including their need for employment, the employment prospects of the unemployed and the capacity of employers to meet increased labour costs.

16.
The organisations are opposed to these changes.

Rationale for the Bill

17.
The Minister’s second reading speeches are instructive on the government’s purpose in bringing the Bill forward.

18
At page 11777 of Hansard the Minister said:


“The Workplace Relations Amendment (Protecting the Low Paid) Bill 2003 proposes that the objects of the Workplace Relations Act be amended to specify a primary focus on the low paid and their needs in adjusting the safety net.”

19.
Later at page 12286 of Hansard the Minister made the following points:


“This bill is designed to address some issues which have emerged in the safety net wage cases – or the national wage cases, as some prefer to call them – over the last few years. The first problem is that the wage rises granted by the commission have, in the government’s view, extended too far up the wage scale. Generally speaking, wage rises granted by the commission have flowed through to all awards. It is the government’s contention that many people on award wages are comparatively well paid – certainly, some of them are earning average weekly earnings or more – and it is our contention that the safety net wage case should focus precisely on the safety net and that it should not be something which automatically flows through to people earning significantly above basic award earnings, sometimes double or even triple basic award earnings. That is the first issue.


The second issue is that the government believes that, in making its decisions – and this is not a criticism of the commission; it is simply an observation – the commission has paid insufficient attention to the employment needs as opposed to the income needs, as they might be supposed to be, of low-paid workers.”

20.
The first major target of the Bill is the low paid. But another target, unspecified by the Bill but identified in the Minister’s speeches and the Explanatory Memorandum accompanying the Bill, is middle to high wage earners. With respect to this group the Government clearly sees their receipt of annual safety net adjustments as failing to provide an appropriate incentive for entering workplace agreements. This is so even though the Government’s view is that employees in the group are increasingly entering wage agreements and are therefore less reliant on award based increases. [See Page 2 of the Explanatory Memorandum].

The Current Legislative Framework

21.
The structure of the Act with respect to the federal award safety net owes much to a 1996 agreement between the Federal Government and the Australian Democrats. At page 6 the agreement says:


“The objects relating to awards are to be amended to further reflect their maintenance by the Commission; their role in acting as a safety net providing fair minimum wages and conditions; …”

22.
In the result the Act provides for the establishment and maintenance of an award safety net within the following framework:

· S3(d)(ii) – This Object of the Act seeks to ensure the maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment.


· S88A – This section defines the Objects of Part VI as being to protect wages and conditions of employment by a system of enforceable awards established and maintained by the Commission, and to ensure awards act as a safety net of fair minimum wages and conditions of employment.


· S88B – This section firstly requires that the Commission must perform its functions under Part VI in a way that furthers the objects of the Act and the objects of the Part and then goes on to require the Commission in establishing and maintaining a safety net of fair minimum wages and conditions of employment to take account of living standards generally prevailing in the Australian community, various economic factors and, when adjusting the safety net, the needs of the low paid.


· S89A – This section describes the scope of industrial disputes and in particular defines the limits of the award safety net by identifying matters (allowable award matters) that may be included in the award safety net.

· S90 – This section requires that in the performance of its functions the Commission is to take into account public interest factors such as the objects of the Act, the objects of Part VI in particular, the state of the economy and the likely effects on the economy, with special reference to the likely effects on the level of employment and on inflation, of any award it is considering or proposing to make.

· S143 – This section further prescribes matters the Commission must observe in making or varying an award.

23.
It is the view of the organisations that this legislative scheme has provided an adequate, albeit in their view a less than optimum, framework within which the powers and discretion available to the Commission in establishing and maintaining the award safety net have been exercised. The Commission has itself been careful to take account of its responsibilities under the Act acknowledging the difficult balancing act confronting it in weighing the various factors it is required to address. It has also acknowledged the scope available to it under the Act to limit the award of safety net increases to particular award classification levels or alternatively to differentiate the level of increase awarded across award classifications, an approach taken in its 1998, 1999 and 2001 safety net decisions. The Commission underlined this point in its most recent 2002 safety net decision when it made the observation at para [160] that since 1997 lower award rates had increased relatively faster than the rates of higher classification levels as a result of flat dollar safety net adjustments.

24.
To commence with though we first turn to the majority decision in the 1997 Safety Net Review where the following appears at page 2 of the accompanying Statement: 

“The majority decision has, among other things:

(1)
referred to the need to balance the legislative requirements with respect to awards and to agreements;

(2)
expressed the view that the key factor in “a safety net of fair minimum wages and conditions of employment” [s.88B(2)] is fairness;

(3)
expressed the view that the award system, as it exists from time to time, will remain the safety net of fair minimum wages (and conditions of employment); 

(4)
considered the cost of the ACTU wage claim and counter-proposals to it;

(5)
considered the effect of wage increases on employment and the relation between wages, prices and productivity;

(6)
examined the living standards and the needs of the low paid in determining the nature and amount of the award increases, within the constraints imposed by economic factors.”

The majority went on to award a $10 per week safety net increase.

25.
This decision represents the first statement by the Commission of the statutory and other public interest factors it is required to take into account in its safety net decisions. Significantly it acknowledges the needs of the low paid and the impact of any safety net increase on employment, prices and productivity.

26.
In its 1998 safety net decision the Commission made the following observations at pages 1 and 2 of the Statement accompanying its decision in awarding a larger increase to the low paid than to those further up the award classification scale:

“On the material before us, we are satisfied that a safety net adjustment can be made with limited effect on aggregate wage costs and on the economy generally. This conclusion is supported by the evidence concerning the effect of the April 1997 safety net increase. Notwithstanding that increase, inflation has continued to abate and employment has continued to grow, albeit at a rate which is too slow. The adjustment we have decided upon is moderate, although higher than awarded in last year’s case. Ultimately it is a question of judgment – of balancing two potentially conflicting imperatives. Those imperatives are, firstly, to confine safety net increases to a magnitude which will not lead to unfavourable effects on productivity, inflation and employment and, secondly, to ensure that any such increases have regard to the needs of the low paid and the need to provide fair minimum standards for employees in the context of living standards generally prevailing in the Australian community

Given the pre-eminent role of workplace or enterprise bargaining in the legislative framework, growth in the award wage safety net is likely to lag behind earnings growth as measured by Average Weekly Ordinary Time Earnings statistics. The current economic conditions provide an opportunity for a safety net adjustment which will constitute an increase in real wages for employees at the lower award levels who are dependent on safety net adjustments for wage increases.

The increases have been structured to provide greatest assistance to those in receipt of the lowest rates prescribed in awards, whilst moderating the cost impact over the economy as a whole.

We have decided on an arbitrated safety net adjustment of the following amounts:

1.
a $14 per week increase in award rates up to and including $550 per week;

2.
a $12 per week increase in award rates above $550 per week and up to and including $700 per week; and 

3.
a $10 per week increase in award rates above $700 per week.

27.
In its 1999 decision the Commission awarded a further tapered safety net adjustment resulting in the low paid receiving larger proportionate increases. The Commission said at pages 2-4 of its Statement:


“In all of the circumstances we have decided that a safety net adjustment is warranted. To refuse or defer consideration of the Australian Council of Trade Unions’ claim would run counter to our statutory obligations to have regard to the needs of the low paid and the need to provide fair minimum standards for employees in the context of living standards generally prevailing in the Australian community. Equally, to grant the Australian Council of Trade Unions’ claim in full would be inconsistent with our statutory obligation to have regard to economic factors, including levels of productivity and inflation, and the desirability of attaining a high level of employment.


Over the two years up to the end of December 1998 increases in award rates arising from safety net adjustments have not kept pace with the growth in earnings generally. Nor have they kept pace with increases resulting from enterprise agreements. The gap between income levels established as a result of bargaining and those determined by the award system has continued to widen.


We have decided on a safety net adjustment of the following amounts:

1.
a $12 per week increase in award rates up to and including $510 per week; and 

2.
a $10 per week increase in award rates above $510 per week

There are a number of factors which have led us to the conclusion that we should award smaller increases than were awarded in 1998. Those factors include:

· the predicted easing in economic growth;

· the predicted reduction in the level of new private investment;

· our desire not to jeopardise the emerging downward trend in the level of unemployment; and

· the amount of the increases awarded on the last occasion

As a result of …. will be maintained.

There are a number….taken into account.

We have maintained the practice of adjusting award rates at all levels, despite submissions that the adjustment should only apply to employees classified at or below the C10 rate in the Metal Industry Award – currently $465.20 per week. We have also decided to reject that part of the ACTU claim which seeks a percentage adjustment (of 5%)) in award rates above $527.80 per week. Our decision to award flat money increases, rather than a percentage increase, will provide proportionately greater assistance to the low paid. In all of the circumstance the approach we have adopted, both the amounts and the form of the increases, strikes the right balance between the competing equity and cost considerations which the parties have drawn to our attention in their submissions.”

28.
In 2000 the Commission returned to a flat across the board increase of $15 per week to the safety net. At pages 2, 3 and 4 of the Statement accompanying the decision it said:


“[3]
We were urged by some parties to defer consideration of an increase in the level of the award safety net so as to encourage greater employment growth and further reductions in unemployment. Reliance was also placed on the economic uncertainties inherent in the introduction of the new tax system in July 2000, an expected moderation in business investment, recent increases in interest rates, an increase in the minimum employer superannuation contribution to operate from 1 July 2000 and a number of other matters. Despite these considerations we have concluded that an increase in the safety net is appropriate at this time to assist employees who are dependent upon the award system for increases in remuneration.

[4]
Various submissions were made about the state of enterprise bargaining and the significance we should attach to it. We are satisfied that a further adjustment will not constrain the development of bargaining at the enterprise level.


[5}
We were asked …. these proceedings.


[6]
The last occasion on which the Commission awarded a percentage adjustment to award rates generally was in the April 1991 National Wage Case. Since that time there have been six adjustments to award rates generally which have been in flat money amounts. Each of these decisions has given priority to the needs of the low paid and in relative terms the low paid have benefited significantly from this approach. We have decided to maintain the approach of granting a flat dollar increase on this occasion. We indicate now, however, that on the next occasion that award rates are reviewed we shall expect to be addressed on whether a return to percentage adjustment is appropriate to ensure that the award system provides fair wages for employees paid at the middle and upper award classification levels. 


[7]
The Joint Coalition Governments’ … desirable to do.


[8]
We turn now … industry or sector.


[9]
In all circumstances we have concluded that a larger increase is warranted this year than last. We have decided to award an increase of $15.00 per week in all award rates. In money terms the increase is of a similar order at the lowest award levels as the increase awarded at those levels in 1998. In real terms the increase is less than awarded in recent safety net adjustments. The increase represents an appropriate balance between the requirement to provide fair minimum standards having regard to living standards generally prevailing in the community, the needs of the low paid and the relevant economic considerations including the desirability of attaining a high level of employment.

[10]
Although the adjustment will entail costs the strength of the economy in recent years suggests that safety net adjustments of this order are compatible with continued strong economic growth and reduction in unemployment. In addition, material before us suggests that safety net adjustments affect significantly fewer employees than they did five years ago.” 

29.
In its 2001 decision the Commission awarded a proportionately greater safety net adjustment to higher paid employees and explained its reasons for doing so at page 2 of its Statement:


“[4]
On a number of occasions since 1997 the Commission has drawn attention to the fact that adjusting the award safety net by uniform dollar amounts erodes relativities between award classifications and has the potential to cause structural problems and unfairness to higher paid employees. All of the major parties made submissions on this issue in the present case.


[5]
The Commission has previously rejected the submission that the legislative scheme compels the conclusion that employees on higher award classification rates should generally not be eligible for award safety net increase. We reaffirm that rejection. Furthermore, we consider it is clear that relativities remain an important feature of the labour market in general. Some 94.6% of agreements certified in the third quarter of the year 2000 contained a percentage increase and 93% of employees covered by agreements certified in the same quarter received a percentage increase. There is a compelling inference from this material that relativities within the labour market remain important.


[6]
There will be occasions when in order to comply with the statutory objects and to avoid further erosion of relativities in skill-based classification structures, a percentage adjustment may be appropriate. In our view skills, responsibilities and the conditions under which the work is performed remain relevant considerations in the fixation of fair minimum wages. However the form of the increase is a matter for determination on the merits of the particular case taking into account all of the relevant statutory provisions. In this case we have concluded that it would not be appropriate to award a percentage adjustment. No party has sought such an adjustment throughout the award structure. The ACTU claim is for a flat dollar increase for workers at lower classification levels and a percentage adjustment above the level of the C10 classification in the Metal Industry Award. However we consider that it is appropriate on this occasion that the safety net adjustment be in such a form as to address the issue of compression and the need to ensure the maintenance of a fair safety net of minimum wages for all award dependent employees.


[7]
Since 1994 the adjustments to award rates in safety net review cases have all involved flat dollar amounts. In most cases the increase has been the same at all award levels. On two occasions the amount of the increase has been less in dollar terms at the higher than the lower levels. As a result those employees on award rates at the middle and upper levels have received less in relative terms than those at the lower levels. On this occasion we think that it is appropriate to recognise the different impact of flat dollar increases at the different award classification levels by awarding higher amounts at the middle and upper levels. At the same time while the increase at the lower level is substantial it is not so great as to put undue pressure on employment. The form of adjustment is appropriate for reasons of fairness and as a measure towards avoiding the further compression of relativities between job classifications. Furthermore the result is consistent with the obligations upon us to have regard to economic factors, including the desirability of attaining a high level of employment, and to have regard to the needs of the low paid. The adjustment will be the following:


1.
a $13.00 per week increase in award rates up to and including $490.00 per week;


2.
a $15.00 per week increase in award rates above $490.00 per week up to and including $590.00 per week; and


3.
a $17.00 per week increase in award rates above $590.00 per week.”

30.
In its most recent 2002 safety net decision the Commission was again careful to acknowledge the obligations on it under the Act in making its judgment. For instance at pages 57 and 58 it had this to say:


“[159]
As the Commission has indicated in previous decisions, the Act permits us to limit the application of a safety net increase to a particular level should circumstances justify that course. On previous occasions the Commission has decided not to do so. We draw attention again, as in last year’s decision, to the terms of s.88A(b). That section provides that it is an object of Part VI to ensure that awards act as a safety net of fair minimum wages and conditions of employment. Section 88B(2) provides that in performing its functions under Part VI the Commission must ensure that a safety net of fair minimum wages and conditions of employment is established and maintained having regard to the matters specified in that section. We take the view that in the normal course in reviewing the safety net the Commission should seek to maintain a safety net of fair minimum wages for all award reliant employees, not just those employees classified at or below the C10 level. We are satisfied that a large proportion of award reliant employees are classified above the C10 level. While there are differences in cost between an across-the-board increase and one which is restricted to employees classified at the  C10 level and below, we do not think that the circumstances overall, including the economic circumstances, justify limiting the increase in the award safety net in the way the Commonwealth proposes. For similar reasons we reject the submissions by ACCI and others that any increase we award should be limited in its application to the level of the federal minimum wage. We also reject the submission made by Restaurant and Catering Australia that only 50 per cent of the increase we decide upon should be awarded to employees of restaurateurs and caterers.


[160]
We turn now to the amount of the adjustment. Wages growth has continued strongly since our last decision. In the last year earnings generally have grown at or above 5 per cent while wages have risen at or above 3.5 per cent and wage increases through agreements have risen at close to 4 per cent. We consider that the economic circumstances permit a sizable increase in the award wages safety net. A safety net adjustment of a flat dollar amount has a different impact depending upon the wage rate to which it is applied. Since 1997 the lowest award rates, those at the level of the federal minimum wage, have increased faster than inflation and roughly in line with the increase in wage rates as measured by the WCI, the ABS’s preferred measure of wage growth. Because of the form of the increases awarded, employees in the higher classification levels have had smaller increases in percentage terms over that period. On this occasion we think it is appropriate to award an increase of an amount which pays regard to the position of employees slightly higher up the classification scales. The increase will provide for the needs of the low paid to the extent that the economic conditions we have identified permit and will maintain the real value of wages of most award reliant employees. We have decided to award an increase of $18 per week in all award rates.


[161]
We are confident that the cost of the increase is manageable and will not impact significantly on aggregate wages growth. We deal elsewhere with the various estimates of the cost of the ACTU's $25 claim. The cost of the increase we have awarded will be correspondingly less. The gross effect on aggregate wages growth should be broadly comparable with that associated with the $15 adjustment provided for in the May 2000 decision and not significantly greater than that arising from the May 2001 decision. Given the limited net impact of our decision on aggregate wages growth and the likelihood of some offsetting productivity improvements any effect on inflation will be minimal. The relationship between increases in minimum wages and employment has been in issue in safety net reviews in recent years and was again a matter of contention between the parties in this case. Some recent studies suggest that increases in minimum wages have a negative effect on employment although estimates of the size of that effect vary. Other studies suggest that the effects are minimal or non-existent. We accept that the increase we have decided upon may have some negative effects on employment in those sectors of the economy in which a high proportion of the workers are award reliant. Because safety net increases only directly apply to the wages of around 23 per cent of the employed workforce, the aggregate impact of the adjustment on employment will be small. In the circumstances, particularly the growth in GDP and productivity over recent years, the outcome is a fair one which properly balances the range of matters which we are obliged by the Act to take into consideration.”

31.
The organisations consider that these brief excerpts from the Commission’s safety net decisions since inception of the Act in 1996 are sufficient to demonstrate the Commission’s recognition of its task in observing its statutory responsibilities, in particular to the low paid, and in weighing all the relevant economic and industrial consequences of its decisions.

32.
Underpinning its approach to the role of arbitration and the award safety net the Commission has taken the extra step of formulating a set of wage fixing principles – see the Statement of Principles, Attachment ‘A’ to the 2002 Safety Net Review. These principles focus on issues such as when awards can be varied or made without the safety net being breached, the adjustment of allowances, how the 2002 safety net adjustment should be applied in awards, the circumstances in which awards can be varied or made above or below the safety net and how claims of economic incapacity will be dealt with.

33.
The organisations believe that the Act currently provides a framework with sufficient scope for the Commission to address the needs of the low paid and establish and maintain a safety net of minimum wages and conditions of employment for all employees without taking its eye off the public interest and wider issues the Act requires taken into account. If there is need for change the organisations believe this should be in the direction of widening the available safety net and providing the Commission with greater power to address the needs of the low paid as well as the plight of all those who are award dependent with no access to bargaining. The latter group make up one tier of what has now become a two-tier wage system, the other tier comprising those able to bargain and with the benefit of certified agreements.

Protection for the Low Paid

34.
The Minister’s second reading speech and the Explanatory Memorandum accompanying the Bill both make the point that the Bill is intended to ensure that adjustments to the award safety net are made with a primary focus on the needs of the low paid. 

35.
But the organisations doubt that the Bill will have the effect of targeting the low-paid in any way that is beneficial. In particular the amendment proposed to s88B (2) (c) of the Act will require the Commission when adjusting the safety net to have regard to the following factors:

· The employment needs of the low paid;

· The employment prospects of the unemployed; and

· The capacity of employers to pay any increase in labour costs.

36.
Clearly the commitment to protecting the low paid is not absolute. Rather it is circumscribed by the need firstly to balance the employment effect of any safety net adjustment on the low paid as well as on the unemployed and secondly to consider the impact of any adjustment on the capacity to pay.

37.
As discussed earlier in this submission under the section The Current Legislative Framework, all of these factors and others are presently taken into account by the Commission in discharging its public interest and specific obligations under the Act. But it does so within a broad legislative framework where no one factor is given prominence, other than the needs of the low paid when the safety net is being adjusted.

38.
The changes proposed to s88B(2)(c) are more purpose driven allowing the Commission less scope for discretion by directing it to take account of the specific factors that would form part of the amended Act before adjusting the safety net for the low paid. Rather than provide the Commission with greater licence to take action in the protection of the low paid, the organisations consider that the amendments carry the potential of having the opposite effect. On the one hand the Commission will be required to give prime consideration to the needs of the low paid but on the other hand, when it comes to doing something about it, the Commission will only be able to act if quite specific criteria are met.
39. One of these criteria, the nexus between safety net increases and employment, has been a perennial issue for the Commission as already noted. The Bill would require the Commission however to balance adjustments to the safety net against the employment needs of the low paid and the employment prospects of the unemployed. Given the lack of any clear research findings one way or the other on what will be a key determinant in the Commission’s safety net decisions, ample room will be left for political posturing by conservative forces in trying to influence the Commission’s decision. 

40.
The losers will be the low paid.

The Award Safety Net

41.
As noted earlier in this submission an important feature of the agreement made between the Government and the Australian Democrats in 1996 was the commitment to providing an award system that acted as a safety net in providing fair minimum wages and conditions.

42.
Currently the award safety net provided for under the Act extends across a large number of industries and employee classifications. Safety net awards established and maintained by the organisations apply to professional employees in the public and private sectors.

43.
The tables below show the current award classification structures and pay levels for professional engineers and scientists in a number of key private sector areas.

	Table 2

The Metal, Engineering & Associated Industries (Professional Engineers & Scientists) Award 1998

	Classification
	Award Rate

$ p.a.

	Level 1 – Professional Scientist (3 year course)
	32,695

	Level 1 – Professional Engineer
	33,780

	Level 1 – Professional Scientist (4 or 5 year course)
	40,195

	Level 2 – Professional Engineer or Scientist
	40,195

	Level 3 – Professional Engineer or Scientist
	44,545

	Level 4 – Professional Engineer or Scientist
	51,065

	
	

	Source: PR 918702
	

	Table 3

The Technical Services Professional Engineers (General Industries) Award 1998

	Classification
	Award Rate

$ p.a.

	Level 1 – Professional Engineer (graduate)
	33,769

	Level 2 – Professional Engineer (experienced)
	40,185

	Level 3 – Professional Engineer
	44,527

	Level 4 – Professional Engineer 
	51,058

	
	

	Source: PR 920055
	


	Table 4

The Technical Services Professional Engineers (Consulting Engineers) Award 1998

	Classification
	Award Rate

$ p.a.

	Level 1 –Graduates 
	

	Pay Point 1.1
	33,701

	Pay Point 1.2
	34,660

	Pay Point 1.3
	36,380

	Pay Point 1.4
	38,664

	Experienced Engineer
	40,126

	Level 2
	42,434

	Level 3
	49,857

	
	

	Source: PR 920054
	


44.
These tables show an award safety net pay band for professionals ranging from $32,695 to $51,065. By contrast the November 2002 average weekly ordinary time earnings figure (seasonally adjusted) for a full-time adult was $888.70 (or $46,300 p.a.). The organisations do not believe that these figures place the safety net for professionals outside community standards and point out that they are at odds with the Minister’s claim at p12286 of Hansard that many on awards are comparatively well paid in relation to average weekly earnings. [See Para 19 of this Submission].

45
The organisations estimate that 15% to 20% of their members are award dependent. They therefore have a major commitment to establishing and maintaining an adequate safety net of minimum salaries and employment entitlements for the following reasons:


(i)
For the 15% and 20% of members who are award reliant increases in the award safety net are the only pay increases they receive.


(ii)
The safety net available under awards provides a platform upon which individual employment contracts can be negotiated.


(iii)
The safety net available in awards provides the basis for the no disadvantage test (s170XA of the Act).


(iv)
Awards to provide access for members to protection available under the Act.

46. But in tilting the award safety net at the low paid end of the workforce the government intends to force other award dependent employees, such as the 15% - 20% of the organisations’ members who are award reliant, to go head-to-head with their employers in securing their own wage increases by agreement. The first casualty of this will be the universal safety net underwritten by the 1996 agreement between the Government and the Democrats. The second will be many of those in the group forced out of the safety net and into the bargaining stream without any prospect of establishing an agreement on pay rises. The reality is that up to this point a significant number of employees, approximately 20 per cent, remain dependent on the award safety net. Whilst employees, now deprived of their safety net adjustment, will have an incentive to bargain nothing will have changed for the employer to require it to bargain. On the contrary, without a safety net of minimum entitlements, the employer will have a stronger bargaining position from which to force down employee pay and conditions.

47.  The repositioning of the award safety net towards the low paid, whilst designed to give greater incentives for other award dependent employees to engage in bargaining, will be unlikely to have this result at all and will more likely see the pay levels of those in this group driven down unless by some stroke of good fortune market forces suddenly shift in their favour.

48.
The danger that this represents for award dependent employees cannot be understated. Nor can the risks to employers who understand the connection between their own business success and the level of satisfaction and commitment of their employees. Driving down pay and other entitlements will neither instill satisfaction nor inspire commitment. An advantage of the award system has been that it has provided an even playing field on which employers could compete on the basis of quality in service or product rather than on the basis of cutting the pay and entitlements of their employees.

Small Business Workplace Relations 

49.
“Changes at Work: The 1995 Workplace Industrial Relations Survey” is the second major survey of workplace industrial relations undertaken by the then Commonwealth Department of Industrial Relations.  Significantly this study found that small businesses differed from larger private sector workplaces on a number of industrial relations characteristics.  From the perspective of the Committee’s consideration of the Bill before it the following points to emerge from the study are in our view important:

(i) Small businesses by definition have no higher level of organisation where employment policies can be determined and so they are likely to operate in a less structured way when it comes to dealing with issues of discipline and grievance.

(ii)
Small business managers are less likely than larger workplaces to hold formal meetings with all employees.

(iii)
Small businesses are less likely than larger workplaces to offer formal training programs for non-managerial employees.

(v) Compared to large workplaces, small businesses rarely have collective industrial agreements.  The study found that 19 per cent of small businesses had a verbal agreement and only 10 per cent had a written collective agreement.  Only 27 per cent of small businesses with agreements had them registered.  Instead small businesses rely more on the use of awards (and therefore on the more formal procedures available such as those under the Workplace Relations Act) in managing their employment relationships. (Note: The words underlined are ours).

(vi)
Small businesses with the owner present are less likely to have union members.  In our view this factor makes it less likely that employees will be informed of their rights under industrial and common law and therefore less able to act to protect their interests.

50.
The conclusion we draw from these points in the Changes at Work study is that if there is one area of the Australian workforce which requires the availability of a safety net of minimum pay rates and other employment entitlements it is the group employed by small business. It is clear that employees of small business are more likely to be award reliant, less organised, less informed, work in situations where there is a less structured approach to workplace relations and where policies for dealing with employee consultation, grievances and disciplinary issues are not well developed.  They are a highly vulnerable group who will be left even more exposed in the event that the amendments now being proposed are translated into law.

51.
More recent ABS figures reinforce the inverse relationship between workplace size and award dependency. The table below suggests that the smaller the business the greater the number of employees award dependent and the larger the business the fewer employees who are award dependent.

TABLE 5

EMPLOYER SIZE AND METHODS OF SETTING PAY – MAY 2000

	Employer Size
	Awards only

%
	Collective agreements

%
	Individual agreements

%
	Total

%

	Under 20 employees
	27.5


	4.0
	68.5
	100.0

	20- 49 employees


	31.8
	11.9
	56.4
	100.0

	50 - 99 employees


	31.8
	23.5
	44.8
	100.00

	100 - 499 employees


	28.5
	40.2
	31.4
	100.00

	500 – 999 employees


	24.9
	52.6
	22.4
	100.0

	1,000 or more employees


	  7.7
	82.9
	    9.4
	100.0

	All Employees


	23.2
	36.8
	40.0
	100.0


Source: Employee Earnings & Hours, Australia, May 2000 (ABS Cat. No. 6306.0).

The Federal Government’s IR Legislation Agenda

52.
The organisations register their concern at the barrage of amendments to the Act currently being pursued by the Federal Government. At last count 14 amendment Bills were before Parliament. Some of these will have the effect of reducing the safety net of minimum award entitlements available under s89A of the Act. Examples are the Workplace Relations Amendment (Award Simplification) Bill 2002 which will remove entitlements to long service leave and skill-based career paths and the Workplace Relations Amendment (Choice in Award Coverage) Bill 2002 under which small businesses will be roped into awards only if a union member is employed. This will allow many otherwise award-dependent employees in the small business sector to be deprived of any award safety net. The organisations find it incongruous that the Federal Government should purport on the one hand to be acting to protect the interests of the low-paid by pursuing its Workplace Relations Amendment (Protecting the Low Paid) Bill 2003 whilst at the same time pursuing via other Bills either a reduction in the award safety net available not just to the low-paid but to all award dependent employees or measures to exclude some small business employees from the award safety net.

53.
Similarly Government Bills aimed at exempting small business from the unfair dismissal provision of the Act and further reducing the access of casual employees to an unfair dismissal remedy will impact most significantly in areas of employment where award dependency is greatest.

54.
 The organisations urge the Committee to note the inconsistencies in the Government’s approach to the award safety net.

Safety Net Adjustments & Agreement Making

55.
The Government’s policy position with respect to the Bill is to see that low paid award dependent employees are given primary consideration when the award safety net is being adjusted whilst at the same time encouraging remaining award dependent employees to bargain directly with their employers. The Government’s position is that application of safety net adjustments to high and middle income award reliant employees is a disincentive to agreement making. [See Minister’s Second Reading speeches and Explanatory Memorandum].

The organisations question this basic assumption in the Government’s thinking. There is already a clear trend in the direction of increased agreement making and falling award dependency.


Evidence of this appears in the Commission’s 2002 Safety Net Decision where it says at page 36:


“[83]
It should be noted… increase. Second, there has been a continuing decline in the proportion of the workforce reliant on safety net awards because of the spread of bargaining. This is most evident over the longer-term, with data from the May 2000 EEH Survey showing that award reliance has declined from 67.6 per cent in May 1990 to 23.2 per cent in May 2000. 16 . That longer-term trend has continued, with the most recent EEH data revising down the overall number of award reliant employees. [16 Exhibit Commonwealth 4, Appendix A at para A.2.]” 
56.
This is followed by a further observation at pages 58 and 59:


“[162] Several of the employer groups and the Commonwealth submitted that to grant the ACTU claim would be a disincentive to the further development of enterprise bargaining. We are conscious that increases in the award safety net have the potential to influence the pace at which bargaining, either formal or informal, is taken up at the enterprise level. We note that material presented by the Commonwealth supports the conclusion that since 1997 the number of employees covered by agreements has shown relatively steady growth. We do not think the adjustment provided for in this decision is likely to prejudice that growth.”

57.
We ask the Committee to note at this point the Commission’s conclusion that it did not consider the safety net adjustment it proposed to award was likely to prejudice the growth in the number of employees covered by agreements and the simultaneous decline in the number of award dependent employees.

58.
As noted earlier in this submission the organisations themselves estimate that approximately 60% of their members would have individual employment contracts. 

59.
Further material relating to the incidence of award/agreement coverage (both collective & individual) throughout the workforce can be gained from the Australian Bureau of Statistics data on Pay Setting Methods in its Employee Earnings and Hours Cat no. 6305.0, May 2002 (released December 2002). This material indicates that the most common method of pay setting for employees was individual agreement (42%) and collective agreement (37%). According to the Survey the other 21% of employees had their pay set at the award rate without reference to an individual or collective agreement. This figure of award dependent employees represents a further decline from the level of 23.2% noted by the Commission in its May 2002 safety net decision.

60.
The organisations make the point that these figures showing increased agreement coverage as against declining award dependency stand against any notion that the award system and safety net adjustments have been a disincentive to agreement making. The organisations however do not regard this development as particularly surprising because given the level of the award safety net, any group of employees able to bargain does not require greater incentive to do so.

61.
As if to bear this out ABS figures for May 2000 show that employees whose pay was set by individual agreements earned an average of $731 per week, 1.12 times the average of all employees ($652.80). Those whose pay was set by collective agreements earned $718 per week whilst the average weekly earnings of award only employees averaged $418 per week or 0.64 of the average for all employees. [ABS Australian Social Trends 2002].

62.
Similarly the tables below show how pay rates for award dependent professional engineers in the consulting engineering, general and metal industries have fared compared to the market in the period 1997 – 20002. 

	Table 6

Professional Engineer Consulting Engineering Industry

Comparison of Market & Award Rates

1997 – 2002

	
	Column A

Market Median Base Salary


	Column B

Award
	Column C

Relationship

Col. B to A
	Column D

Market Median Base Salary
	Column E

Award
	Column F

Relationship Col. E to D

	Level 1

(2 yrs experience)


	$34,000
	$30,916
	90%
	$41,000
	$34,660
	84%

	Level 2


	$39,500
	$38,794
	98%
	$48,500
	$42,434
	87%

	Level 3


	$51,000
	$46,217
	91%
	$62,650
	$49,857
	80%

	Source:


	Prof Engineer Remuneration Survey 1999 (June 1999)
	Prof. Engineers (Consulting Engineers) Agreement 1988

Print P3071

(6 June 1997)
	
	Prof. Engineer Remuneration Survey 2002 (June 2002)
	Technical Services Prof Engineers. (Consulting Engineers) Award 1998 

PR920054

(July 2002)
	


	Table 7

Professional Engineers General Industry

Comparison of Market & Award Rates

1997 – 2002

	
	Column A

Market Median Base Salary


	Column B

Award
	Column C

Relationship

Col. B to A
	Column D

Market Median Base Salary
	Column E

Award
	Column F

Relationship Col. E to D

	Level 1

Prof. Engineer (Graduate)
	$35,000
	$30,025
	86%
	$43,000
	$33,760
	79%

	Level 2 

Prof. Engineer (Experienced)
	$43,750
	$36,544
	84%
	$50,000
	$40,185
	80%

	Level 3

Prof. Engineer
	$54,282
	$40,886
	75%
	$64,203
	$44,527
	69%

	Level 4

Prof. Engineer
	$65,000
	$47,417
	73%
	$78,240
	$51,058
	65%

	Source:


	Prof Engineer Remuneration Survey 1997 (June 1997)
	Prof. Engineers (General Industries) Award 1982 

Print P3068

(6 June 1997)
	
	Prof. Engineer Remuneration Survey 2002 (June 2002)
	Techn.  Services Prof Engineers. (Gen. Industries) Award 1998     (3 July 2002)
	


	Table 8

Professional Engineers Metal Industry

Comparison of Market & Award Rates

1997 – 2002

	
	Column A

Market Median Base Salary


	Column B

Award
	Column C

Relationship

Col. B to A
	Column D

Market Median Base Salary
	Column E

Award
	Column F

Relationship Col. E to D

	Level 1

Graduate Engineer
	$35,800
	$30,030
	84%
	$45,000
	$33,780
	75%

	Level 2 

Experienced Engineer
	$43,335
	$36,550
	84%
	$50,500
	$40,195
	80%

	Level 3

Prof. Engineer
	$54,000
	$40,900
	76%
	$65,000
	$44,545
	69%

	Level 4

Prof. Engineer
	$62,100
	$47,415
	76%
	$78,750
	$51,065
	65%

	Source:


	Prof Engineer Remuneration Survey 1997 (June 1997)
	Metal Industry Award 1971- Part III – Prof. Engineers Print P1546           (26 May 1997)
	
	Prof. Engineer Remuneration Survey 2002 (June 2002)
	Metal, Engineering & Associated Industries (Prof. Engineers & Scientists) Award  1998  PR 918702      (18 June 2002)
	


63.
The tables indicate that for all award classifications there has been a significant decline in the safety net level against corresponding market rates. However the most striking figures are those for the Consulting Engineering Industry where the relationship between the award safety net and the market is closest but where in relative terms the award safety net has fallen further behind the market than in either of the other two industries.

64.
The relative closeness of the relationship between the market and the award safety net in the Consulting Engineering Industry is attributable in our view to factors developed elsewhere in this submission, in particular the existence of many small consulting firm and the linkage between employer size and methods of pay setting. As the organisations have shown [para 50] smaller workplaces are less likely to have a structured approach to dealing with workplace issues. The consequence of this for those award dependent employees deprived of safety net adjustments, and a viable safety net, is that the small business owners with whom they will be forced to negotiate for pay increases will not have the skills or support systems to facilitate the bargaining process. That is assuming they have any inclination to bargain at all. 

65.
The organisations therefore propose that rather than remove the safety net for those unable to access the bargaining stream in the ambitious hope that this will foster bargaining the better approach would be to amend the Act to facilitate bargaining and to back this up by funding the provision of workplace support training programs directed at both employers and employees aimed at developing their skills in resolving workplace issues. The organisations advocate changes such as adoption of a code of good faith bargaining, the availability of multi-employer certified agreements (particularly in the small business sector) and industry training programs so as to provide a more viable and balanced approach to the further spread of bargaining. 

Conclusion

66.
The organisations do not underestimate the plight of low wage earners. But they say that any action to address their concerns should not be at the expenses of removing the safety net for other award dependent employees. The level of the award safety net notwithstanding, there remains a significant number of employees who do not have access to the bargaining stream for workplace agreements. Depriving them of safety net adjustments, and any meaningful safety net, will not provide a stimulus to bargaining but rather will result in their pay levels being driven down in the absence of any offsetting increase in labour or capital productivity. The prospect of achieving either is slim in a sector dominated by small business where labour is the major expense and where therefore improvement in productivity depends on the labour force rather than capital investment in for example new technology.

67.
If the Government is correct in saying that the Commission’s award of safety net adjustments to middle and high wage earners is a disincentive to bargaining, and we do not concede they are, then removing the safety net for those in these categories will not build bargaining momentum if the only outcome is higher wage costs.

BRUCE NADENBOUSCH

Director Industrial Relations APESMA
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