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SUBMISSION BY THE SHOP, DISTRIBUTIVE AND

ALLIED EMPLOYEES' ASSOCIATION TO THE SENATE EMPLOYMENT

WORKPLACE RELATIONS AND EDUCATION REFERENCES AND LEGISLATION COMMITTEE

INQUIRY INTO THE WORKPLACE RELATIONS AMENDMENT 

(PROTECTING THE LOW PAID) BILL 2003

The Shop, Distributive and Allied Employees Association (the SDA) urges the Senate to reject the government's Workplace Relations Amendment (Protecting the Low Paid) Bill 2003 (the Bill).  This Bill constitutes an attack upon both the current state of the awards system in the federal industrial relations arena as well as a direct interference in the conduct by the Australian Industrial Relations Commission (the Commission) of National Wage cases.

As with all of the governments industrial relations Bills, this Bill is particularly ill named and is grossly misleading in its title.  The Workplace Relations Act (the Act) currently provides protection for low paid workers. This Bill does not provide, create or add to existing protection of the low paid, rather it seeks to remove, quite deliberately, and quite arbitrarily, existing protections for most award employees and also for those employees under enterprise agreements who rely upon awards to provide a fair and effective safety net of wages and conditions of employment.

The Award System

The Bill proposes to amend both Sections 3 and 88A of the Workplace Relations Act.  Section 3 of the Workplace Relations Act defines the principle object of the Act and also enumerates the measures which are to be taken to achieve the principle objects of the Act.  Section 3 identifies one of the principle objects of the Workplace Relations Act as being:

“to provide a framework for co-operative workplace relations which promotes the economic prosperity and welfare of the people of Australia.”

and in enumerated sub-paragraphs, the Section provides the particular means by which that object is to be achieved.  Paragraph 3(d) identifies one of the means of achieving the object of the Act in the following terms:


“providing the means;

(i)
for wages and conditions of employment to be determined, as far as possible, by the agreement of employers and employees of the workplace or enterprise level, upon a foundation of minimum standards; and

(ii)
to ensure the maintenance of an effective award safety net of fair and enforceable minimal wages and conditions of employment.”

Under this provision it is clear that one of the means for achieving the objects of the Act is to ensure that there is a comprehensive awards system in place in the federal industrial arena.  Paragraph 3(d)(ii) specifically requires that the award system be an effective safety net for any and all employees who are covered by awards.

As there is no limitation on the categories on employees who can be covered by an award, this means effectively that any employee who is the subject of an industrial dispute, within the meaning of the Act, can subsequently be covered by an award of the Commission, with the rider on the Commission being that the award is to provide a safety net of fair and enforceable minimum wages and conditions of employment.  The Bill seeks to change paragraph 3(d)(ii) so that it will read:


“to ensure the maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment primarily to address the needs of the low paid.”

The addition of the words “primarily to address the needs of the low paid” significantly alters the fundamental means for achieving the object of the Act.  The change is not cosmetic rather it has real substance and a substance which is designed to detrimentally affect most employees currently covered by awards of the Australian Industrial Relations Commission.  Under the Bill, the Commission would be obliged to look at the award system, not as providing a safety net of fair and enforceable minimum wages and conditions of employment for any employee who could be a subject of an award, but rather to provide a safety net of fair and enforceable minimum wages and conditions of employment primarily in relation to low paid workers.

The proposed amendment to Section 88A reinforces the governments intention.  Currently Section 88A identifies the objects of Part VI A of the Workplace Relations Act.  In other words the objects of the Act in relation to the dispute settling powers of the Commission and the award making powers of the Commission are those objects identified in Section 88A.  Currently Section 88A identifies in general language that the object of Part VI A of the Workplace Relations Act is to maintain an award system which provides a safety net of fair minimum wages and conditions.  The Section also provides in paragraph 88A (d) an obligation on the Commission to exercise its functions and powers in relation to making and varying awards in a way that:

“(i)
encourages the making of agreements between employers and employees at the workplace or enterprise level; and

(ii)
uses a case by case approach to protect the competitive position of young people in the labour market, to promote youth employment, youth skills and community standards and to assist and reducing youth employmen.”

Whilst 88A(d) gives very clear direction to the Commission on how it is to exercise its function and powers in relation to making awards, it does not in fact detract from the object of Part VI A which is identified in Section 88A paragraphs a, b and c.  This means that the object enumerated in 88A (d) being “awards act as a safety net of fair minimum wages and conditions of employment” is not constrained in relation to any particular class or category of worker.  Rather, as a broad object, awards can and should be made to provide fair minimum wages and conditions of employment for all workers who are subject to the award system.

The proposed change to Section 88A(d) (ii) will significantly alter the objects of Part VI A.  The Bill proposes to further constrain the Commission’s conduct by requiring the Commission to exercise its award making powers in a way that “recognises that the primary role of awards is to address the needs of the low paid.”
This means that the combined effect of the amendments to Section 3 and Section 88A will require the Commission to give primacy to making and varying awards so as to recognise that the primary role of an award is to address the needs of low paid.  This means that the role of an award to provide fair minimum wages and conditions of employment for workers other than the low paid is a subsidiary or secondary role of an award.  If it is a secondary or subsidiary of an award to provide for fair minimum wages and conditions of employment for persons who are not low paid, then clearly it is not an essential element for an award to provide for a fair minimum wages and conditions of employment for persons who are not low paid.

The consequence of the government's proposed amendments to Section 3 and Section 88A will be that over a period of time awards will be converted into providing nothing other than fair and minimum wages and conditions of employment for low paid workers.

There is clearly no statutory requirement on the Commission to ensure that awards achieve a secondary or subsidiary purpose.  However, there is to be a clear unambiguous statutory requirement that awards achieve their primary purpose and that is to address the needs of the low paid.  All other purposes will be secondary to this prime purpose, and secondary purposes can be discarded in order to achieve the prime purpose.  Ultimately awards will provide only for protection for the low paid and leave all other workers without fair minimum protections.

Who are the Low Paid?

The term “the low paid” appears in the Workplace Relations Act only in Section 88B.  Presently Section 88B provides for the manner in which the Commission is to exercise its functions under Part VI A of the Workplace Relations Act.  In relation to the manner in which the Commission is to perform its functions when adjusting safety net wages and conditions of employment, the Act provides in Section 88B (2)(c) that the Commission must have regard to the needs of the low paid as well has having regard to more general matters such as the need to provide for fair minimum standards for employees and consider various economic factors.

The term low paid is not defined within the Workplace Relations Act.  Yet in the context of existing Section 88B such a definition is not needed given that considering the needs of the low paid is but one of the factors that needs to be considered by the Commission when performing its functions in relation to making and varying awards.

The proposed amendments to Section 3 and Section 88A of the Workplace Relations Act make it clear that the primary role of awards is to address the needs of the low paid.  In this context where the needs of the low paid take on the added importance of constituting the primary role of awards it is surprising to find that this Bill offers no definition of the term “the low paid”.  Whilst the average person in the street would consider that any employee, dependant upon award wages and conditions of employment is clearly “low paid”, in comparison with chief executive officers of major corporations, it would appear that this notion of low paid is not what the government has in mind when introducing these amendments into the Workplace Relations Act.

One possible way of looking at the term low paid would be to identify the highest paid person in Australia and the lowest paid person in Australia, and then determine that anyone, say in the lowest quartile of wage values, would be a low paid worker.  Given that the highest paid worker earns millions of dollars a year, and the lowest paid worker earns the minimum safety net wage, then effectively all award employees would fall within the lowest quartile of wage rates.

In this sense therefore, the governments amendments would appear to be quite innocuous.  However, it must be accepted that the government intends the definition of low paid to have a meaning which is significantly different from that which the average person in the street would attribute to the term.

In the absence of a definition in the Workplace Relations Act, the term “the low paid” must be interpreted consistent with the general provisions of the Workplace Relations Act and the Workplace Relations Regulations.  In this regard, therefore, it is important to have regard to the approach adopted in the Workplace Relations Act to excluding certain employees from accessing the termination of employment provisions because of the remuneration received by those employees.

Section 170CC provides that regulations may exclude certain employees from having the capacity to make application to the Australian Industrial Relations Commission in relation to an alleged unfair dismissal where the employee who is not covered by an award earns remuneration exceeding a certain limit.  Currently the regulations provide that the total remuneration package of an employee for exclusion purposes is $81,500.  

In the context of the Workplace Relations Act and the Workplace Relations Regulations, the $81,500 constitutes the remuneration of the worker.  This means it includes not only the actual wages paid, but also such matters as superannuation payments made on behalf of the employee as well as any other non cash benefits directly given to the employee by the employer.  As the concept of remuneration includes such things as the use of a paid company vehicle, there have been many instances of workers earning in the range of $50,000 to $60,000 a year as wages, who are excluded from accessing the unfair dismissal provisions because their total remuneration package exceeds $81,500.

It is clear that under the Workplace Relations Act a person with a total remuneration package of $81,500 is considered to be a high paid employee, thus they can be excluded from accessing the provisions of the unfair termination process of the Workplace Relations Act on the basis that they can clearly afford to pursue an unfair dismissal application using the normal common law processes before the courts.  Thus, if the Workplace Relations Act treats an employee with a total remuneration package of $81,500 as being a high paid employee, then the concept of being a low paid employee will necessarily exclude most workers who currently are covered by the award system.

However, the decision of the Australian Industrial Relations Commission in May 2002 in setting the safety net for wages determined that the minimum wage to be paid was $431.40 per week.  Arguably therefore, this constitutes the low paid.  Given that the award system effectively provides for wages above the $431.40 level, then most if not all award employees are above the concept of being low paid.  For example the existing award wage rate for a shop assistant is $490.40.  On any measure applied by the government or the Commission $490.40 is not low paid.

The difficulty with this is that shop assistants are at the extremely low end of the award structure.  However, it would appear that they will lose out from the changes proposed by the government in terms of making awards primarily to deal with the needs of the low paid.

National Wage Cases and Adjusting the Safety Net
The second major change proposed by the Bill is to amend Section 88B by replacing existing Section 88B(2)(c).  Currently this Section provides that the Commission not only must ensure a safety net of fair minimum wages and conditions of employment, but in doing so it has to have regard when adjusting the safety net to the needs of the low paid.

This concept of low paid has not been defined for the purposes of Section 88B, nor did it need to when the needs of the low paid were but one of the factors that the Commission had to have regard to in carrying out its safety net obligations.  However, the government now proposes to provide a new paragraph 88B(2)(c) which reads as follows:

"When adjusting the safety net;

(i)
as a primary consideration, the needs of the low paid, including their need for employment;

(ii)
the employment prospects of the unemployed; and

(iii)
the capacity of employees to meet increased labor costs."

The effect of this change is that the current requirements as regards to the need of the low paid as one of several requirements that the Commission must have regard to in carrying out its award setting functions have been changed so that in relation to any adjustments to the safety net the needs of the low paid is to be the primary consideration to be taken into account by the Commission.  The needs of the low paid have been elevated above any other criteria placed upon the Commission by Section 88B(2).

The effect of this changes is quite substantial.  At the moment in a safety net review case, the Commission considers all of the economic data that is referred to in 88(2)(B) as well as the need to ensure fair standards for employees in the context of general living standards in Australia as required by 88B92)(a) and the needs of the low paid as required by 88B(2)(c).

The change elevates the needs of the low paid from being one of a number of equal measures that must be considered by the Commission to being the primary consideration to be taken into account by the Commission when adjusting the safety net.

This means that the needs of the low paid are elevated above the need to provide fair minimum standards for all employees in context of living standards in Australia and the needs of the low paid are elevated above economic factors including levels of productivity and inflation etc.

The difficultly with this is this a constitutes an unjustified interference in the approach of the Commission to conduct a wide ranging consideration of all of the factors that make up a safety net wage increase.

Being required to give primary consideration to the needs of low paid means necessarily that the Commission must not give equal consideration to the maintenance of fair minimum standards for all employees, nor the other economic factors relating to levels productivity and inflation.  Thus, it would appear that the intent of the government is to alter the annual safety net hearings by the Commission to being a vehicle only to provide for increases to the low paid which in the context of the Commission would mean an alteration to the Commission’s determined minimum wage level of $431.40 but at the expense of determining proper increases of a safety net nature for all other award employees.
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