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WESTERN AUSTRALIAN GOVERNMENT SUBMISSION

Inquiry into the Workplace Relations Amendment (Protecting the Low Paid) Bill 2003
Senate Employment, Workplace Relations and Education Legislation Committee
INTRODUCTION

1. The Western Australian Government opposes the Workplace Relations Amendment (Protecting the Low Paid) Bill 2003.

2. The Bill needs to be considered in the context of the Federal Government’s continued attempts to restrict and confine the operations of the independent umpire, the Australian Industrial Relations Commission (AIRC), and confining the safety net adjustments to the low paid.

3. The Bill is incorrectly titled, as it does not extend any further protections to the low paid than is already present in the existing Workplace Relations Act 1996.  The un-stated purpose of the Bill is an attempt to remove safety net adjustments from a significant number of the estimated 1.8 million Federal and State employees who receive wages under awards. In this regard it is an attack on the independence of the AIRC and an attempt to freeze the wages of all but the lowest paid award covered employees.

4. The second un-stated purpose of the Bill is an attempt to give effect to the flawed notion that to have full employment, a country must commit to excessively low wages for its employees.

5. The WA Government’s major contentions in this submission are that:

a) current safety net provisions in the Workplace Relations Act 1996 are adequate for the purported aims of the Bill;

b) it attempts to deny many award covered employees wage increases;

c) awards are clearly not solely focused on the “low paid”, as significant numbers of Australian employees are dependent on awards for their wages;

d) enterprise bargaining above the award has not penetrated significant portions of the award covered workforce;

e) the Federal Government has presented no real evidence that safety net adjustments have a detrimental effect on enterprise bargaining;

f) awards are the no-disadvantage test benchmark for agreement making, and therefore need to possess contemporary, and comprehensive rates of pay for employees;

g) the Bill will also result in an erosion of the safety net system established in State awards;

h) there is no definitive link that low wages mean full employment; and

i) the Bill may, over time, produce an outcome in awards where the “medium paid” will eventually become the “low paid”, as the majority of award rates will not be increased until superseded by the lowest possible award rates. Thousands of Australian employees wages will be frozen until they too, become the low paid.

6. The Federal Government has already lost this argument before the independent umpire, and is therefore cynically attempting to nobble the AIRC, with unfair legislation.

7. Consultation has only occurred with employer groups, with the Federal Government not even attempting to discuss the issue with employees, or indeed any other industrial party or State and Territory Government.

LEGISLATION BACKGROUND – THE WORKPLACE RELATIONS ACT 1996
8. Section 3(d)(ii) of the Workplace Relations Act 1996, which outlines the “Principle Objects of this Act”, currently states:

by…

(d) providing the means:

(i) for wages and conditions of employment to be determined as far as possible by the agreement of employers and employees at the workplace or enterprise level, upon a foundation of minimum standards; and

(ii) to ensure the maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment; and….

9. The Bill seeks to add sub paragraph 3(d)(iii) which states:

(iii) primarily to address the needs of the low paid.

10. Section 88A(d) currently states:

ensure that:

(d) the Commission’s functions and powers in relation to making and varying awards are performed and exercised in a way that:

(i) encourages the making of agreements between employers and employees at the workplace or enterprise level; and

(ii) uses a case by case approach to protect the competitive position of young people in the labour market, to promote youth employment, youth skills and community standards and to assist in reducing youth unemployment.

11. The Bill seeks to add:

(iii) recognises that the primary role of awards is to address the needs of the low paid.

12.  Section 88B(2) currently states:

In performing its functions under this Part, the Commission must ensure that a safety net of fair minimum wages and conditions of employment is established and maintained, having regard to the following:

(a) the need to provide fair minimum standards for employees in the context of living standards generally prevailing in the Australian community;

(b) economic factors, including levels of productivity and inflation, and the desirability of attaining a high level of employment;

(c) when adjusting the safety net, the needs of the low paid.
13. The Bill seeks to repeal 88B(2)(c) and replace it with:

(c) when adjusting the safety net:

(i) as a primary consideration, the needs of the low paid, including their need for employment; and

(ii) the employment prospects of the unemployed; and

(iii) the capacity of employers to meet increased labour costs.

14. As will be outlined throughout this submission, the above amendments can be clearly seen as an attempted “excision” from award safety net increases of all but the lowest paid award employees, combined with an attempt to force the Commission to accept one narrow view that safety net increases have a detrimental impact on the employment prospects of Australian employees. It is also erroneously suggesting that employer’s ability to meet increased labour costs does not figure in the AIRC’s current thinking.

WA LEGISLATIVE CONTEXT

15. Safety Net Adjustments are not limited to federal awards arising from the Workplace Relations Act 1996. Western Australia, like other State jurisdictions, has legislative “flow on” provisions to ensure that WA employees have a comparable, current and appropriate level of award wage rates.

16. Section 51(2) of the State Industrial Relations Act 1979 requires the Western Australian Industrial Relations Commission (WAIRC) to give effect to the National Decision in State awards, unless there are good reasons not to do so. 

17. These amendments will therefore not only have a detrimental effect on federal award employees, but will impact upon state award employees as well. For the Federal Government to seek such amendments, without even consulting, let alone discussing, with the States, is clearly an affront to the federal system of government in this country.  As per the Workplace Relations Amendment (Termination of Employment) Bill 2002, this Bill has consequences for the State system, and requires a collaborative, consultative approach, rather than the approach taken to the legislation at question here.

WA SUPPORTS THE LOW PAID

18. The Government of Western Australia fully supports the needs of the low paid, whilst fostering a competitive and world-class economy. The Government has increased the statutory minimum wage under the Minimum Conditions of Employment Act 1993 by $63.40 since being elected in 2001. The Government has removed the exploitative state workplace agreements, which saw many Western Australian employees receive rates of pay up to $50 a week less than the federal and state award minimum wages.

19. The State Government also supported the WAIRC “flowing on” the $18.00 per week increase granted in the 2002 Safety Net Review of the AIRC, to all state award rates of pay.

20. This has not been at the cost of jobs, or employer’s profitability. As recently predicted by economic forecaster Access Economics – WA’s economic growth is expected to outstrip the rest of Australia, and hit 6.3 percent this financial year.
 It is predicted that this growth will occur with both job growth and a strong increase in sustainable wages.

21. Clearly the current WA experience is not an example that supports the Federal Government’s contention that award adjustments “limits the benefits of increased productivity and efficiency to be gained by employers…”

22. The Government of Western Australia believes that enterprise bargaining should be encouraged and remain a key focus of the labour relations system, but not at the cost of minimum wage adjustments for those employees who are not afforded the opportunity to, or simply choose not to, bargain.

WHY WESTERN AUSTRALIA OPPOSES THE BILL

23. Western Australia opposes the Bill as it is unnecessary, divisive and based on an unproven ideological premise, and will have a negative effect on many WA employees. 

Current AIRC Living Wage Processes are adequate

24. The existing legislation speaks for itself. It currently provides the AIRC with adequate jurisdiction to provide special consideration for the low paid, in the framework of the rest of the Workplace Relations Act 1996.  The provision that requires the Commission to have regard to  “when adjusting the safety net, the needs of the low paid” is very clear. 

25. There is no need for the Federal Government to dictate to the Commission what it thinks this entails in legislation. There is no need to remove discretion from the AIRC. It is up to the Federal Government to prove to the AIRC in each relevant Safety Net Review, how it thinks this obligation should be discharged under the economic and labour market circumstances prevailing at that time.

26. At each Safety Net Review, the Commission receives volumes of submissions from parties outlining their views on the needs of the low paid, their employment prospects, and the capacity of employers to meet increased labour costs. The AIRC itself either explicitly or implicitly deals with each in its decision each year.

27. The Workplace Relations Act 1996 provides more than enough guidance to the AIRC to be mindful of encouraging enterprise bargaining. In fact the focus of s.3 of the Act could not be clearer:

The principal object of this Act is to provide a framework for cooperative workplace relations which promotes the economic prosperity and welfare of the people of Australia by:
(a) encouraging the pursuit of high employment, improved living standards, low inflation and international competitiveness through higher productivity and a flexible and fair labour market; and

(aa) protecting the competitive position of young people in the labour market, promoting youth employment, youth skills and community standards and assisting in reducing youth unemployment; and

(b) ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise level; and
(c) enabling employers and employees to choose the most appropriate form of agreement for their particular circumstances, whether or not that form is provided for by this Act; and

(d) providing the means:

(i) for wages and conditions of employment to be determined as far as possible by the agreement of employers and employees at the workplace or enterprise level, upon a foundation of minimum standards; and
(ii) to ensure the maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment; and
(e) providing a framework of rights and responsibilities for employers and employees, and their organisations, which supports fair and effective agreement-making and ensures that they abide by awards and agreements applying to them; and…
28. To now simply add a few more words alluding to the low paid is not going to provide any more guidance to the AIRC to consider the impact that each safety net adjustment has on the low paid or the incentive of other employees to bargain. 

29. As outlined previously, the Bill is not aimed at protecting the low paid, or providing further incentive to bargain above the award safety net, but rather a clumsy attempt to deny thousands of award covered workers an annual safety net adjustment.

Probable effect of this legislation on AIRC consideration of the Safety Net Review

30. The Federal Government is attempting to excise of a sizable proportion of the estimated 1.8 million employees from receiving safety net adjustments each year.

31. The final model sought by the Federal Government is a system where awards across Federal and State jurisdictions will contain divided wages clauses. In effect a divided Australian workforce.

32. Only employees below a certain rate, or at worst, only one rate (such as the federal award minimum wage, currently set at $431.40) will receive the safety net adjustment granted each year.  That rate will be set by giving special and unique consideration to the capacity of employers to meet the increased labour costs, and special statutory consideration of the flawed principle that to have full employment you need to pay excessively low wages. 

33. Above that arbitrarily drawn line or single rate will exist the majority of wage rates frozen in time. These rates, which will represent the living standards of a sizable proportion of the Australian workforce will not be adjusted each year, and this will somehow “compel” employees to negotiate with their employers, either through unions, or preferably through individual one on one bargaining with their employers. That is of course if a union operates in their workplace, or has the resources to properly negotiate on their behalf. It is suggested that ideally the Federal Government would see vulnerable non-union employees accepting meagre pay rates under poorly regulated Australian Workplace Agreements (AWAs) simply because it is all that is on offer, that is of course, if employers actually agree to negotiate.

34. Ultimately over time the “medium paid” sector of the award workforce will become the low paid, as the unadjusted rates are subsumed by the minimum rate, and awards will represent a decline in the living standards of a significant number of Australian workers. It will create a “push downwards” in the labour costs of those employers unwilling to engage in true bargaining.

35. If this Bill is passed by the Senate, it is hoped that the AIRC will be left with enough discretion and courage to attempt to resist this Federal Government push and give some effect to the primary objectives of the Workplace Relations Act 1996, that is to “provide a framework of cooperative workplace relations which promotes the economic prosperity and welfare of the people of Australia”, “the maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment”, and “improved living standards”.

Tax and Welfare

36. The Western Australian Government requires a greater, better-informed debate on the issue of “welfare payments verses safety net adjustments”, before committing to a particular position. However, at this time, we do not support the notion that some nominal increase in welfare spending, or a simple tax adjustment by the Federal Government, somehow justifies a decrease in the adjustment of award rates of pay.

37. As welfare payments and tax issues are the preserve of the Federal Government, we would be seeking for the Federal Government to carefully consider the nexus and effect of either tax cuts, or increased welfare for the low paid, independent to, and outside of, any debate over the safety net in the first instance. 

Awards are not just for the low paid

38. The history of the arbitration and award system has not been focused solely on the “low paid” as narrowly defined by the Federal Government but rather to all employees covered by awards. The use of awards as a “minimum safety net” underpinning bargaining is a relatively recent development in the award and arbitration system.

39. In recent Safety Net Reviews, both the Federal Government, and the Australian Chamber of Commerce and Industry (ACCI) have sought to limit the safety net adjustment solely to the low paid.

40. Whilst it is not the intention of, or indeed the place for, the Government of Western Australia to make submissions on the merits of the “safety net system” that has arisen under the Workplace Relations Act 1996, it is our belief the award safety net does, and should exist for those employees above and outside of the narrow definition of the “low paid”. As outlined by the AIRC in its Statement for 2002 Safety Net Review Decision:

As the Commission has indicated in previous decisions, the Act permits us to limit the application of a safety net increase to a particular level should circumstances justify that course.  On previous occasions the Commission has decided not to do so.  We take the view that in the normal course in reviewing the safety net the Commission should seek to maintain a safety net of fair minimum wages for all award reliant employees, not just those employees classified at or below the C10 level. We are satisfied that a large proportion of award reliant employees are classified above the C10 level. While there are differences in cost between an across-the-board increase and one which is restricted to employees classified at the C10 level and below, we do not think that the circumstances, justify limiting the increase in the award safety net in the way the Commonwealth proposes. For similar reasons we reject the submissions by ACCI and others that any increase we would award should be limited in its application to the level of the federal minimum wage.

41. The Federal Government’s submission to the 2003 Safety Net Review provides a table which outlines the percentage of employees covered by awards by industry
.  It indicates that 61.3% of employees in the accommodation, cafes and restaurants sector, and 35.8% of employees in the retail trade sector, are covered by, and receive rates through, awards.  

42. Average weekly earning data for both industries would suggest that both are in receipt of wages above the federal minimum wage of $431.40 – with accommodation, cafes and restaurants having an average earnings figure of $672.30 and retail trade of $663.50
. 

43. The above are simple examples of where the existing award system would be unfairly fettered by this proposed legislation. Clearly not every employee is covered by an enterprise bargaining agreement, and it is arguable that the majority are not within the narrowly defined term of the low paid. To excise these employees from safety net increases is clearly inequitable and unfair.

44. Different pay rates are established in awards based on qualifications, skills and job difficulty. To only increase the low paid, or the unskilled, will undermine the relativities of these pay rate differentials and unfairly financially disadvantage the more skilled employees performing more difficult work.

45. The AIRC is not the equivalent of the United Kingdom’s Low Paid Commission, which was established to set a minimum wage for all workers in that country, it is an independent tribunal established to deal with disputes and enshrine wages and conditions for a range of employees, not just the low paid.

46. The federal minimum wage and its annual adjustments provides satisfactory protection and regular wage increases for the “low paid” in Australia.

Enterprise Bargaining across the entire workforce is not a reality

47. Enterprise bargaining has not sufficiently penetrated the workforce to suggest that only the low paid should rely on award wages.

48. As the Federal Government has indicated in recent submissions to the 2003 Safety Net Review, an estimated 21% of employees are in receipt of wages set by awards
. This would suggest that nearly one quarter of Australian employees receive a wage increase solely as a process of the annual safety net review.  

49. A further 42% of employees receive increases under “individual” agreements, of which the overwhelming majority represent unregistered common law contracts, many of which would represent some form of “over award” payment. This area is not actively regulated by bargaining processes, and therefore does not necessarily represent employees who actively bargain on an equal footing with their employers. The effects of removing the safety net from the latter employees cannot be ascertained but a number would have informally negotiated wage rates linked to safety net adjustments, or current award rates.

50. Formally registered individual agreements, in the form of AWAs, often do not represent the results of any kind of bargaining process, rather under the current approval regime for AWAs, they represent a “take it or leave it” approach to employee relations. Recently some of these agreements, on balance, pay less than the award because of the treatment of penalty provisions by the Office of the Employment Advocate.

51. Significantly, only 37% of the workforce is covered by a formalised collective agreement. These are the employees who can be accurately said to be actively in an ongoing process of enterprise bargaining with their employer.

52. Importantly the Federal Government has not addressed the reasons why such a significant number of employees and employers are not actively engaged in bargaining. The Federal Government would suggest the sole reason is that the safety net review is stifling the incentive to bargain in those industries. Logically it cannot be that simple, the motivations of employers and employees, and the dynamics of the labour market, are not subject to a simple one factor causation. There is no duty to bargain to be found in the Workplace Relations Act 1996.

53. Many small businesses, which form a significant and growing part of the Australian economy, are not in a position to enter into formal bargaining processes, let alone the often unrepresented employees in such businesses. The award system provides certainty and an agreed “fair go” in terms of annual wage increases to employees in the small business sector. To somehow suggest that business has two options – get into bargaining, or let your employee’s wages freeze, is clearly not an outcome the general community would accept.

Awards are the benchmark for agreement making

54. The Federal Government’s Workplace Relations Act 1996 provides a focus on enterprise bargaining. A cornerstone of agreement making under the Act is the no disadvantage test based on the relevant or designated award. This test is to supposedly ensure that no agreement, on a global basis, disadvantages an employee when compared to the relevant or designated award.  To compress award rates, and drive award wage rates down to the level of only representing the low paid, clearly will also drive down the wage rates contained in AWAs in particular.  If this proposed legislation went as far as the Federal Government desires, employers, over time, will be able to offer AWAs to employees based on award wage rates that have been frozen for a number of years.

There is no evidence that awards are stifling bargaining

55. The Bill’s explanatory memorandum provides a one line justification for the Bill:

Under recent decisions of the Commission quite highly paid workers have been able to receive safety net adjustments. This acts as a disincentive to bargaining at the enterprise level.

56. Further it states:

Refocussing the federal award system so that it acts as a genuine safety net for the low paid will help protect the pay and conditions of employees who are unable to bargain, while at the same time encouraging agreement making for those who are able to do so. Encouraging agreement making that is tailored to the needs of the particular industry will give the opportunity for increased flexibility and efficiency.

57. This clearly is not a premise based on any statistical or labour market evidence provided in the explanatory memorandum or attachments. Rather it is a doctrine that somehow by getting a wage increase of between $10 and $18 a week is preventing employees and their unions seeking to make agreements with their employers, or employers seeking to maximise productivity beyond those small figures. The only path to “flexibility and efficiency” appears to be through agreement making.

58. One needs to look to the most recent Federal Government submission to the 2003 Safety Net Review to seek some level of purported evidence to support this thin contention. At point 8.41 through to 8.53 it suggests that the safety net increase sought by the ACTU would take the award wage rates for the most award reliant industries to beyond the Average Agreement Wage Increase (AAWI) for those same industries. Clearly bargaining may not be working in those industries because agreements cannot even keep up with what the AIRC considers to be the minimum safety net of award wages to maintain the existing living standard of employees. Bargaining in these industries is obviously not delivering outcomes that the AIRC considers to be appropriate wage increases. If bargaining in those industries is not working, then yes, employees will have to rely on award safety net increases. 

59. The explanatory memorandum makes the rather self defeating argument:

Giving annual increases to higher paid employees fails to provide an appropriate incentive for these employees to enter into workplace agreements. Recent decisions would suggest that the Commission continues to see a role for the award system in determining the wages and salaries of middle and high wage earners even though these employees are increasingly entering into wage agreements with their employers and are less reliant on award based increases.

60. The underlined sentence is contradictory. If the Commission is issuing rates for middle and high wage earners AND these employees are increasingly entering into wage agreements with their employers, and therefore less reliant on award based increases, what is the issue? The Federal Government cannot on the one hand say that employees are increasingly bargaining above the award, and on the other say that award increases are providing a disincentive to bargain.

Low wages do not mean full employment

61. The premise behind these amendments is based upon a similar delusion to that suffered by the Federal Government in introducing the Workplace Relations Amendment (Termination of Employment) Bill 2002. Just as there is no link to prove that any form of unfair dismissal law provides a disincentive to employment, there is no definitive link that low wages mean full employment.

62. Western Australia is a case in point. The State Government has ended the ability for employees to be paid wages under Workplace Agreements that are less than those in an award and has three times increased the statutory minimum wage to be in line with the federal and State minimum award wage.  In March 2003, the unemployment rate for WA was 5.4%, the lowest rate since November 1989, and the lowest of all the States.  It therefore can be seen that the minimum wage has been increased and the unemployment rate has decreased, contrary to the arguments proposed by the Federal Government.

63. The academic debate of the effect of minimum wages on employment will not quickly be resolved but there is enough doubt, and practical evidence, that should lead the Committee to consider that this amendment is unwarranted and unjustified. If the Federal Government is so concerned that Safety Net Reviews lead to unemployment, then it should prove so to the independent umpire, the AIRC, rather than circumventing the debate with unfair legislation.
CONCLUSION

64. In conclusion the Government of Western Australia considers that this Bill is unnecessary, unfair and will not achieve what is purports to seek. It is a clumsy, ideologically driven attempt to curtail the power of the AIRC, and to deny a significant proportion of the Australian workforce, who don’t have access to pay increases through enterprise bargaining, with an annual, independently adjusted wage rate.

65. If given the desired effect the Bill will compress award wage rates downwards until there is an enormous gap between an increasingly low paid workforce, and those lucky employees who have the power to bargain independently. In effect the “middle class” wage earner will be closer to becoming part of the low paid each year that they are denied a safety net increase.

66. For these reasons the WA Government opposes the Workplace Relations Amendment (Protecting the Low Paid) Bill 2003.
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