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Introduction

1.
The PSU Group of the Community and Public Sector Union (“CPSU”) welcomes the opportunity to make a submission on the Workplace Relations Amendment (Protecting the Low Paid) Bill 2003 ("the Bill"). 

2.
The CPSU supports and endorses the ACTU submission. As such, the CPSU intends only to make some further short submissions on one aspect of the proposed legislation. The focus of the CPU’s submission is the relationship between the award safety net rate of pay and bargaining.

Background

 3.
The CPSU represents the industrial interests of a vast array of clerical, professional and technical employees across a variety of industries, including the public sector, telecommunications, aviation, and broadcasting industries.  Almost all of the employees represented by the CPSU are subject to the terms of agreements certified under Part VIB of the Workplace Relations Act 1996 ("the Act").

4. The CPSU is party to approximately 300 certified agreements. The CPSU has been extensively involved in the negotiation of almost all of those agreements, irrespective of whether they purport to be made under s 170LJ or 170LK of the Act.

5. Many of the agreements, particularly in the public sector, are in their third or fourth incarnation.  It a characteristic of those agreements, and the agreements to which the CPSU is party generally, that they build on the outcomes of those agreements which came before them.

6. A key issue with respect to the certification of these agreements is whether or not they pass the "no disadvantage” test, a test which is based on the applicable award. This will be discussed in more detailed below, but the point to be made here is that this amendment, when taking into account the developmental nature of successive agreements, will further erode the award as a fair and effective safety net for those persons subject to the agreements, and has the potential to lead to greater inequities with respect to wages and conditions which have been achieved through real productivity bargaining.

The safety net and bargaining

7.
Whilst previous versions of the Workplace Relations Act have prescribed a more direct relationship between the safety net and bargaining (see e.g. s.88A(2) of the Industrial Relations Act 1988), the linkage in the present Act has been maintained through the role that the award plays in the no disadvantage test. Only where the agreement does not on balance reduce the overall terms and conditions of employment as contained in the award (plus relevant legislation) will the agreement be certified (see ss.170LT(2) and 170XA).

8. By virtue of the "on balance" requirement, the test is one in which there can be trade-off against the award conditions.  As was noted in the agreed statement between the Democrats and the Government which led to the Act:

“This will be a global rather than a line by line no disadvantage test. A global test does not preclude line by line consideration of reductions and increases in entitlements or protections, in fact it requires such an assessment to form a judgement of whether all increases and reductions, when considered as a whole, result in no overall disadvantage”

9.
This no disadvantage test has sometimes be described as a “no net reductions” test. This is because of the trade-off which the test envisages.  As Commissioner Whelan of the Australian Industrial Relations Commission has observed, the test is one whereby “entitlements can be "bought out" provided the value of those entitlements is compensated for by the wage the employee takes home at the end of the week, fortnight, month or year” (Print P6024)..

10. 
As salary rates in certified agreements increase from one agreement to the next, the minimum award rate of pay falls further behind the actual rate of pay as specified in the certified agreements. This means that it becomes easier over time to satisfy the no disadvantage test, as the differential in salary between the award and the agreement increases.  More disconcertingly, it enables greater trade-off with respect to conditions in each successive agreement simply to maintain an existing salary level; more entitlements can be bought out because of the wage being paid.

11. To assert as the Government does that the only true role for the safety net is in maintaining a minimum award standard below which the relevant employees cannot fall completely ignores this fundamental link between the award and agreement making.  Whilst National Wage Case adjustments to all minimum award rates do not alleviate the problems altogether, they at least ensure some measure of fairness and protection of wages and conditions.

Productivity bargaining

12.
The inequity in the Government's position is more profound when one remembers to appreciate the basis on which certified agreements are usually struck.  In the experience of the CPSU, wage increases from one agreement to the next are fundamentally the result of improvements in productivity or efficiency introduced into the particular workplace.  Bargaining takes place in an environment where these improvements are sought in return for an increase in pay or conditions.

13.
That this is inarguably the case in the Australian Public Sector is demonstrated by the Government Policy Parameters which govern bargaining. The remuneration policy within those parameters requires that "improvements in pay and conditions are to be linked to improvements in organizational productivity and performance". This is consistent with the position adopted by the employer wherever the CPSU is involved in bargaining.

14. The effect of this approach is that as far as wages are concerned, the salary increase resulting from one certified agreement is paid for by the productivity introduced through that agreement, (or at least a portion of it if improvements in conditions are also involved). 

15. Further, that productivity tends to be ongoing, in that a change once introduced continues in effect. 

16.
It is for this reason that the comparison made by CPSU members in the workplace when considering a proposed subsequent agreement is to the existing agreement. Yet the Act enables the increasing disparity between award and agreement rates of pay to be used to buy out conditions, irrespective of the extent to which productivity has already been introduced. The proposed amendment would only exacerbate the situation.

Objects of the Act

17. One of the objects of Part VI of the Workplace Relations Act, being that part of the Act which deals with awards of the Commission, is that “wages and conditions of employment are protected by a system of enforceable awards established and maintained by the Commission” (s.88A(a)). 

18. Further, a principal object of the Act is the provision of the framework of rights and responsibilities “which supports fair and effective agreement making” (s.3(e)).

19. It is the submission of the CPSU that the proposed amendment is incompatible with either of the above objects.  Wages and conditions of employment are not protected by an award in which all the minimum rates of pay cannot be adjusted. Nor can there be fair agreement making if the disparity between award and agreement pay rates can be exploited by one party to effectively buy out conditions.
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