SENATE EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION COMMITTEE

INQUIRY INTO WORKPLACE RELAITONS AMENDMENT (PROTECTING THE LOW PAID) BILL 2003

SUBMISSION OF THE TRANSPORT WORKERS’ UNION OF AUSTRALIA

1. The Transport Workers’ Union of Australia (“the TWU”) welcomes the opportunity to make comments on the Workplace Relations Amendment (Protecting the Low Paid) Bill 2003 (‘the Bill”).

2. The TWU submits that the Bill should be rejected by the Senate.

The Bill

3. The Bill provides relatively few actual amendments to legislation but attempts to have a major impact on the decision-making processes of the Australian Industrial Relations Commission (“the Commission”).

4. The substantive changes to the Act which would emerge from the passage of the Bill by the Senate would involve:

· an alteration to the Objects of the Act to have a primary focus on the “needs of the low paid”;

· an alteration to the Objects of Part VI of the Act to emphasise the position of the needs of the low paid; and

· an alteration to the way the Commission performs its function with respect to Part VI of the Act to emphasise the particular needs of the low paid, the employment prospects of the unemployed and the capacity of employers to meet increased labour costs.

5. The real motivation for the Bill is actually found in the references in the Explanatory Memorandum.

6. The Government apparently considers that there are problems which need to be addressed, in particular that “the priorities of providing a safety net for the low paid, while still encouraging agreement making for those able to bargain, are not being effectively balanced during the process of adjusting the safety net.” 

7. It is said that a particular problem is the extension of safety net adjustments to middle and high wage earners. It is said that giving annual wage increases fails to provide appropriate incentives to these persons to engage in agreement-making.

8. The Government’s policy therefore appears to be based upon:

· the lack of incentive in agreement-making;

· the safety net only be available for the low paid;

· the suggestion that wage increases for the low paid may cause unemployment for the low paid; 

· insufficient emphasis on the employer arguments concerning labour costs.

A case of sour grapes ?

9. The Government is seeking to introduce legislation because it has failed to convince the Commission in each safety net review case of the merits of its case to make safety net increases payable only to those beneath the trades qualification level in the award system.

10. The Government has repeatedly submitted to the Commission that the Commission should not grant safety net increases to employees whose income is in excess of a certain level.

11. The level has been the trades equivalent rate within the relevant classification structure in the relevant industry Award. The suggestion of the Government has been in all such cases and their submissions to the Commission that the trades level represents the upper maximum for the definition of “low paid”. The trades level of C10 under the Metal Industry Award is equivalent to a wage level of approximately $27,000.

12. The Commission time and time again has rejected this submission. It has done so, while all the time acknowledging the award system as a safety net in accordance with its existing obligations.

13. The Commission has independently examined the merits of the Government’s proposal on each occasion it has been raised and has rejected it.

14. For example in the 2002 safety net decision the Commission concluded that while it was within its discretion to award higher amounts for the lower paid than for higher paid employees, the Commission concluded that it was appropriate for all award reliant employees to receive a wage increase.

15. The Commission concluded at paragraph 159 that 

“we do not think that the circumstances overall, including the economic circumstances, justify limiting the increase in the award safety net in the way the Commonwealth proposes. For similar reasons we reject the submissions by ACCI and others that any increase we award should be limited in its application to the level of the federal minimum wage.”

16. The Government has now decided that the appropriate course is to rewrite the rules rather than actually deal with the reality of the circumstances before the Commission by providing the Commission with appropriate evidence of the reasons for targeting wage increases and confining them so narrowly.

Incentive to Bargain ?

17. The argument used by the Government that the existing approach adopted by the Commission reduces the incentive to bargain is unsustainable.

18. As a primary proposition the Government has not produced a single piece of evidence to suggest that higher safety net increases provide a disincentive to bargain. This should not surprise as the Government in its approach to industrial legislation has been conspicuous in ideology and rhetoric and short on evidence. This Bill merely adds to this general position.

19. Even if we assume that there is a reduction in the incentive to bargain there remains a question about the level of the reduced incentive. The Commission has repeatedly awarded “flat dollar” increases. Such increases provide a greater level of income for a person on lower levels of income than for higher levels of income.

20. For example a $15 increase for a person on $500 per week is a 3% increase. For a person on $1000 per week it represents a 1.5% increase. Even for a worker on average weekly earnings (ordinary time adult) who according to the ABS earns $888.50 in November 2002, the increase of $15 is less than 2%.

21. Such outcomes can hardly act as a disincentive to bargain for higher paid employees. If anything, the disincentive (such as it is) must be at the lower end of the income distribution.

22. This is particularly so when one considers the results of evidence about the outcomes of enterprise bargaining in the Federal system. In the Department of Employment and Workplace Relations quarterly survey of the results in enterprise agreements for the December quarter 2002 the average annualised wage increase per employee for agreements made in the quarter was 4.1%. 

23. It seems that, at least as far as collective agreements are concerned, that there is a considerable gap between what a safety net increase might produce and what a person obtains from bargaining. This gap is most pronounced at the upper end but exists across the income distribution at virtually all levels.

24. In the absence of evidence which demonstrates that this differential is not significant (and since the differential is what we are talking about as an incentive) it is simply not true to say that the safety net system has worked as a disincentive to bargain for higher wage earners.    

25. Bargaining in any case is a two-way street. Even assuming that higher safety net increases led to a reduction to bargain for employees (although as demonstrated above this must be highly questionable), it is necessary to determine that it is the employee who has no incentive to bargain.

26. Using the same approach it is clear that lower safety net increases remove an incentive on the employer to bargain. This is because the lesser the amount they have to pay in terms of their “baseline” the more satisfied they will be with no change in their overall labour costs.

27. In fact, higher safety net increases would be what would create an incentive to bargain for employers. 

28. Finally it is worth noting that the evidence that exists concerning which types of employees are more likely to in receipt of award payments overwhelmingly demonstrates that it is the lower paid who are reliant upon awards for their terms and conditions of work, and safety net increases for wage increases.

29. There is a significant gap between the average weekly ordinary time earnings of employees who receive payment pursuant to awards alone and the community generally. Award only employees receive an average earning of approximately $577.70 while average weekly earnings for all full time employees (that is including award only employees) is $843.00. The difference is significant and it is award only employees who are earning substantially less than others in the community.

30. It seems, in this context, that the legislation is missing the point by suggesting that there needs to be an increased incentive to bargain amongst those in the higher income groups – these people are simply already bargaining or have a significant incentive. 

31. What the legislation should be doing is ensuring that those persons who are not benefiting from bargaining are adequately compensated through the award system. To date no policy suggested by the Government appears to have sought to remedy what is the real problem in the existing system. This problem is that the low paid, that is those on awards, are increasingly falling further behind workers in receipt of wage increases from enterprise agreements. 

32. It is the failure to maintain the relevance of the award system which is the crucial problem which needs to be addressed by the Senate. 

Wage Increases for the Low Paid and Unemployment 

33. It seems to be implied from the proposal to amend section 88B to include references to the employment consequences of any change to the safety net that safety net increases cause unemployment amongst the low paid, or, alternatively, reduce the employment prospects for the low paid.

34. There is considerable doubt about these propositions.

35. The ACTU has provided to the Commission studies from Australia and overseas dealing with the role of minimum wages and their impact on employment. The evidence provided demonstrates that there is no clear relationship between wage increases and unemployment. 

36. There does not appear to be any certainty that higher minimum wages necessarily lead to adverse employment consequences for the low paid. 

37. However the existing legislation deals with this issue in any case. The requirement in section 88B(2)(b) provides the Commission with an appropriate direction concerning the issue of the safety net and the economic factors that should be considered.

38. It is equally important to recognise that the impact of award increases since 1997 have not had a negative impact on employment growth.

39. Evidence submitted to the Commission as part of the 2002 wage case has demonstrated that employment growth in the sectors of the economy most heavily dominated by employees reliant upon awards have experienced significantly above average employment growth.

40. From May 1996 to November 2002 employment in all industries has grown by 12.5%. Employment growth in Health and Community Services grew by 24.7%, in Accommodation, Cafes and Restaurants by 19.7% and by 14.6% in the Retail Industry.

41. In light of the employment outcomes in these industries the award wage increases that have been awarded by the Commission as part of the Safety Net Reviews since 1996 do not appear to have negatively impacted upon the prospects of the unemployed in reality.

42. Further, the wage increases that have been sought by the union movement in the Safety Net Review cases have been recognised as having virtually no impact upon aggregate outcomes in the economy. So much is clear from the actual evidence given by Treasury officials when using forecasts for the impact of the Safety Net decisions.

The Road Transport Industry

43. It is important in this context to understand that the needs of the low paid must be met in more ways than one. There are significant costs to the community in the road transport sector associated with low levels of pay. 

44. It is important to remember that the classification structure in road industry awards provides that drivers of semi-trailers are entitled to the trades classification rate only. Any smaller vehicle is less than the trades rate (ie 1 tonne vans etc).

45. As such many in the road transport sector have very low levels of ordinary time earnings pursuant to the award system and the safety net adjustments. Most classifications of employees and the majority in the industry would be paid below the trades classification.

46. This causes problems with respect to safety in the industry. Many employees in the long distance sector pursuant to enterprise agreements and individual agreements receive payment for the “trip”, rather than the time spent travelling. The use of ‘trip rates” can often mean that drivers have an incentive to work longer and harder.

47. This is not a matter which arises from the operation of the award but from the operation of agreement-making. It was recognised by the House of Representatives Standing Committee on Communication, Transport and the Arts in the report Beyond the Midnight Oil ?
48. In particular in its recommendations at 3.60 and 3.61 it was made clear by the Committee that the Employment Advocate and the Australian Industrial Relations Commission needed to do more to protect employees and the community from the risks of encouraging fatigue through longer working hours. However in the absence of truly meaningful increases in the safety net rates of pay the likely result is an increase in the number of drivers caught into the cycle of faster driving and longer hours.

49. In such circumstances there is a substantially increased risk to drivers in particular but also the community in general. 

50. The Committee at paragraph 3.57 stated

We are not confident that these decisions (that is increased hours of work, routine night shift work, 12 hour shifts etc) are being made in the full knowledge of the fatigue and safety impacts of long hours of work, excessive night work, extended periods of overtime and inadequate rest breaks. It seems to us that they are being made on the basis of perceived economic imperatives and, possibly, on false assumptions about productivity: assumptions which value asset utilisation more highly than risks to personal and public safety.

Capacity of employers to meet increased labour costs

51. The question of an employer’s capacity to pay any wage increased granted by the Commission has been a part of the wage fixing principles established by the Commission every year for at least the past decade.

52. It is, in any case, implausible to believe that this is not a clear consideration in the existing Objects of Part VI.

53. Economic factors such as the desirability of attaining a high level of employment are given significant status as part of the existing terms of section 88B.

54. The Commission in its decision in the 2002 Safety Net Review examined the operation of the incapacity to pay principle. 

55. It stated at paragraph 218 that “the amount of the safety net increase is decided upon by a Full Bench after considering extensive submissions from organisations representing employers (small, medium and large), employees, religious and community organisations and individuals”

56. The Commission further noted that there had been relatively few applications to make use of the incapacity to pay principle. That should be sufficient of itself for the Senate to reject this aspect of the Bill as being no more than an attempt to subvert legislatively what an independent tribunal has seen as being a matter of relatively few difficulties.

57. It is further worth noting that the Commission concluded that examining an employer’s incapacity to pay would be rigorously tested. So much is justifiable from a decision to allow an individual employer to avoid the consequences of the safety net.

58. So much, however, is already performed by the Full Bench of the Commission every year in the Safety Net Review when examining the economic factors including productivity, inflation and unemployment. Employer organisations, as well as the Commonwealth Government have repeatedly put their view that wage increases should be lower and/or capped at a certain income level based on these reasons. Voluminous submissions are made by the Commonwealth and employer organisations in this regard. 

59. The Commission is already performing the task being sought by the reference to an employer’s capacity to meet increased labour costs.

60. However in the existing system the employer’s position is reinforced. In addition to the ability to make submissions on the overall quantum of any safety net increase, employers have the chance to have a second bite of the cherry to seek to avoid the obligations of the Act flowing to their business.

The importance of wage increases for the low paid 

61. Every year the ACTU provides evidence that the low paid desperately need the wage increases that are awarded by the Commission as part of the Safety Net Review.

62. In the 2002 decision the Commission noted that 

It is apparent from their evidence tghat all of the witnesses struggled to make ends meet. A significant proportion of their expenditure is on necessities and unexpected expenditures…There were a number of things which the witnesses went without, for example:

· regular holidays;

· social outings;

· replacing household appliances;

· new clothes;

· insurance;

· telephone;

· motor vehicle.

We accept that many low paid employees experience difficulties in making ends meet and are unable to afford what are regarded as necessities by the broader Australian community

63. It is clear that the wage increases provided under the Award system are vital for this group of workers in enabling them to maintain a standard of living which is comparable to that experienced by the Australian community.

64. The real problem with the award system is not its failure to encourage enterprise bargaining but its failure to ensure that the employees who are reliant upon award increases are compensated to a degree that ensures that they are capable of fully participating in the Australian society.

65. The decisions of the Government since 1996 have lessened the flexibility of the award system to ensure that award wage increases are relevant with the wages received by employees in the system generally.

66. The failure to maintain the award system’s relevance have led to its increasing difficulty to ensure the low paid are able to purchase the goods and services that are so essential to the rest of the Australian society’s way of life. 

67. To further lessen the Commission’s capacity to provide wage increases, which must be considered to be the very reason behind the Government’s proposal, is contrary to commonsense and sensible policy making. 
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