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Senate inquiry into Higher Education Funding and Regulatory Legislation

Additional comments from the National Tertiary Education (NTEU) to the Employment, Workplace Relations and Education References Committee

1. Introduction

The following paper contains additional comments for the Senate Employment, Workplace Relations and Education References Committee’s Inquiry into Higher Education Funding and Regulatory Legislation. These comments arise from an examination of the legislation and deal with the following issues of concern to the Union:

1. The conflation in the proposed Higher Education Support Bill 2003 of the role of universities and other higher education providers. The NTEU believes many of the conditions relating to higher education institutions proposed in the Bill should not apply to universities. 

2. The proposed Funding Agreements and other aspects of the Bill that will increase Government interference in university affairs.

3. Issues relating to the progressive extension of public subsidies to other higher education providers.

The following paper provides an outline of suggested amendments to the Bill to give affect to concerns outlined in the NTEU’s previous submissions to the Inquiry.

The NTEU is unable to support the Bill without the amendments outlined in this document.

Given the complexity of the Higher Education Support Bill 2003 and its associated guidelines, the comments below do not represent the Union’s final position on the Bill or any amendments required.

In providing these additional comments, the NTEU would again like to highlight the importance of taking the necessary time required to get the higher education reform process right, and urges the Senate to resist pressure to pass the legislation in question quickly. 

It is the NTEU’s preference that any reforms be delayed rather than see major changes that undermine the sustainability and integrity of Australia’s higher education sector, in particular the role of our public universities. It is important to note that funding is guaranteed to universities under the current arrangements until the end of 2004, and only $67 million of the total funding for Backing Australia’s Future will be delayed if the package is not dealt with until next year.  

The NTEU also reiterates its previous concerns that much of the detail associated with the Government’s new policies is not contained in the legislation, but is in the form of guidelines or requirements, only some of which will be disallowable instruments. Until all the guidelines have been released it is impossible to make a full assessment of the impact of the Government’s new policies on the higher education sector and the operation of individual universities. The NTEU maintains that the Senate should not pass the legislation until these guidelines have been published and have been the subject of public debate.

2. 
The importance of separating universities and other higher education providers in the Bill

2.1
Why the Bill should have a separate Division for universities
A major problem with the proposed Higher Education Support Bill 2003 is that it provides a one-size-fits-all framework for higher education regulation, and does not make a clear distinction between universities, other self-accrediting higher education providers and non-self accrediting providers. In particular, the Bill fails to recognise the broader role that universities have in our society.  Careful consideration is needed as to whether many of the provisions, particularly those set out in Chapter 2, should apply to universities as opposed to other providers of higher education.  

The Bill conceptualises the relationship between the Commonwealth Government and higher education institutions solely in terms of a financial purchaser-provider contract, and sets out a range of quality control, auditing, accountability and other processes and conditions related to the funding and operation of higher education to reflect this. The NTEU believes that while many of these conditions may indeed be suitable for a purchaser-provider contractual relationship of the type that may take place between the Government and non-university higher education providers, their application to universities is neither appropriate nor necessary.  

Universities already meet many of the conditions set out in the Bill through a range of processes, including compliance with the annual profile discussions, Australian University Quality Agency (AUQA) audits, the requirements of their establishing Acts, and other State, Territory and Commonwealth Acts and statutes made under these. University establishing Acts set out the purposes of a university, its governance arrangements, and accountability and reporting mechanisms to the Commonwealth, State and Territory Governments. 

The roles and obligations of universities are also embodied in Protocol 1 of the National Protocols for Higher Education Approval Processes. Protocol 1 sets out what constitutes a university and its power to grant degrees. Protocol 1 also covers a number of other important distinguishing features which are set out in clause 1.14 of Protocol 1, including:

· Authorisation by law to award higher education qualifications across a range of fields and to set standards for those qualifications which are equivalent to Australian and international standards.

· Teaching and learning that engage with advanced knowledge and inquiry and a culture of sustained scholarship.

· A commitment of teachers, researchers, course designers and assessors to free inquiry and the systematic advancement of knowledge.

· Governance arrangements underpinned by the values and goals contained in Protocol 1.14 (the NTEU would argue that this includes a commitment by institutions to open, accessible, transparent and democratic procedural and financial governance structures). 

· Sufficient financial and other resources to enable the institution’s program to be delivered and sustained, in other words, appropriate financial guarantees are required in order to ensure successful delivery of a course or courses.

Recommendation 1

The NTEU recommends that the Senate restructure the Higher Education Support Bill 2003 to specify a separate Division for universities, which would deal with those institutions currently specified as Table A providers, and another Division for other higher education providers, currently specified in Table B. 

The NTEU believes that such a restructure, in addition to simplifying the Bill, is essential to preserve some critical features of Australia’s universities including, institutional autonomy and academic freedom. 

This separation is consistent with the provisions of the proposed Commonwealth Grants Scheme, which applies to Table A providers, (with the exception of National Priority places). It is also broadly consistent with the institutions listed in the Table A and B.

2.2
Recognising the role of universities in our society

The current Bill fails to recognise the nature and role of universities in our society.  Universities are public institutions with a long and proud history in Australia and provide public services to the population that go beyond the issuing of degrees.  The effect of this legislation is to reduce universities to corporations competing for students and government subsidies. The ultimate result of this will be the commodification of higher education into a system in which providers will compete against one another and become little more than cost efficient degree mills.   

Such an outcome would not only be detrimental to our universities, it would have broader social, economic and political implications for the role of higher education.               

If the Senate choses to restructure the Bill to include a University Division, it should have embedded within it objects similar to those included in the New Zealand Education Act 1990. Without limiting recommendations about what else might be in such objects, the NTEU recommends that at a minimum they should include:

· The promotion of Universities as autonomous institutions, and as critic and conscience of society.

· The guaranteeing of academic freedom rights for teaching and research staff, as outlined in the UNESCO Recommendation on Higher Education Teaching Personnel, 1997.

The exercise of Ministerial discretion should be clearly articulated to these objects, especially in those areas where the discretion is otherwise at large.
Recommendation 2

That the Senate introduce amendments into a Universities Division of the Bill to recognise academic freedom, institutional autonomy and the vital role of universities as critic and conscience of society.

2.3
Funding Agreements 

The powers currently set out under Sub Division 30 C, covering the proposed Funding Agreement, give the Minister unprecedented powers to control universities’ operations.   

The NTEU agrees that the Minister has the right to expect accountability from universities for public funding, but this should not be at the cost of overturning institutional autonomy and academic freedom, increasing bureaucracy and compliance costs, and potentially making universities direct agents of Government policy. 

Clause 30 25 (3) allows the Commonwealth to set conditions by which grants to providers are subject to agreement on a case by case basis, including specifying the number of Commonwealth supported places to be offered at each level of study, which undergraduate and postgraduate courses will attract Commonwealth subsidised places, and restrictions on the types of courses in which such places will be provided, amongst a range of other powers. 

The Funding Agreement modal allows for the possibility, though perhaps extreme, that the Commonwealth could add as a condition for the receipt of Commonwealth grants, the requirement that universities refrain from criticising Government policy (as has been seen with the attempt to put this condition in funding agreements with charities and community organisations). This would have major impacts on institutional autonomy and academic freedom. 

The Funding Agreement also provides the Government with a possible back door way of implementing its unpopular plan of making funding conditional upon compliance with workplace relations and governance reform (set out in Subdivision 33C and examined below).

The NTEU believes that while many of the conditions set out in the proposed Funding Agreements might be applicable to non-university providers, many should not be applied to universities. 

The NTEU believes the profiles arrangement currently in place provides a more effective mechanism for reaching agreement between universities and the Commonwealth on a range of issues. The profiles process allows the Commonwealth to monitor, influence and intervene in universities without controlling them. The Ministerial discretion in determining funding to individual institutions needs to be legislatively constrained to a finite list of matters that should broadly reflect what occurs in the current profiles process.

Whether the Funding Agreement model and the conditions contained within it is an appropriate instrument to apply to other higher education providers is an issue for further consideration by the Senate.

Recommendation 3

The Senate exempt universities from the proposed Funding Agreement model in favour of maintaining the profiles arrangement currently in place.

2.4
Making funding conditional on workplace relations and governance reform

The NTEU is totally opposed to the Government’s plan to introduce guidelines that make additional loadings of 2.5%, 5.0% and 7.5% on top of the Commonwealth Contribution conditional on meeting highly prescriptive workplace relations and governance policies. 

This conditionality can be readily removed by appropriate deletions in Section 33-15 (1) and 33 – 15 (2).

These would make the increases an unconditional loading to universities phased in over a number of years. This is the simplest and preferable modal.

An alternative would be to replace the loading with grants that might have conditions attached to them but which could include only matters from a finite list specifically relating to educational quality, equity and access issues. In determining Grants, the Minister should also be required to have regard to the relevant objects (see Recommendation 2 above). If the Senate chooses this path, then it should ensure that any conditions be established on the basis of consultation with university management and the NTEU.

Recommendation 4 

The Senate amend the Bill to remove the requirement for additional CGS loadings to be conditional on governance and workplace relations reform and investigate other options for the payment of the CGS loading.

2.5
Other unnecessary and unwarranted intrusion into university operations

The NTEU stresses that it does not oppose universities being accountable to government for the public funding they receive and for their quality assurance and other arrangements.

There is a danger, however, that many of the conditions set out in the Bill simply duplicate the procedures that already exist for universities, and would result in a greater bureaucratic burden and additional compliance costs for universities. This runs completely counter to the stated intent of the Commonwealth throughout the higher education review that any reform package should result in less red tape and government interference in universities. 

As previously noted, some of the Bill’s conditions represent a major intrusion on the institutional autonomy of universities. Below are a number of other concerns in relation to the Bill that the NTEU believes should be exempted from a separate University Division of the Bill but which could be included in the proposed ‘other providers’ Division (as set out in recommendation 1).

Given the complexity of the Bill, a more detailed examination of the legislation would be required should the Senate decide to pursue this course of action.

Recommendation 5 

That the Senate exempt universities from the following Sections of the Higher Education Support Bill 2003:

· Section 16 – 35, Additional requirements for non-self accrediting providers: These do not apply to universities.

· Section 19 – 50 and Section 19 – 55, Review Officers: The NTEU is opposed to these sections of Subdivision 19 D, which deal with higher education being required to appoint review officers. The Union believes this would not only result in a serious intrusion on university autonomy, but would also result in serious compliance costs and duplicate a number of internal review processes that universities already have.

· Section 19 – 80, Provider to provide access to Departmental Officials: The NTEU agrees that education providers, be they universities or other providers, should give the Minister detailed and up to date information. However, the NTEU completely opposes Section 19 – 80, dealing with providers giving access to Department Officials and other authorised persons.  This should either be removed altogether from the Bill or amended to specifically define the circumstances under which such access might be warranted and to stipulate the review or appeal mechanism available for decisions made under this power.

· Division 22, When does a body cease to be a higher education provider: This should not be included in a university-only division of the Bill.

Recommendation 6 

In regard to other aspects of the Bill that will increase the level of Government interference in universities, the NTEU suggests the following amendments.
· Section 30 – 10, Allocation of places:  This Section allows the Minister to allocate the number of Commonwealth supported places, the funding cluster into which they fall and those that attract regional, medical student and national priority funding. The Section needs to be amended to require the Minister to consult and reach an agreement with each university with respect to the number and mix of government supported places. 

· Section 36 – 35, Percentage of Commonwealth supported places to be provided by Table A providers: This provides for the fact that at least 50% of all student places in undergraduate course are Commonwealth supported places. This Section is confusing because it does not differentiate between domestic fee paying and overseas fee paying students. This Section states that government supported student places must account for at least 50% of all students enrolled in a course.  This means that the number of fee-paying students could conceivably be equal to the number of Government supported places. This Section needs to be amended to clarify whether limits on fee-paying students relate to domestic students or overseas students or both and to limit the number of fee paying domestic students.

· Section 169 – 20 Exempt Student: This gives the Minister the power to determine that all students or students or a particular kind may be exempt from student contribution amounts.  Under the new CGS funding it is up to universities to determine the student contribution fee for its students.  This Section allows for a further level of Ministerial intervention into the operations of universities and should be deleted. 

· Voluntary Student Unionism: As set out in our initial submission to the Senate Inquiry, the NTEU opposes the introduction of Voluntary Student Unionism, and recommends that the Senate reject the Higher Education Support Amendment (Abolition of Compulsory Up-front Student Union Fees) Bill 2003.
3. 
Issues relating to other higher education providers 

As has been outlined in previous submissions, the NTEU has no blanket opposition to non-university higher education providers, including private providers. However, we are concerned with the policy implications arising from the Bill that will lay the foundation for a fully-fledged dual public/private higher education system, and suggests some amendments to strengthen regulation in this area.

3.1
 Approval process for other providers

Whereas a legislative amendment is required for additions to the funding schedules of the Higher Education Funding Act (1988), the Higher Education Support Bill 2003 allows the Minister to approve an institution as a ‘listed higher education provider’ so long as its meets detailed quality, fairness and accountability requirements set out in Division 19.  This significantly increases the opportunities for new entrants, including private providers, to access Government subsidies.

While the quality, fairness and accountability requirements set out in Division 19 of the proposed Bill provide a good basis in terms of criteria for providers to access funding, the NTEU believes that the level of Ministerial discretion is too broad and an additional safeguard in the form of the requirement for legislative amendment is necessary.

Recommendation 7

That the Senate amend the proposed Higher Education Support Bill 2003 to ensure that a Minister requires a legislative amendment to add providers to Table A or B. 

3.2
Access by other providers to government subsidised places

Under Section 16 – 50 of the Bill, entities that are not listed in Table A can only get access to CGS funding for National Priority places, not the full raft of Commonwealth subsidised places. However, the Bill sets no limit on the number of National Priority places and in theory there is nothing to stop the majority of places and disciplines being designated National Priority.  

This mechanism could potentially be used to open significant government subsidised places to non-university providers which would be able to provide National priority places at lower cost as they are not required to meet other conditions imposed on universities such as supporting research and being engaged in community services.   

Recommendation 8

That the Senate amend Section 30 – 20 to set a cap on number or proportion of places that can be designated as National Priority. Future National priority places should be provided for by additional government supported and fully funded places. 

3.3
The need for an advisory body  

While the proposed Bill sets out criteria by which institutions seeking inclusion as Table A or B providers could be assessed, the NTEU suggests that the Senate gives consideration to establishing an advisory body that would allow for arms-length dealings between higher education providers and the Government and thus ensure some degree of autonomy for providers.  It could also act as an intermediary between the Commonwealth and institutions in relation to a number of aspects of the Bill, including allocation of existing and new places and the accreditation of non-university providers. 

A primary focus of the work of this body must be to ensure that institutions in receipt of public subsidies meet agreed criteria for the quality of their offerings.  To provide public funding without ensuring a transparent process to verify a minimum level of quality would compromise the reputation of the Australian higher education sector.

Options that the Senate may wish to investigate include:

· A body similar to the Higher Education Funding Council of England or the former Higher Education Council in Australia.

· The creation of a committee of senior academic staff across a range of disciplines, possibly as a sub committee of the Ministerial Council on Education, Employment, Training and Youth Affairs, to make recommendations to Parliament.

The Bill empowers AUQA to assess non-university institutions and make recommendations to the Minister.  AUQA was not established for this purpose and is still developing its processes to meet its initial objectives. Second, the AUQA assesses institutions against their self-stated objectives rather than a standard set of nationally agreed minimum standards.  Third, giving AUQA the additional responsibility of determining which institutions are eligible to receive funding could compromise its ability to work co-operatively with institutions to ensure quality.  Therefore, AUQA would not be the appropriate body to administer this process, however there is great potential for co-operation and consultation between AUQA and a new advisory body.

Recommendation 9

That the Senate investigate amending the Higher Education Support Bill 2003 to include the establishment of an advisory body to assess non-university providers seeking access to public funding in the Bill.

4. 
Other aspects of the Bill

4.1 
Funding

Under Backing Australia’s Future, the funding mechanism for universities will be changed from the current Block Operating Grants (BOG) system of lump sum payments to a discipline specific funding mechanism to be known as the Commonwealth Grants Scheme (CGS). The NTEU has a number of reservations about the CGS, and recommends that further investigation is needed, including:

· Whether, as the calculations in our original submission indicate, the switch to CGS would result in a claw back of $150 million in baseline operating income in 2005, amounting to some $500 million over the three years, 2005 to 2007. 
· The extent and consequences of the re-distribution of income between universities as a result of the new funding mechanism.
In addition to these over riding reservations, the NTEU believes the proposed CGS needs to be amended regardless, so that it delivers approximately $1 billion in additional government investment per year to overcome the reductions in real Government expenditure between 1996 and 2002. 

Section 33 – 10 deals with Commonwealth Contribution Amounts. One way to increase total Government investment by $1 billion would require the values in the Table included in Clause 33-10 to be increased by 33%.  This would mean that the negative impacts of any funding re-distribution would be ameliorated because it would effectively result in re-distribution of additional funding on a discipline specific basis.   

Recommendation 10

That either the CGS be abandoned and the funding of universities continue as per the Block Operating Grants with an increase of $1b in base operating grants per annum 

OR

The Table in 33-10 should be DELETED and replaced with the following Table.

	Funding Cluster
	Commonwealth Contributions  +33%

	Law
	$1,918

	Accounting, Administration, Economics, Commerce
	$3,153

	Humanities
	$5,313

	Mathematics, Statistics
	$6,275

	Behavioural Science, Social Studies
	$8,435

	Computing, Built Environment, Health
	$9,395

	Foreign Languages, Visual and Performing Arts
	$11,554

	Engineering, Science, Surveying
	$15,637

	Dentistry, Medicine, Veterinary Science
	$19,602

	Agriculture
	$20,837

	Education
	$9,270

	Nursing
	$12,390


4. 2 Indexation 

Part 5 – 6 of the Bill deals with Indexation arrangements. 

As set out in our initial submission to the Senate Inquiry, the NTEU is concerned by the failure to change the current indexation arrangements for university payments. This suggests that responsibility for future increases in funding will lie with universities, and that such increases will be highly reliant on further increases in student fees.

To maintain the real level of Government investment, the indexation numbers used for higher education should be altered with changes to Average Weekly Earnings. This would make the indexation of university funding consistent with indexation that applies to the repayment of student debt.

Recommendation 11

That the Senate delete Section 198-15 and 198-20 and it be replaced with a Clause that indicates payments will be indexed using Average Weekly Earnings. This could be achieved by copying Clauses 154-25 and 154-30 and amending them to replace 2006-07 with 2005 and 2005-06 with 2004.   

3.3 Student contributions

For the reasons set out in our previous submissions to the Inquiry, the NTEU strongly opposes those parts of the legislation that:  

· allow universities to increase student contributions to 130% of HECS

· create the Student Learning Entitlement (SLE), 

· replace Postgraduate Education Loans with FEE-HELP and makes FEE-HELP available to domestic undergraduate students and imposing a rate of interest 3.5 percentage points above the Consumer Price Index  (CPI).

The Union also argues that while it is a positive move to increase the current income threshold for repayment of debt to $30,000 per annum, we argue it should be raised to reflect average graduate starting salaries of around $35,000 per annum.


Recommendation 12

Delete the Table in Section 93 - 10 Maximum student contribution amounts per student place and replace it with the Following Table, which discounts existing values by the 30% increase over HECS.

	Item
	Funding Cluster
	Maximum Student Contribution



	1
	Law
	$6,283

	2
	Accounting, Administration, Economics, Commerce
	$5,367

	3
	Humanities
	$3,768

	4
	Mathematics, Statistics
	$5,367

	5
	Behavioural Science, Social Studies
	$3,768

	6
	Computing, Built Environment, Health
	$5,367

	7
	Foreign Languages, Visual and Performing Arts
	$3,768

	8
	Engineering, Science, Surveying
	$5,367

	9
	Dentistry, Medicine, Veterinary Science
	$6,283

	10
	Agriculture
	$5,367

	11
	Education
	$3,768

	12
	Nursing
	$3,768


Recommendation 13

The NTEU urges the Senate to delete Part 3 – 1 of the Bill that establishes and governs the operation of the Student Learning Entitlement. This would require subsequent amendments to other aspects of the Bill dealing with the Student Learning Entitlement.

Recommendation 14 

The NTEU urges the Senate to delete Divisions 104 to 110 that establish FEE-HELP and replace them with the existing PELS legislation. This would require amendments to other aspects of the Bill dealing with FEE-HELP.

Recommendation 15

The NTEU urges the Senate to amend Section 154 – 10 (a), dealing with the minimum repayment of income to a minimum repayment of income for an income year of $35,000. This would require subsequent amendments to Section 154 – 20 Amounts payable to the Commonwealth so that all of the income values in the Table to be increased by $5,000. 
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