Inquiry into Higher Education Funding and Regulatory Legislation

Australian Law Students’ Association


Submission 

to

Senate Employment, Workplace Relations and Education 
References Committee

Inquiry into higher education funding 
and regulatory legislation
	Submission no:
	421

	
	

	Received:
	25/8/03

	
	

	Submitter:
	Ivan Rubinstein (President)

Paul Isaachsen (Vice-President)

	
	

	Organisation:
	Australian Law Students Association

	
	

	Address:


	P. Isaachsen

13 Yalgun Road

City Beach 

Western Australia 6015

	Phone:


	I. Rubinstein

(03) 9530-6114
0403013579

P. Isaachsen

(08) 93858935

0409298810

	Fax:


	P. Isaachsen

(08) 93859836

	Email:


	I. Rubinstein

ivanrubinstein@hotmail.com

P. Isaachsen

paulsi@iinet.net.au

	
	


Australian Law Students’ Association
[image: image1.png]



Submission to the Senate Employment, Workplace Relations and Education References Committee

Inquiry into Higher Education Funding and Regulatory Legislation
Table of Contents
3Executive Summary


61. The Australian Law Students’ Association


72. Funding and Quality in Australian Universities


82.1 Government Funding


82.1.1 Universities in Crisis


82.1.1.1 Staff-Student Ratios


102.1.1.2 Other Impacts


132.1.2 Comparative Data


142.1.3 Proposed Changes to Government Funding


162.1.4 Rationale for Public Expenditure


182.1.5 Regional Universities


192.2 Non-Government Funding


192.2.1 Comparative Data


212.2.2 Current Approach to Non-Government Funding


232.2.3 Proposed Changes to Non-Government Funding


232.2.3.1 Increased Domestic Full-Fee Students


302.2.3.2 Partial Deregulation of Fees


342.2.3.3 Decrease in Discount for Up-front Payment of HECS fees


353. Funding and Quality in Australian Law Schools


383.2 Relative Funding Model


403.3 Deleterious Consequences of Past and Present Funding Situation


403.3.1 Legal Education for the 21st Century


413.3.2 Law Libraries


423.3.3 New Technology


433.4 New Commonwealth Grant Scheme


453.5 Differential HECS


453.5.1 Legal Education as a Public Good


493.6 Raising the HECS Repayment Threshold


504. Access to Legal Education


514.1 Under-Represented and Disadvantaged Groups in Legal Education


524.2 Structural impediments to equity


544.3 Practical Legal Training


554.4 Participation in comparable nations


564.5 Government’s Proposed Changes


564.5.1 Fee Deregulation, Increased Full-Fee Places, Real Interest Loans


564.5.2 The Commonwealth Education Costs Scholarships (CECS)


594.5.3. The Commonwealth Accommodation Scholarships (CAS)


614.6 Female Students




Executive Summary
1. The Australian Law Students’ Association 

The Australian Law Students’ Association (ALSA), established in 1978, is the peak national representative body for Australia’s 25,000 law students. All 31 Law Students’ Societies in Australia are members of ALSA. ALSA’s primary objective is to represent and promote the interests and concerns of all Australian Law students.

2. Funding and Quality in Australian Universities

Submissions
Government Funding

· ALSA submits that are chronic funding shortages in Australian universities due to a rapid diminution in public expenditure on higher education. 

· ALSA submits that this funding crisis has led to a significant decline in the quality of teaching and research at Australian universities, and has prevented the development of world class, internationally competitive universities capable of effectively tackling the economic and social challenges of the 21st century.

· ALSA submits that the higher education sector urgently requires increased public expenditure in order to rectify this situation. 

· ALSA submits, in line with international benchmarks and the recommendations of the Australian Vice-Chancellors’ Committee, that the level of resources invested in higher education should be increased to 2% of GDP by 2010, and that public expenditure should be increased to 1.15% of GDP by that time.

· ALSA submits that this level of funding would recognise the enormous public benefits that accrue to the community from well taught university graduates.

· ALSA submits that the regional loading proposal is critical to the future of quality legal education in regional Law Schools.

Non-Government Funding

· ALSA submits that non-government expenditure on higher education, in the form of student fees, has risen to a point where Australian university students are contributing a disproportionately high amount to the cost of their education.
· ALSA submits that there is no case for a further increase in student contributions, whether in the form of partial HECS deregulation, further domestic full-fee places, decreased discounts for up-front payments or real interest loans.
· ALSA submits that partial HECS deregulation and further domestic full-fee places will impact negatively on the diversity, sustainability, and quality of the Australian legal education sector, with a particularly detrimental impact upon small, regional, or newly established Law Schools.
· ALSA submits that partial HECS deregulation will impose a severe financial burden upon law students, and increase the disproportionately high contribution that law students make towards the cost of their degree.
· ALSA submits that the discount for up-front HECS payments should remain at 25%
3. Funding and Quality in Australian Law Schools
Submissions
Commonwealth Grants Scheme
· ALSA submits that there is a funding crisis in most Australian Law Schools, and that this crisis has prevented the Law Schools from arming its graduates with the skills and theory base necessary to effectively tackle the changing legal environment of the 21st century.
· ALSA submits that this is the result of (1) decreased public expenditure across the higher education sector generally; and (2) because of a historical misconception that Law is inexpensive to teach relative to other disciplines.
· ALSA submits that it this situation will deteriorate if Law is placed in Cluster 1 of the proposed Commonwealth Grants Scheme (CGS).
· ALSA submits that there should be an extensive review of the relative costs of effective teaching methodology across disciplines.
· ALSA agrees with research done by the Australian Council of Law Deans that suggests Law would be more appropriately located in Cluster 7 of the proposed CGS.
· ALSA submits that under no circumstances should Law be weighted at lower than Cluster 3
Differential HECS

· ALSA submits that the placement of Law in HECS Band 3 does not account for the public benefit that accrue to the community from Law Schools and Law graduates.
· ALSA submits that Law graduate salary rates are closer to the salary rates of graduate from HECS Band 2, rather than HECS Band 3, disciplines
· ALSA submits that Law should be placed in HECS Band 2.
· ALSA submits that the HECS repayment threshold should be raised to $35,000.
4. Access to Legal Education
Submissions
· ALSA submits that equality of opportunity in legal education and training is essential if the legal profession is to reflect the social and cultural diversity of the Australian people and to serve its needs its effectively.
ALSA submits that the following Government proposals, especially when coupled with the upfront fees for practical legal training, promote an elite student profile to the detriment of students from disadvantaged socio-economics groups including rural students, indigenous students, and students from a non-English speaking background:

○ A potential 30% increase in HECS


○ An increase in full-fee paying places


○ A real interest component on the FEE-HELP loan

· ALSA welcomes the Commonwealth Learning Scholarships, but submits that the following factors mean that the scholarships are unlikely to improve access to improve access to higher education by students from disadvantaged social-economic groups or offset the implications for access to higher education of raising fees:


○ Number of scholarships available


○ Quantum of money offered


○ Time restrictions


○ Interaction with the Youth Allowance system

· ALSA submits that the proposed changes will have a particularly detrimental impact for female law students.
1. The Australian Law Students’ Association
The Australian Law Students’ Association (ALSA), established in 1978, is the peak national representative body for Australia’s 25,000 law students. All 31 Law Students’ Societies in Australia are members of ALSA. 
ALSA’s primary objective is to represent and promote the interests and concerns of all Australian Law students.

As the peak national representative body for law students, ALSA is able to extract and collate information from its constituent Law Students’ Societies relating to the provision of legal education in Australian universities. 

ALSA uses this research to formulate policy and lobby stakeholders on a wide range of issues relating to legal education. In doing so, ALSA represents student interests to the legal profession, legal education forums, and relevant government inquiries – places where Law students otherwise have no effective voice.
ALSA’s education policy has two principle focuses:

1) To ensure that the standard of tertiary legal education is maintained at a high level.

Critical in this regard is the provision of sufficient resources to enable the implementation of effective, flexible, and innovative teaching practices designed to give Law graduates the skills and knowledge necessary to meet the demands of a changing society.
2) To ensure equity of access to legal education and to a career in the legal profession.
Diversity in the profession will decrease if access to legal education at both undergraduate and pre-admission levels is restricted to students from high socio-economic backgrounds, limiting the capacity of the profession to provide broad legal services to the community.
This submission from ALSA does not attempt to canvas the full range of issue before the Senate Committee. Rather, it concentrates on the effect of the Government’s proposals upon sustainability, quality, equity and diversity in teaching and research at universities (Item 2 of the Committee’s Terms of Reference), with a specific focus on the effect of these proposals upon Australian Law Schools.
2. Funding and Quality in Australian Universities
Submissions – Term of Reference 2
Government Funding

· ALSA submits that are chronic funding shortages in Australian universities due to a rapid diminution in public expenditure on higher education. 
· ALSA submits that this funding crisis has led to a significant decline in the quality of teaching and research at Australian universities, and has prevented the development of world class, internationally competitive universities capable of effectively tackling the economic and social challenges of the 21st century.
· ALSA submits that the higher education sector urgently requires increased public expenditure in order to rectify this situation. 
· ALSA submits, in line with international benchmarks and the recommendations of the Australian Vice-Chancellors’ Committee, that the level of resources invested in higher education should be increased to 2% of GDP by 2010, and that public expenditure should be increased to 1.15% of GDP by that time.
· ALSA submits that this level of funding would recognise the enormous public benefits that accrue to the community from well taught university graduates.
· ALSA submits that the regional loading proposal is critical to the future of quality legal education in regional Law Schools.

Non-Government Funding

· ALSA submits that non-government expenditure on higher education, in the form of student fees, has risen to a point where Australian university students are contributing a disproportionately high amount to the cost of their education.
· ALSA submits that there is no case for a further increase in student contributions, whether in the form of partial HECS deregulation, further domestic full-fee places, decreased discounts for up-front payments or real interest loans.
· ALSA submits that partial HECS deregulation and further domestic full-fee places will impact negatively on the diversity, sustainability, and quality of the Australian legal education sector, with a particularly detrimental impact upon small, regional, or newly established Law Schools.
· ALSA submits that partial HECS deregulation will impose a severe financial burden upon law students, and increase the disproportionately high contribution that law students make towards the cost of their degree.
· ALSA submits that the discount for up-front HECS payments should remain at 25%
2.1 Government Funding

2.1.1 Universities in Crisis
In September 2001, the Senate Employment, Workplace Relations, Small Business, and Education References Committee produced a report on higher education in Australia titled ‘Universities in Crisis’.
 The Committee found, through consultation with stakeholders, that there was ‘almost unanimous agreement that current levels of government funding are inadequate to sustain the quality and diversity of core teaching and research functions’ at Australian universities.
 This funding shortage meant that universities were ‘frequently torn between their traditional goals of providing excellence in teaching and research, with high standards of academic integrity and independence, thereby meeting community needs, and the imperatives of financial survival’.
 The Committee’s first recommendation was that ‘that the Government end the funding crisis in higher education by adopting designated Commonwealth programs involving significant expansion in public investment in the higher education system over a ten year period’.

In reviewing the effect that these funding shortages had had upon the quality of teaching and learning in Australian universities, the Committee ‘found strong evidence to demonstrate that many subject disciplines in many universities had experienced declining standards in recent years’.
 The detrimental effects of the funding cuts are patent in all Australian Law Schools. These funding cuts, combined with the placement of law in the lowest cluster of the relative funding model,
 have resulted in Law Schools being under funded to the extent that the quality of legal education has been crippled. The ability of Australian Law Schools to provide comprehensive and effective legal education is under threat. Resources for teaching, research, and administrative support are at extremely low levels.

2.1.1.1 Staff-Student Ratios
An important factor in the quality of the learning experience is the degree to which students receive the personal attention they need from academic staff.
 Staff numbers have a direct effect on the range of subjects offered, assessment mechanisms, teaching methodology, and staff hours devoted to particular courses. Since 1994, as public expenditure on higher education has decreased, staff-student ratios have increased significantly, as shown in Graph 1.

Graph 1: Staff-Student Ratios in Australian Universities 1993 – 2000 
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Table 1 demonstrates that the highest staff-student ratios over this period, by a significant margin, were found in Law, Business, and Economics Faculties.

Table 1: Staff-Student Ratios by Academic Organisational Unit Group 1993 – 2000 

	Academic Organisational Unit Group
	1993
	2000
	Increase (%)

	Humanities
	15.2
	19.0
	25

	Social Studies
	17.7
	19.2
	8.47

	Education
	15.3
	19.0
	24.18

	Sciences
	13.0
	13.6
	4.62

	Mathematics, Computing
	16.3
	21.7
	33.13

	Engineering
	13.3
	16.5
	24.06

	Business, Economics, Law
	20.6
	25.2
	22.33

	Agriculture
	11.7
	13.1
	11.97

	Total
	15.3
	18.3
	19.61


2.1.1.2 Other Impacts
This list, developed in conjunction with ALSA’s constituent Law Student Societies, details other detrimental effects that funding cuts (and funding distribution models) have had upon Law Schools.
 Whilst some issues are law-specific, others are sector-wide problems.

Innovative and Small Group Teaching

· Institutions established with a focus on the provision of student-centred learning and small group teaching have been forced to replace these teaching systems with large lectures;
· Some institutions have delayed or abandoned proposed moves to small group teaching because of insufficient funding to employ the necessary teaching staff;
· Research and learning centres related to the study of law have been closed or scaled down; 

· Incorporation of new (especially online) teaching technology is varied and inconsistent;

· Skills courses have been reduced, and in some cases abolished; 

· Innovative attempts to incorporate such courses within the undergraduate law degree have been stifled and/or discarded.

Course Content and Structure

· Full year courses, in both core and optional subjects, have been reduced to semester-long courses to accommodate resource shortages;

· Range and number of optional subjects have been drastically decreased;

· Range and choice of topics covered within a course have declined, to the point where many subjects are taught in a narrow, repetitive and dogmatic fashion;

· Number of subjects required to gain a Bachelor of Laws have been reduced; and
· Law degrees are being restructured mid-degree to include fewer subjects (with retrospective effect) in order to accommodate budgetary pressures.

Lecturers and Staffing

· General and specialist teaching staff have been cut, offered voluntary redundancy or not replaced after positions are vacated;
· New teaching appointments have been slowed or frozen entirely, pending upon the availability of further resources;
· Many new appointments are offered on a casual or part-time basis;

· Institutions have been forced to employ less qualified lecturers as a cost-cutting measure; 
· Lecturers are being asked to teach subjects with which they have little experience; 
· Lecturers are taking an increasing amount of sick and other leave due to stress; and

· Legal practitioners are being used in place of lecturers in certain courses.

Tutorials
· Institutions have been forced to increase tutorial class sizes, some by as much as double;

· Tutorials at some institutions have been abolished; 

· Tutorials at some institutions are no longer available after first year;

· Tutorials at some institutions are run by the Law Student Society, not the Faculty; and
· Tutorial participation marks, as a form of assessment, are increasingly rare.
Quality of Assessment

· There has been a shift in the focus of assessment from the individual to group tasks which reduces the accuracy and equity of the assessment process;
· Research essay options within courses have been reduced or removed;
· Attempts to implement continuous assessment have been scaled back or abandoned; 
· Assessment structures focusing on advocacy and presentation skills have diminished or disappeared altogether; 
· Marking time has increased, due to staff shortages, to the point where many students receive no feedback about academic progress until after their final exam for the course;

· Examinations have been shortened or abridged; and
· Some institutions have been forced to move to less resource intensive, more inflexible forms of assessment, such as 100% examinations and multiple-choice assessment.
Student Support Resources

· Law Students’ Societies are receiving less Faculty funding and some none at all;

· Some Law Students’ Societies undertake, or financially subsidise, functions previously undertaken by the Faculty;

· Law Students’ Societies are losing office space formerly provided by the Faculty;

· Faculties are unable to offer Law-specific student services, such as courses in legal writing and problem-solving, examination techniques etc; 

· Some institutions have no computing, printing or photocopying facilities available for use by Law students – others have limited or minimal access to such facilities; and

· Student common rooms are no longer available at some institutions.

Libraries

· Book budgets have been frozen or diminished;
· Specialist law libraries are being absorbed within general library facilities. This has led to the loss of specialist law library staff, access to legal information technology resources, group meeting tables and rooms;
· There is insufficient space in law libraries to accommodate the enormous increase in Law students over the past decade;
· The availability of core teaching texts is limited, especially during peak exam, essay and competition periods;

· Journals and serials numbers subscribed to by most libraries are declining every year. This is a due to a combination of the rising costs of such literature and a reduction in funding available. This situation has not been alleviated by the increasing provision of on-line legal resources due to the prohibitive cost of on-line subscriptions; and
· Library opening hours have been reduced.

Administrative Support

· Administrative duties are being transferred to academics as support staff are removed from Law Schools. The quality of teaching and research is suffering as a result;
· Law Schools are being absorbed into other large departments, with serious implications for autonomy, diversity, innovation, curriculum development, identity and student participation within the School;
· Some Law Schools are being forced to use other Faculties’ resources – including lecture theatres, computer labs, and administrative facilities;
· Faculty office hours are being reduced;

· Law students face increasing difficulties in accessing core administrative mechanisms relating to timetables, exams, and delivery and receipt of assessments.
Infrastructure
· Many Law Schools are poorly equipped to cope with the increase in Law students over the last decade, such that many hold their lectures and tutorials in other Faculties

· This frequently means that students will not have access to a desk or chair during the course of a lecture or tutorial
· The technological capabilities of teaching facilities are extremely varied, with many lacking basic features such as power points.
2.1.2 Comparative Data

In assessing the adequacy of the Federal Government’s contribution to higher education in Australia, relevant comparisons can be drawn with the other member countries of the Organisation for Economic Cooperation and Development (OECD).

Table 2 establishes that Australia was one of the only countries in the OECD that reduced public expenditure on tertiary education between 1995 and 1999.

Table 2: Public Expenditure on Tertiary Education (1999) as a % of Expenditure (1995)

	Australia
	88
	
	Japan
	116

	Canada
	117
	
	New Zealand
	96

	Denmark
	102
	
	Sweden
	108

	France
	110
	
	United Kingdom
	100

	Germany
	102
	
	United States
	n/a

	Ireland
	160
	
	Mean
	[117]


Table 3 demonstrates that Australia’s public expenditure on tertiary education in 1999 was, as a percentage of Gross Domestic Product (GDP), lower than both the OECD mean and total.

Table 3: Public Expenditure on Tertiary Education as a % of GDP (1999) 

	Australia
	0.8
	
	New Zealand
	0.9

	Canada
	1.6
	
	Sweden
	1.5

	Denmark
	1.5
	
	Switzerland
	1.2

	France
	1.0
	
	United Kingdom
	0.8

	Germany
	1.0
	
	United States
	1.1

	Ireland
	1.1
	
	Mean
	1.0

	Japan
	0.5
	
	OECD Total
	0.9


Graph 2 reveals that Commonwealth grants to tertiary institutions, as a percentage of GDP, have continued to decrease since 1999.

Graph 2: Commonwealth Tertiary Education Grants as a % of GDP 
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2.1.3 Proposed Changes to Government Funding

Between 1995 and 1999, the Australian Government was virtually the only government in the OECD to significantly reduce public expenditure on tertiary education. This meant that in 1999, Australian Government spending on tertiary education as a percentage of GDP dropped below the OECD mean and average. Since 1999, the Commonwealth have continued to reduce tertiary education grants, as measured against the GDP. The conclusion is clear: at a time when many countries in the OECD made decisive moves towards vibrant, knowledge-based economies,
 the Australian Government perpetuated a funding crisis in its universities. 

In his higher education reform package, Our Universities: Backing Australia’s Future, Education Minister Dr Brendan Nelson has now pledged $1.5 billion dollars in additional funding for Australia’s universities over the next four years, in an attempt to create a world class internationally competitive university system. While any move to increase funding in Australia’s universities is a step in the right direction, it is questionable whether the quantum of money pledged will be insufficient to reinvigorate a Higher Education system ravaged by chronic funding shortages during the term of the Howard Government.

The Howard Government has cut $5 billion from Australian universities over the past seven years, so there is a significant amount of ground to recover. An intra-Budget comparison demonstrates the scope of the Government’s commitment to rectifying this situation. Whilst the assessment of different Government policy initiatives is not a straightforward task, it is indicative that while the higher education reform package is valued at an additional $1.5 billion over four years, the cost of the tax cut announced in the same budget (saving an average of $ per week over the same period) is $10 billion.
Questions have been raised by the National Tertiary Education Union (NTEU) about the actual sum to be released as part of the Government’s higher education reform package. Research released by NTEU shows that the ‘Government has substantially misrepresented the funding gain to universities from its higher education reform package, with only $753 million of the $1.46 billion announced as part of the Federal Budget made up of genuinely new money’.

A further concern is that the proposed funding is heavily weighted towards 2006 and 2007. Many Australian universities urgently need greater resources. Any increase in funding must occur sooner, rather than later, to prevent Australian universities from falling further behind their international peers. An investment in Australia’s universities is an investment in the future of the nation, and should not be delayed until it is fiscally expedient to do so.

The Australian Labour Party (ALP), in its Aim Higher: Learning, Training and Better Jobs for More Australians, has pledged to invest an additional $2.34 billion over four years to rebuild, reform and expand Australia’s tertiary education sector. Most of this money is pledged towards universities, with $88 million directed specifically towards institutions of technical and further education (TAFE). While this proposal is still being scrutinised, it appears the ALP is prepared to make a greater financial commitment to Australia’s universities than the current Government.

A larger investment still is required in order to reach the resource target set by the Australian Vice-Chancellors Committee (AVCC) in Positioning Australia’s Universities for 2020.
 In that paper, the AVCC recommended that the level of resources invested in higher education should be increased from the current level of 1.4% of GDP to 2% of GDP by the year 2010.
 The AVCC previously recommended, in Shaping Australia’s Future, that Government expenditure on higher education should increase to 1.15% of GDP by that time.
 This is consistent with the first recommendation of Universities in Crisis – that the Government embark on a significant expansion in public funding to Universities over a ten year period.

While these figures do not set a definitive level for investment in Australia’s higher education sector, they are indicative of the funds required to establish an internationally competitive knowledge-based economy built around quality universities. By comparison, investment in tertiary education in the United States of America (USA) in 1999 was 2.3% of GDP, with public expenditure totalling 1.1% of GDP.
 Investment in tertiary education in Canada was even higher, at 2.5% of GDP, with public expenditure totalling 1.55% of GDP.

Currently, a modest increase in expenditure on higher education against GDP of 0.1% will generate an additional $700 – 800 million per year. Given that current public expenditure on higher education is below 0.8% of GDP, it is estimated that the Government would eventually need to find an additional $2.5 – 3 billion per year to meet meeting the AVCC target. This level of additional funding is well beyond the amounts proposed in the higher education reform packages put forward by the Government and ALP, but is the quantum necessary to ensure a diverse, internationally comparable Australian university sector that can respond to changing community demands and drive a knowledge-based Australian economy into the 21st century. 

2.1.4 Rationale for Public Expenditure

The public benefits of higher education are subject to wide and consistent debate. This is a particularly popular theme with the current Government, who consistently question why factory workers, who have never stepped inside a tertiary institution, should fund universities.

Below is an extract from a 2000 report to the Vice-Chancellor of the University of Melbourne, titled “Returns to Investment in Higher Education”.
 The authors of this paper, prior to undertaking a quantitative survey of the economic benefits of higher education, look at the ‘public’ or ‘social’ goods derived from higher educations:
Social benefits from universities are [hard] to define and estimate. They include a wide range of intersecting and indirect benefits that are not included in the private benefits of individuals or are direct research outcomes. They include, for instance:

· increased learning of graduates provides increased learning for non-graduates in the form of knowledge disseminated;

· cultural and social standards set by universities improve the social infrastructure which underpins the harmonious working of society and the economy;

· valuable means of interaction with individuals and groups from other countries with attendant trade, social and cultural opportunities;

· the promotion of inquiry and dispassionate debate on public policy issues leads to improved public decision making; and

· a training ground for staff members who may leave university to take up positions in industry, the public service, governance or the community.

The report went on to say why non-government funding cannot be the sole revenue source for Australian universities:
Research and social benefits of universities underpin government spending on universities. While it might be argued that increased earnings by graduates would provide sufficient incentive for individual students to pay for their education, problems of ignorance and risk notwithstanding, there is little incentive for the direct beneficiaries of basic research and of the social benefits to pay for these outputs of universities. Left to the market there would be a less than socially desirable level of investment.

There is a further problem with non-government investment, in that what universities require is ‘patient’ capital – guaranteed, long-term principal allowing for basic research and a broad education – which only governments can adequately provide.
 
This is not a dead investment. Returns to Investment in Higher Education found that, over the past twenty years, the value of extra tax earnings from higher graduate income exceeded the cost of higher education to government, and further, that the net real benefit to the government is increasing.
 It was predicted that by 2010, increased tax revenue is likely to be nearly double the cost of higher education.
 On this basis, the central estimate on the rate of return to the government for their investment in the cohort of students beginning in 1999 was 11 per cent.
 This is a high rate of return, especially given that the values used did not consider the likelihood that higher education will have flow-on benefits for non-graduates and that their incomes will rise as a consequence, leading to further tax revenue for the government.

These figures, in addition to the rapid growth of higher education as an export industry,
 provide quantifiable economic reasons, in addition to the intangible social and cultural reasons discussed above, for increased public expenditure in higher education.
2.1.5 Regional Universities
Many of the problems described under 2.1.1.2 are particularly pronounced in Australia’s regional Law Schools, many of whom fight a constant battle to provide quality legal teaching in an extremely difficult financial environment. In this context, ALSA supports the Federal Government’s move to give greater recognition to the role of regional universities through a regional loading arrangement. Regional campuses faces a multitude of issues particular to their geographic setting, and these issues must continue to be given special consideration in changes to the higher education sector.

2.2 Non-Government Funding

2.2.1 Comparative Data

In assessing the nature and quantum of non-government funding of higher education in Australia, relevant comparisons can be drawn with the other members of the OECD.

Table 4 establishes: (i) that there was a major increase in private expenditure as a percentage of total tertiary expenditure in Australia between 1995 and 1999, when most other OECD figures were stable; and (ii) that in 1999, private funding accounted for a greater percentage of tertiary funding in Australia than in all OECD countries bar the United States, Japan, and Korea.

Table 4: Private Expenditure as a % of Total Expenditure on Tertiary Education (1999) 

	
	’95
	’99
	
	
	’95
	’99

	Australia
	35.8
	47.6
	
	Japan
	57.2
	55.5

	Canada
	40.9
	40.7
	
	Korea 
	n/a
	79.3

	Denmark
	n/a
	2.3
	
	Sweden
	6.4
	11.6

	France
	15.7
	14.3
	
	United Kingdom
	36.1
	36.8

	Germany
	7.3
	8.5
	
	United States
	n/a
	53.1

	Ireland
	30.3
	26.6
	
	Mean
	[20.6]
	20.8


Table 5 demonstrates that private expenditure on tertiary education in Australia in 1999 was, as a percentage of GDP, higher than both the OECD mean and total.

Table 5: Private Expenditure on Tertiary Education as a % of GDP (1999) 

	Australia
	0.7
	
	Japan
	0.6

	Canada
	1.0
	
	Sweden
	0.2

	Denmark
	0.0
	
	United Kingdom
	0.3

	France
	0.1
	
	United States
	1.2

	Germany
	0.1
	
	Mean
	0.3

	Ireland
	0.3
	
	OECD Total
	0.7


Graph 3 and Table 6 further illustrate Australia’s increasing reliance upon private funding sources in the higher education sector. Of particular note is the relative growth of the Higher Education Contribution Scheme (HECS) and Fees & Charges as primary sources of University revenue across the period examined. 

Graph 3: University Revenue: Public vs. Private Investment 1989 – 2000 
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Table 6: University Revenue by Source 1989 – 2000 (%) 

	Source
	1989
	1992
	1996
	1997
	1998
	1999
	2000
	2001

	Commonwealth Grants
	77
	59.5
	56.6
	53.8
	50.8
	48
	45.1
	43.8

	State Grants
	4.6
	4.5
	1.4
	1.2
	1.1
	1.1
	1.4
	1.7

	Public Sources
	81.6
	64
	58
	55
	51.9
	49.1
	46.5
	45.5

	HECS
	
	13.2
	11.6
	14.7
	17.2
	19.0
	18.0
	17.4

	Fees & Charges
	5.9
	10.4
	13.4
	14.9
	16.0
	17.7
	18.1
	19.8

	Investments, Donations
	8.5
	5.4
	4.8
	5.2
	4.8
	4.5
	3.3
	3

	Other Sources*
	4.0
	7.0
	12.2
	10.2
	10.1
	9.7
	14.1
	14.3

	Private Sources
	18.4
	36
	42
	45
	48.1
	50.9
	53.5
	54.5


* For example: private sector research grants, sales of goods and services.

2.2.2 Current Approach to Non-Government Funding
Over the past decade, Australia’s higher education sector has become increasingly reliant on private funding. This is the result of two factors – a significant decrease in the amount of direct public expenditure on the higher education sector, as discussed above; and in a major increase in the amount of direct private expenditure on the sector. Indeed, direct private expenditure increased by 43% between 1995 and 1999,
 such that in 1999, Australia was one of the highest ranking nations in the OECD in terms of private expenditure as a percentage of GDP. While ‘other OECD countries also experienced increases in private funding of higher  education  since  the  1980s, the  Australian  trend  has  been  remarkable  in  its speed and universality’.

This increase was not attributable, however, to burgeoning private sector research grants, or escalating business investment in Australian universities; instead, the growth of private expenditure on higher education relied primarily on increased student fees. In 2000, student fees had grown to comprise 36% of Australian university revenue, divided evenly between HECS fees and full-fee paying student fees. Investment and other private income continued to make up, as it had done since 1996, about 17% of Australian university revenue.

Australia is unique, amongst OECD countries, ‘for the extent to which private investment in higher education is predominantly provided by students (both domestic and international) rather than industry or the corporate sector’.
 When the Australian Productivity Commission surveyed 11 Australian and 26 prominent international universities in 2001, it found that seven of the eight universities most reliant on student fees were Australian universities.
 While this was not a comprehensive international survey, it is indicative that student fees accounted for around 20% of university revenue in the overseas universities reviewed, but between 25 and 45% in the Australian universities.
 For over a third of the selected overseas universities, revenue from ‘other sources’ accounted for a greater proportion of the total revenue than revenue from either government or students.

Over the past decade, consecutive Australian Governments have used ‘higher private student contributions as a substitute for government funds’, not as a supplement designed to ‘enhance the quality of the higher education system and its capacity to play the role that is expected of it’.
 By comparison, the two countries that have greater private expenditure in the higher education sector than Australia, as measured against GDP – Canada and the USA – continue to invest a larger share of the public purse into higher education. The combination of significant public expenditure and high private contributions, both in the form of student fees and private investment, has enabled the development of the world’s best universities in those countries.

When the Hawke Government introduced HECS in 1989, it argued that public universities should be funded by a mix of public and private investment. For the public, higher education investment was appropriate because of the public good contributed to the community by its graduates.
 For the individual, it was appropriate to invest in their own education because of the private benefits they would obtain later in life – tangible in the form of higher average salary levels, and less tangible in terms of quality of life.
 It is now widely accepted that students should make some contribution to the cost of their education – though there are questions over how much, and when, students should be required to contribute.

Average fees at Australian universities are not low by international standards:
Table 7: Average Higher Education Fees
	Country
	Year
	Comparator
	Fees (AUD)

	Australia
	2000
	Average HECS
	4360

	Ireland
	1996 on
	Tuition Fee
	0

	New Zealand
	2000
	Most courses
	2280 – 3040

	United Kingdom
	1999 – 2000
	All courses
	0 – 2827*

	United States
	1999 – 2000
	Public 4-yr courses
	6443



* Means Tested
2.2.3 Proposed Changes to Non-Government Funding
According to the AVCC, ‘there is no case to increase student contributions’ toward higher education.
 Yet there are a number of proposals within the Government’s higher education reform package that will continue the move towards greater student revenue input:
· An increase in the maximum number of domestic full fee paying students from 25 % of the total number of places to 50%;
· A partial deregulation of student fees, whereby universities can charge fees capped at 30% higher than the estimated HECS contribution rates for 2005;

· A new loan scheme for full-fee paying students (FEE-HELP), where debts are indexed to the Consumer Price Index plus 3.5% each year for the first ten years of the loan;

· A decrease in the discount offered for up-front HECS payments from 25% to 20%. 
2.2.3.1 Increased Domestic Full-Fee Students

ALSA was firmly opposed to the notion of full fee paying places for Australian when they were introduced in 1998. ALSA now opposes any plans to increase the number of full fee paying domestic students. ALSA’s paramount objection to full up-front fees is that they are contrary to the principles that access to public institutions should be based on merit, not ability to pay, and fail to recognise the public benefits derived from higher education. Up-front fees also raise serious questions about equity of access, which are dealt with in Chapter 4. 
( Full-fee places in Law Schools
Full-fee paying students made up less than 2% of Australia’s total higher education population in 2002.
 These students make up a disproportionately high percentage within the Broad Organisational Group ‘Society and Culture’, which includes Law, Economics, and Arts.
 It is assumed that they are disproportionately common in Law Schools for the same reason that Law Faculty numbers increased rapidly from the mid-1990s on: Law Schools are seen as cheap to fund compared with other Faculties while demand from students for Law School places is high and continues to exceed demand.

Currently, the following Australian Law Schools allow enrolments of full fee undergraduate domestic students: Deakin University, Murdoch University, Monash University, the University of Melbourne, the University of New South Wales, the University of Sydney, and the University of Queensland. Additionally, the University of Adelaide and the University of Tasmania appear likely to introduce up-front fees for domestic students in 2004.
Students can enrol with entry scores of up to five points less than that required for HECS based students.
 Individual universities determine what fees will be charged. At the University of Melbourne, the fee for 2004 will be $21,000 per annum – as compared with c. $6,000 HECS and the funding per HECS student (course cost) of around $7500.
 At the University of New South Wales, the fee in 2003 is $18,000 per annum.
ALSA’s position is that if fees are imposed, they should reflect the cost of education, not market demand for that education.
( Effect on those Law Schools who do not charge up-front fees
The expansion of full fee paying domestic student places will continue to adversely affect those universities who will not or can not charge such fees. Universities in this later category tend to be newly established, small, outer-metropolitan, and regional universities.
 Due to common perceptions of industry demand, many students are electing to pay up front fees to attend more established Law Schools instead of taking HECS positions at less established Law Schools. The established Law Schools are able to charge a premium for the privilege of graduating with their crest, while less established Law Schools battle problems of declining enrolments and falling entry standards
, as well as increasingly negative market perceptions of their degree. 
This is a particularly problematic issue in Victoria and New South Wales, where Law Schools at Monash University and the Universities of Melbourne, New South Wales, and Sydney enrol significant numbers of full-fee students. ALSA’s consultation with the relevant Law Student Societies indicates that three of these four Law Schools will most probably seek to enrol up to a maximum of 50% if the Government’s reform package is passed in Federal Parliament.  There is almost certainly sufficient demand to meet this proposed increase at these Law Schools, though this is not an argument in favour of the changes.
To take Victoria as an example, if the two biggest law schools (University of Melbourne and Monash University) increase their intake of full-fee places, more students would choose to attend those universities on a full fee place rather than attend a less established law school (such as Deakin University, La Trobe University or Victoria University) on a HECS place. Each of these ‘less established’ universities, which are unlikely to lower the number of places they offer in their course, then have to offer positions to students with lower results simply to meet enrolment targets. There is the additional concern that the increase in full-fee places will result in a larger gap between HECS entry scores and full-fee entry scores. These two factors combined will force the standard of those entering law degrees down, and raise questions about equity of access for those that are from a lower socio-economic background. There is no country in the world ‘where the application of assumed pure market forces has brought a higher quality, more effective university system’.
 
Another of ALSA’s concerns in this area is the way that some of the Law Schools who offer full-fee places actually exceed the 25% cap in first year, and entice students to pay full-fees with the promise that they will be able to transfer, after  first year, into a HECS place created by student drop-out. This interpretation of the cap arrangement means that the problems outlined above in terms of entry standards is in fact exacerbated. It has almost meant that because many full-fee paying students have made such a transfer, the Law Schools have not actually received as much funding from this option as was expected.
There is already a two-tier structure beginning to emerge as a result of full-fee revenue streams, and this will exacerbated by any increase in the percentage of full-fee students. In consultation with its constituent Law Student Societies, ALSA has established that only those Law Schools charging up-front fees have been able to, or are planning to, engage in significant building programs within their Law School – Melbourne, Monash, Murdoch, New South Wales, and Sydney. Dean of Law at the University of Melbourne, Professor Ian Ramsay, noted recently that the new Law building at University Square would not have been able to construct it were it not for the introduction of up-front fees.
 Indeed, a major reason for this construction was the need to be marketable in the pursuit of full fee paying students.
Newly established and regional Law Schools, who have no share of the up-front fee market, have not been able to build up resources, infrastructure and reputation over many decades, subsidised by public grants, and nor do they have a large alumni from which to draw private funding. There was a severe inequality in market position before the introduction of full-fee students, and this will be further exacerbated by the expansion of full-fee places. 

The expansion of up-front fees has the potential to further curtail diversity in the provision of legal education, given that newly established law schools who will suffer under the changes are the ones who have so far demonstrated the greatest potential for innovation.
 In addition, the introduction of up-front fees further encourages universities to be commercially, not educationally, oriented – a dispenser of degrees, not wisdom. This increasing consumerisation makes it even less likely that Law student will graduate with the requisite skills to confront the social and economic demands of the 21st century. Instead, it is likely that students, especially those who have paid a large up-front fee, will demand ‘subjects appropriate to the segment of the profession (private commercial practice) that is seen to attract higher incomes – especially as they are being charged in part according to their perceived likely future incomes rather than the cost of delivery of their degrees’.
 While some within the legal profession would not be troubled by this development, the reality is that such a narrow focus is unlikely to produce academically desirable outcomes, nor equip graduates with the wide gambit of legal skills.   
In short, ALSA believes that the expansion of full-fee places will threaten the sustainability, quality, equity and diversity of the legal higher education sector.
( Doctor of Jurisprudence Programs
Increasingly, the Bachelor of Laws is considered to be only one of a variety of methods by which Australians can gain a legal degree. In the past couple of years, Bond University, Monash University, and Universities of Melbourne and Queensland have all launched postgraduate law programmes that are almost identical to an undergraduate law programmes. While these programmes have different names, they share certain characteristics, in that they are “streamlined” courses purpose-built for legal practice and paid for up-front. This shift reflects two developments: firstly, the increasing interest in the study of law from prospective students other than school-leavers; and secondly, the realisation among universities and law faculties of the potentially lucrative nature of these law courses.

Monash University
At Monash University this graduate degree takes the form of the Masters degree in Legal Practice, Skills & Ethics, comprising a condensation of both the study of law and practical legal training, to be delivered over a three-year period of full-time study. The course costs local students $69,200. This compares to about $20,000 for a straight undergraduate law degree students under the deferred HECS system and $52,000 for full-fee students. These students can also complete their degree with three years if they study full-time. While the Masters degree includes some different teaching formats, such as the provision of practical training, this is a substantially greater amount for students to be paying for what is by-and-large the same degree. 

For prospective students, the attraction of the Monash Masters degree is two-fold. The primary advantage is the option of “fast-tracking” legal study, but attendant to this is the chance to complete study at the newly-built and well-provisioned miniature campus at the Monash Law Chambers in Melbourne’s Central Business District (CBD). While the CBD does cater for a majority of the postgraduate courses and subjects (including those which do not duplicate the undergraduate degree), the ability to undertake undergraduate subjects at the CBD campus as part of the Masters degree represents a unique opportunity for students to gain what is in most respects an undergraduate degree within a more congenial and well-resourced environment. For this reason a direct link can be drawn between the cost of the degree and the quality of the “service” provided, and as such the Masters degree represents perhaps the most concrete example of a more general shift to a user-pays environment, neatly sidestepping the issue of official uniformity of service provision that is stipulated for the undergraduate degree across both HECS and full fee liable students. 

Though the Masters program at Monash is restricted to graduate students only, there are consequent issues of financial and pedagogical priority arising from the establishment of such a program. As well as offering a salubrious study environment, the Masters degree has poached many academics considered anecdotally to be among the Law School’s most distinguished and well-regarded academics; consequently, the program increasingly boasts an advantage over the undergraduate degree in the quality and availability of resources, both technical and human. As the School invests more effort, energy and resources into this lucrative sector of the legal education market, the quality of the undergraduate degree languishes in the doldrums, boasting only oversized and woefully under-equipped classes, and untried and untrained teaching staff. 

University of Queensland
The University of Queensland launched its version of this programme in 2000. It was initially called Master of Legal Science but was changed to Juris Doctor (JD) in 2001.  The programme was initially launched to provide for graduates who wanted to practise law but who didn’t want to go back to university with school-leavers. Since its launch, though, the programme has enjoyed popularity amongst a diverse range of students, from varied backgrounds and age-groups. Further, students within the standard LLB students represent a wide and diverse range of students, including mature-age and international students.
Ultimately, the distinction comes down to money. While the JD students may come from different backgrounds, they certainly don’t have diverse financial backgrounds; they all have enough money to undertake the JD programme as opposed to the LLB. The real market it is aimed at is graduates with money.
It has also been suggested that the motivation for launching the programme was to align the University better with the North American model of legal education, which is post-graduate and very expensive. The result is that law students find themselves in tens of thousands of dollars in debt when they finish their degree. That figure does not even include living or studying expenses (such as our student services charge). This acts as a barrier to access from lower socio-economic classes in America, though this is alleviated somewhat by extensive scholarship programs. ALSA does not believe that this is an appropriate model to follow in terms of the quantum and nature of student fees.
ALSA is further concerned that students entering the JD programme at the University of Queensland are subject to different entry requirements to the standard LLB undergraduate or graduate student. The lower entry standards for JD students does not auger well for the quality of the learning environment at the Law School. This factor, in combination with the fact that the JD programme contains fewer subjects than the LLB, means that the JD qualification hasn’t been well-received in legal market. This is a significant problem given the payment of significantly higher up-front fees for the JD courses.
Conclusion
ALSA submits that the adoption of full fee postgraduate programs substantially similar to the ordinary Bachelor of Laws degree is another step towards the streamlining of legal education into a two-tiered system based on the ability to pay for services, rather than academic merit. 
2.2.3.2 Partial Deregulation of Fees
( Effect on diversity, quality and sustainability of the legal education sector
Fee deregulation is based around the flawed premise that greater competition between Law Schools will be created, resulting in an increase in the quality of the education. ALSA submits that fee deregulation will not create an environment of greater competition in this sense. The large number of Law Schools established in the last two decades has already created an environment in which Law Schools must actively compete to attract the best students. As there is currently no substantial price competition between Law Schools, the main sphere of competition is in the provision of a quality legal education to serve the profession. 
Fee deregulation will shift the basis of competition away from course quality and diversity to the dollar cost of delivery to students. Course quality will not become an obsolete means of distinguishing between Law Schools; however the importance of competition based on course quality will be greatly diminished in favour of the cost of delivery to students. This will have a negative impact on the quality of legal education.
Deregulation of tuition fees is not necessary to provide greater incentive for Law Schools to differentiate course content and respond to student and industry needs. Innovative teaching methods, such as clinical legal education and skills-based teaching have been developed in response to student and industry demands and Law Schools are constantly undertaking course reviews based on profession and student requirements. As noted above, this diversity within the sector is driven to a large extent by smaller, newly established Law Schools.
The deregulation of the university sector, however, is likely to moderate this diversity and exacerbate the problems of the two-tier system created by the introduction of full-fee students. For the same reasons they are able to fill up-front fee places, Law Schools within the Group of Eight could charge a premium for their status. Small, newly established, or regional law schools will be unable to demand the same fees as their older larger competitors.
Research undertaken by ALSA indicates that this is a likely outcome if the Government’s higher education package is passed through Federal Parliament. Law Deans at several of the Group of Eight Universities – Monash University and the Universities of Adelaide, Queensland, Sydney, Western Australia – and at other law schools such as Deakin University, have indicated that it is likely that the University will raise fees for Law students by the maximum allowable percentage (30% on top of HECS). Deans at other smaller or regional universities, including Murdoch University, the Universities of Canberra, Tasmania, and Technology (Sydney), have indicated that it is far less certain that the University will raise fees by that percentage, if at all. Deans who indicated that fees would be raised noted that the extra money would be put towards capital works, decreasing class sizes, clinical legal programs, the provision of more elective subjects, and greater use of innovative teaching techniques, particularly technology-driven methods. 
Accordingly, if the Government’s changes take place, Law Schools with a favourable market position will maintain a high rate of income that can be directed into the development of the degree. Meanwhile, other Law Schools will be unable to continue to provide, or improve upon, the innovative, resource intensive, skills-based courses that many of them presently offer. They will not have the financial capacity to be flexible and responsive to student and industry means. This will diminish the positive impact that these Law Schools have in creating a highly competitive and varied legal education sector. It will also ultimately diminish the ability of these Law Schools to sustain themselves as a viable economic unit within their universities, and continue to operate. This is a particularly real possibility for regional universities. As such, the proposed deregulation could lead not only to a polar and less diverse legal education sector, but also to one that is substantially smaller and inaccessible to regional students.
In short, the deregulation of fees will relieve the financial strains upon a small number of Law Schools at the top-end of the market, while having a largely detrimental effect on the other Law Schools, who will not be able to provide a quality environment for legal education, and may not be able to remain open. There will be a clear delineation in the sector, with one class of university for students with unlimited funds and another class for students who although equally meritorious academically does not have the funds. This would mean the possibility that one of Australia’s best students may not have access to pre-eminent legal teaching environments due to his or her socio-economic status, while students with less academic ability but a higher income could be sitting in the student common room at University Square in Melbourne. Surely this is a formula for mediocrity, not academic excellence.
( Effect on Law Students
Given the high demand for Law, and the perceived low cost of teaching Law, it is probable that if the university sector is partially deregulated and a particular university decides to raise its fees, that Law students will be amongst the first students to feel the financial pinch. Law students, along with Dentistry, Medicine, and Veterinary Science students, will feel the greatest strain as they are in the top band of HECS – see Table 8.
Table 8: Proposed Changes to Student Contributions 2005 –
	
	2003 HECS
	Projected
2005 HECS
	Maximum
Fee 2005

	Band 3

Law, Dentistry, Medicine, Veterinary Science
	6136
	6427
	8355

	Band 2

Accounting, Commerce, Administration, 
Economics, Maths, Computing, Health, 
Engineering, Science, Agriculture
	5242
	5490
	7137

	Band 1
Humanities, Arts, Behavioural Science, 
Social Studies, Foreign Languages, Visual 
and Performing Arts, Education, Nursing
	3680
	3854
	5010

	National Priorities
Education, Nursing
	
	
	3854


This is particularly inequitable situation for Law students, who already contribute the most of any group of students towards the cost of their degree. The problem will only be exacerbated by the proposed changes, as indicated in Table 9 (on the next page). This problem will be discussed further in Chapter 3. It has been recently highlighted in the press. On 18 June 2003, the Sydney Morning Herald published an article titled ‘Degree of pain about to increase for uni students’.
 The comparison stressed in that articles was between Law students, who pay 85% of the cost of their degree, and the other disciplines that typically give graduates the capacity earn high incomes (Dentistry, Medicine, and Veterinary Science) who only pay 35 per cent of their high course costs. 

Table 9: Proposed Changes to Student Contributions 2005 -

	Cluster
	Course
	Cmmnwlth

Contribution
	Funding HECS 2005
	Student

% (I)
	Funding Max Fee 2005
	Student

% (II)

	1
	Law
	1509
	7936
	81
	9864
	85

	2
	Economics, Commerce
	2481
	7971
	69
	9618
	74

	3
	Humanities
	4180
	8034
	48
	9190
	55

	4
	Maths, Science
	4937
	10427
	53
	12074
	59

	5
	Behavioural Science, Social Science
	6636
	10490
	37
	11646
	43

	6
	Computer, Health, Built Environment
	7392
	11246
	34
	12402
	40

	7
	Languages, Visual & Performing Arts
	9091
	12945
	30
	14101
	36

	8
	Engineering, Science, Surveying
	12303
	17793
	31
	19440
	37

	9
	Dentistry, Medicine, Vet Science
	15422
	21849
	29
	23777
	35

	10
	Agriculture
	16394
	21884
	25
	23531
	30

	N
	Education
	7278
	11132
	35
	11132
	35

	N
	Nursing
	9733
	13587
	28
	13587
	28


Key: 
Cmmwlth Contribution 
= 

Commonwealth contribution per student per annum under proposed Commonwealth Grant Scheme
Funding 2005 HECS

= 

Commonwealth’s contribution + 
(per student per annum)


Projected HECS fees for 2005

Student % (I) 

= 

what percentage of funding per student is comprised of HECS

Funding Max Fee 2005 
= 

Commonwealth’s contribution +

(per student per annum)


Maximum allowable fee under the proposed changes

Student % (II) 
= 

what percentage of funding per student is comprised of the 



maximum allowable fee under the proposed changes
N 
= 

National Priority Area
2.2.3.3 Decrease in Discount for Up-front Payment of HECS fees
ALSA questions why the discount for up-front payment of HECS fees has been decreased from 25% to 20%. Where students and their families can pay their fees up-front, they should be encouraged to do so. This appears to be a blatant attempt to further increase student revenue. As stated above, ALSA is opposed to measures that increase the already disproportionately high of student contribution towards higher education funding.
3. Funding and Quality in Australian Law Schools
Submissions
Commonwealth Grants Scheme
· ALSA submits that there is a funding crisis in most Australian Law Schools, and that this crisis has prevented the Law Schools from arming its graduates with the skills and theory base necessary to effectively tackle the changing legal environment of the 21st century.
· ALSA submits that this is the result of (1) decreased public expenditure across the higher education sector generally; and (2) because of a historical misconception that Law is inexpensive to teach relative to other disciplines.
· ALSA submits that it this situation will deteriorate if Law is placed in Cluster 1 of the proposed Commonwealth Grants Scheme (CGS).
· ALSA submits that there should be an extensive review of the relative costs of effective teaching methodology across disciplines.
· ALSA agrees with research done by the Australian Council of Law Deans that suggests Law would be more appropriately located in Cluster 7 of the proposed CGS.
Differential HECS

· ALSA submits that the placement of Law in HECS Band 3 does not account for the public benefits that accrue to the community from Law Schools and Law graduates.
· ALSA submits that Law graduate salary rates are closer to the salary rates of graduate from HECS Band 2, rather than HECS Band 3, disciplines
· ALSA submits that Law should be placed in HECS Band 2.
· ALSA submits that the HECS repayment threshold should be raised to $35,000.
3.1 Shifting Perceptions
Australian Law Schools have historically been under-funded in comparison to other Faculties, due to a perception that Law is a cheap discipline to teach.
In 1964, the Martin Inquiry into the Future of Tertiary Education in Australia noted that legal education in Australia had, to that time, been poorly funded in comparison with other disciplines.
  This situation resulted from the pervading view that ‘Law could be taught under a gum tree’, because it simply involved the ‘imparting of information in the form of legal principles, rules and propositions … to be committed to memory for examination purposes’.
 In most Law Schools in the first half of the 20th century, this proposition held true, as most of the instruction provided by busy practitioners was of the dogmatic kind.
 Particular emphasis was placed on the inadequacies of teaching and research facilities, particularly law libraries.

In 1979, the Bowen Committee of Inquiry into Legal Education in New South Wales found, however, that this method of teaching was out-dated.
 The Bowen Committee noted that legal education in the 1970s had a greater focus on the ‘development of intellectual qualities or skills of general application, including the ability to think independently and critically, to reason logically and systematically, and to communicate ideas clearly, both orally and in writing’.
 The Committee concluded that existing levels of financial support for law were not adequate to cover the cost of the preferable teaching methodology, which emphasised small group teaching, continuous assessment, and clinical legal experience.
 There was a specific move away from the ‘chalk and talk’ mentality, where the maximum number of students are exposed to a single lecturer, with little or no small group contact or interaction.
Slightly different conclusions were drawn in the same year on the other side of the Pacific Ocean. The American Bar Association’s Report on Legal Competency and Role of Law Schools (Crampton Report) considered that lawyer competence has three basic elements: certain fundamental skills, knowledge about law and legal institutions, and ability and motivation to apply knowledge and skills with reasonable proficiency.
 In discussing fundamental skills, the Crampton Report placed a significant emphasis on clinical legal skills, which probably reflects the fact that all law students in the United States are graduate students and have already done a generalist degree.
 There was also, though, much discussion of the need to develop intellectual curiosity, character and professional responsibility, and skills of self-learning, and of the need to teach ‘speculative’ or ‘theoretical’ courses in legal history, comparative law and jurisprudence, so that students have a theoretical base to underpin a lifetime of continual legal learning.

Then, in 1983, the Social Sciences and Humanities Research Council of Canada released a review of legal education called ‘Law and Learning’ (Arthurs Report).
 Three years later, the Heads of University Law Schools in Britain released a report titled ‘Law as an Academic Discipline’, which looked back on the teaching of Law in Britain over the previous 15 years.
 In 1987, the Australian Government followed its Canadian and British counterparts in undertaking a major review of legal education by producing the Pearce Report.
 The primary themes enunciated in this review, the UK Report, and the Arthurs Report were similar to the main premises of the Bowen and Crampton Reports – that the nature of legal education was changing to emphasise not only knowledge of legal doctrines, but to encompass both general and clinical legal skills, and encourage a deep understanding of law as a social phenomenon and intellectual discipline. While there was some variance as to exactly what skills should be taught, the common law world moved in relative harmony on this issue of legal education, with each country closely monitoring the developments in other jurisdictions. Indeed, the degree of agreement as to what a legal education should entail was quite remarkable. 
3.2 Relative Funding Model

In Australia, though, the theory and practice have been difficult to reconcile over the past fifteen years. The overwhelming factor preventing the implementation of the recommendations of the Pearce Report has been under-funding in Australia Law Schools. Since 1991, the principle continuing cause of this funding crisis has been the Relative Funding Model (RFM).

The Relative Funding Model (RFM) for higher education was introduced in 1991 to determine the size of the block operating grant provided by the Commonwealth to each university. Under this model, the amount of funding for a university is based on the size of its enrolments across disciplines. Each discipline is grouped into one of five clusters. Following a review of the relative cost of course delivery, each discipline was assigned a weight on a system wide basis. High cost disciplines and courses and higher degree research students were weighted more heavily than lower cost disciplines and undergraduate students.
 “Law and legal studies” was a discipline for this purpose, and was classified in 1991 as falling within Cluster 1, which carried the lowest weighting. It was placed alongside disciplines such as Accountancy, Economics and ‘Other Humanities’.
ALSA believes that there were ‘manifest defects’ in the development of the RFM formula for law, resulting from the fact that the discipline group includes the areas of ‘legal studies’ and ‘justice’ as well as ‘law’.
 As a result of this the findings of the teaching costs survey which formed the basis of the RFM formula included the distinctly lower costs of teaching law to non-lawyers, for example in a business studies courses. 

A second error was made in choosing studies featuring costs figures from only two LLB programmes to provide virtually all the fiscal evidence used for calculating the RFM. The two Law Schools examined, Melbourne and UWA, were at the time amongst the lowest funded in the country, and both used large lecture-style teaching methods.
  
ALSA recognises that the RFM was intended to determine operating grants to the universities, not how they were to distribute that grant internally. ALSA submits, though, that this argument is flawed, because whatever the RFM may have been intended for, universities continued to rely on it heavily over the last decade as a guide for the internal distribution of funds, and the baseline position from which any variation must be justified. In 2000, for example, the Council of Australian Law Deans (CALD) was of the opinion that ‘no law school in a public university is providing funding at levels corresponding to a multiple of Law EFTSU higher than 1.3 [cluster 2 in the RFM]…and a significant number of them are funded at a lower multiple’.
 

In 1997, the Commonwealth Government abandoned the RFM in favour of funding on the average rate of funding per equivalent full time student at each university. Effectively the amount of base operating grant received by each university in any given year was the equivalent to the level of funds received in the previous year, plus or minus any growth or downward adjustment of its target student load and any cost adjustments. This perpetuates the status quo, and meant that Australian Law Schools continued to be chronically under funded, both by comparison to other Faculties, and by reference the level of funding needed to sustain a quality legal education program that teaches its graduates the skills necessary, and gives them the theoretical understanding required to underpin a lifetime of continual legal education. It also means that ‘law students alone of all classes of student are asked to pay more than is spent to educate them’, because even in a relatively well-funded law school the amount allocated per undergraduate student is no more than 88% of the HECS paid by the student.

The initial decisions made under the relative funding model calculation continue to pervade the current funding system, which is centred on preserving the status quo. Indeed, the initial relative funding model calculation continued to feature prominently in the chapter on ‘Factors Inhibiting Effective Teaching’ in the 2003 Australian Universities Teaching Committee Report on Learning Outcomes and Curriculum Development in Law.
 
3.3 Deleterious Consequences of Past and Present Funding Situation

3.3.1 Legal Education for the 21st Century
Law Schools around Australia since 1989 struggled to provide a quality legal education centred on smaller groups and intensive staff-student contact. The classification of Law in Cluster 1 of the RFM, in combination with the rapid decline in public expenditure on higher education, meant that emphasis has been placed in Australian Law Schools placed upon surviving in the face of wave upon wave of funding reductions, over-enrolment of students by cash-strapped central administrations, and increased reliance on part-time and casual staff.
 

The face of legal education is changing. Law schools are increasingly exhorted to teach their students real legal skills. The legal profession recognises the need for these skills,
 as has Australian Law Reform Commission (ALRC) in its 2000 Managing Justice Report.
 Teaching students skills enables them to transfer their learning experiences into new situations, and to become flexible, life long learners.
 The vital nature of skills development for law students has been recognised by legal education authorities in the UK, the US and Canada.
 In the US, the American Bar Association Standards for Approval of Law Schools go so far as to require approved law schools to offer instruction in practical skills.
 The ALRC has urged Australian law schools to learn from these examples.
Teaching these skills requires investment in intensive tuition (and therefore low staff/student ratios), clinical legal training and the increased provision of (expensive) technology. There can be no doubt that seminar-style presentation of legal material in small groups is a far more effective method for teaching than lectures with 300 students and one lecturer.
 However, attempts to move to more effective teaching methods have been hampered by the Commonwealth and universities adhering to the RFM when allocating funds. Due to these budgetary constraints law schools have been unable to hire extra teachers to take small group classes and teach the relevant practical components, nor afford the extra resources required to teach practical skills or offer clinical programmes. 
Law Schools have simply not been provided with a great enough share of the block funding to sustain a quality legal education focused on the analytical, communication and practical skills required by lawyers in modern society. Nor have they been able engender in students an understanding of the law as the complex product of philosophic, scientific, economic, commercial, social, political, comparative and cultural discourses – e.g. the legal theory that must underpin a lifetime legal learning. As former Dean of Sydney Law School, Professor David Weisbrot, noted the ‘[i]n a changing environment, the best preparation that a law school can give its graduates is one which promotes intellectual breadth, agility and curiosity; strong analytical and communication skills; and a (moral/ethical) sense of the role and purpose of lawyers in society’.
 Currently, Australian Law Schools are unable to provide such preparation for their students due to extreme funding shortages.
3.3.2 Law Libraries
One particular area of concern under the current funding arrangements is demand on Law libraries. Law students do not need labs, chemicals or other expensive equipment. However, they do depend heavily on their law library and require access to the most up to date legal information and databases throughout their law degree. Law libraries have taken on a particular importance with the move towards more active learning (self-directed and problem-based learning) over the past two decades. It should be noted that during the same period, however, there has been rapid expansion in Law student numbers without a corresponding growth in library collections. CALD has said that that ‘library collections are more central and vital to legal academic and professional activities than is the case in virtually any other discipline’, and noted that ‘legal education will stagnate while law libraries continue to be under funded.
 
Legal text books, legal periodicals and legislation are among the most expensive publications purchased by university libraries. The cost of maintaining a Law library is increasing due to more and more rapid changes in common law and statute, which has lead to a move away from bound volumes to loose-leaf format. Globalisation means that well trained Law graduates need to be aware of the law of other jurisdictions as well as of Australia. Many Law libraries, however, particularly in smaller universities with less well-established collections, simply cannot afford subscriptions to expensive foreign journals and monographs. This is creating a culture where Law libraries do without certain resources that were once regarded as critical in order to gain access to other, particularly electronic, resources.
 Further, honours students and students undertaking significant research projects at all Australian Law Schools are increasing finding that their Law library simply does not have a sufficient breadth of coverage to enable them to complete their research.
In short, the current level of funding provided by universities to Law libraries is not sufficient to maintain a minimum standard for legal education.

3.3.3 New Technology
This funding shortage is further emphasised by the need to incorporate legal information technology resources, and the fact that the pricing of such resources at commercial rates by the major legal publishers puts on-line resources out of the reach of law school budgets. Indeed, the perception that on-line education is cheap is false, for while initial overheads may be low, there is a real cost in staff time, down time, communication costs, and provision of physical facilities for their use.
 Most legal employers expect students to have a certain level of technical competency when they graduate from Law School, yet students at many Australian Law Schools have extremely limited access to, or training using, the latest legal research and presentation technology due to funding shortages. 
3.4 New Commonwealth Grant Scheme

Under the new Commonwealth Grant Scheme (CGS), the Government had the chance to right some historical wrongs, and supply Australian Law Schools with the funding required provide quality law degrees at an internationally competitive standard. Instead, the Government has taken the opportunity to further undermine the Australian legal education sector. As indicated in Table 8 above, Law will be the only discipline in Cluster 1 of the CGS. 

Even though the per-student cost of teaching Law was grossly underestimated in the initial calculation of the RFM, Law was at least classed alongside Commerce, Economics, and Humanities in the lowest weighted cluster. Under the proposed changes, universities will receive $1509 per law student, $2481 for Commerce or Economics student, and $4180 for a Humanities student. The following quote was taken from the 1987 Pearce Report, but is equally applicable to this current situation:
There has to be a realisation that the treatment of law as a cheap educational activity cannot be allowed to continue. The practice of law is becoming increasingly sophisticated and the training of lawyers must reflect this. The students undertaking law are among the very best in the country. They expect, and are entitled, to receive an education that recognises this ability.

This sentiment is echoed by CALD in their 1994 Report into the Cost of Legal Education:

It is ironic, and a cause for concern, that the best graduates in the tertiary sector are being attracted to law and upon graduation are being placed in the widest range of work areas ever seen, and yet the universities are generally seeking to educate them for the lowest levels of funding of any university discipline.

Law Schools simply cannot provide an effective teaching environment for some of Australia’s best students if they are only being funded $1509 per student per annum, regardless of whether they can then also attract an enormous number of full-fee paying students and a sufficient number of students willing to pay an extra 30% on top of the prescribed HECS level. There is an extensive discussion above about the deleterious consequences resulting from under funding in Australian Law Schools over the past decade and a half. The only assumption that can be made is that conditions in the vast majority of these Schools will get worse if the proposed CGS Cluster arrangement is passed through in its current form.
3.4.1 What should a good legal education cost?
There is significant research in the 1994 CALD paper just mentioned as to the cost of good legal education, and this is summarised in a 2000 CALD paper titled “The Funding of Law Schools”. In the later paper, CALD began by highlighting the key features of legal education:

Law, whether practised by lawyers or by other with legal training, is a performance oriented university discipline, that is, it marries training in high order social theory with training in highly sophisticated social practice. Those who need people with this sort of training rely on the university to provide the base for life-long, internationally competitive legal competency. At the same time, this base has proved of interest and value not only to those who end up as lawyers but also to the many students drawn to law who end up in other careers.

CALD then identified two principal components of this base – learning how to understand a modern legal system, and learning how to understand law in action.
 The first component implicates particularly the law library, which is very expensive. The second is concerned with social ordering – specifically, how to recognise, resolve, and prevent disputes – which typically requires access to teacher-mentors, opportunities to do legal tasks, and resources for developing negotiation, documentation, and dispute management skills.
 CALD found analogy with disciplines traditionally more highly funded than law, such that it recommended that Law be placed, in the RFM system, between Cluster 3 (Visual and Performing Arts, Computing, Languages) and Cluster 4 (Engineering, Science and Surveying).

Under the proposed CGS model, this would see universities funded at either $7392 (Cluster 6 – Computing), $9091 (Cluster 7 – Languages, Performing Arts) or $12303 (Cluster 8 – Engineering) per law student. ALSA submits that there should be en extensive review of the relative costs of high quality teaching the relevant disciplines before any final decision is made on Cluster arrangement under the new CGS, but is adamant that the current proposal will be disastrous for the majority of Australia’s Law Schools. ALSA further submits, on the basis of the work done by CALD, that Law should be located within Cluster 7 of the proposed arrangements. The logic of the current system is to be questioned when law is funded at a level lower than disciplines that are less resource intensive, such as humanities (Cluster 3).
3.5 Differential HECS
The current funding situation in Australian Law Schools is particularly galling given, first, that Law attracts many of Australia’s top students, and second, that Law students pay the highest band of HECS (Band 3). As set out in Table 9 above, this latter factor in combination with the Law’s low per student Commonwealth contribution, means that Law students contribute a disproportionately high amount to the cost of their degree. Graph 4 shows what the percentage contributions will be in 2005 without deregulated HECS but with the new CGS modelling.
Graph 4: Student Contributions Towards the Cost of Their Degree (%)
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ALSA submits that there are two arguments undermining the placement of Law in Band 3 of HECS: (1) that public benefits accruing from legal education make it inequitable for law students to pay for such a high proportion of their degree; and (2) that graduate data undermines the assumption that a law graduates are able to repay higher HECS debts. 
3.5.1 Legal Education as a Public Good
It appears that one of the reasons for the Government’s continued disinterest in the funding crisis in Australian Law Schools is a perception that while law students and lawyers gain large private benefits from their university legal education, there are few community benefits. ALSA has outlined earlier in this submission the tangible and intangible economic, social and cultural benefits that will accrue to the community through increased public expenditure on higher education generally. ALSA further believes that there is an inherent public value in legal education, which can divided into four categories, as outlined below.

1. Legally educated people add value to the community. 
It has been suggested that a legal education develops the unique ability in individuals to engineer consensus around practicable social projects. Lawyers function at the interface between large scale political, social and economic planning on the one hand, and the development and implementation of workable strategy and policy on the other. Lawyers strive to achieve consensus around workable policy outcomes in a variety of contexts including government, commerce, and civil society. Law graduates need not be working in the legal industry in order to be capable of making such contributions, though the skills of advocacy, mediation, conciliation, and dispute resolution are largely unique to legally educated persons.
Associated with this is the aptitude of lawyers to function effectively and co-operatively in various forums and within a variety of organizations. Lawyers are frequently found in positions of responsibility within the non-legal sector. In such roles, legally educated persons can foster an understanding of and reinforce the value of rules and procedures, enhancing respect for the rule of law. Their legal knowledge therefore plays both a protective and a facilitative role.

2. Law schools add value to the community:

(a) Law libraries are often the only places where members of the community can access adequate information about their legal rights. Public libraries hold inadequate materials, and Supreme Court libraries restrict access, so that regional university libraries in particular are used extensively by members of the local community and the local and visiting profession (including judges and magistrates). Law libraries are very aware of the need to satisfy these demands as well as the immediate claims of teaching and research.
 
(b) Austlii, a legal database established and maintained by the University of New South Wales and the University of Technology, Sydney, is an extension of this service that Law libraries have traditionally provided. This database holds most Australian statute and case law, in addition to secondary legal materials, and is the only legal database freely available to the public via the Internet. This has been an invaluable service to the increasing number of people representing themselves in court, public interest advocates and small practitioners who cannot afford access to expensive private legal databases, practitioners and members of the public in isolated areas who cannot access law libraries, and other individuals and groups who need access to legal information. 
(c) Increasing volumes of legislation mean there are more and more areas of legal regulation in which no expertise exists amongst the practising legal profession, or in which expertise is developing very slowly. In periods of rapid technological change such as the present, law schools are particularly necessary repositories of expertise.
(d) Commercial pressures in professional practice mean that law schools are one of the few remaining resources available to the community articulating a vision of proper ethical behaviour amongst lawyers, educating new lawyers to behave ethically, and monitoring ethical behaviour amongst lawyers through research. Without adequate public funding, these activities cannot reach their full potential. 
Law libraries and Austlii are the primary public access points for legal texts. They are the practical expression of the fundamental tenet of the rule of law: that all those governed by the law have the right to know the law.
3. Increasingly, law schools provide legal services directly to the community. 
Due to cuts in legal aid funding, clinical programmes in law schools are increasingly providing legal services to the community. Government grants have been provided for this purpose to some law schools. Clinical programs have the additional benefit of encouraging a pro bono ethos amongst law students, an ethos which, if effectively fostered, will have community benefits throughout a student’s career in practice.
 Law schools are keen to offer and expand these programmes. Sixteen law schools have implemented clinical programs. In addition to law students, legal academics are increasingly called on to put their expertise to use in the community. This is partly because of university policies (e.g. promotion criteria emphasising community service) and partly because universities are often the only place in which expertise exists (e.g. where the bar has been decimated because of reductions to legal aid funding).

4. Lawyers protect the legal rights of the community
Large, private, commercial law firms are placing an increasing emphasis on pro bono work, for both junior lawyers and their more senior counterparts. This pro bono work, in addition to Legal Aid programs and community legal services, provide an important safeguard for the legal rights of individuals within society. Further, the vast majority of lawyers recognise their status and knowledge as a legal professional brings certain responsibilities within the community around them. Many raise legal knowledge within this sphere by giving informal legal advice to family, friends, or organisations with they are involved, donating their time and energy to the development of the profession, or assisting with legal competitions at universities. 
Many of the benefits derived by the community, as outlined above, are directly related to the proportion of Commonwealth funding received by Law Schools. For example, while sixteen Law Schools have pro bono programs, there are often limited places due to funding shortages, which has implications not only in present, but also for the future, in terms of instilling in participants the importance of providing pro bono legal work to those who can least afford it throughout their legal career. Similarly, the increasing strain placed upon legal academics by increasing student numbers and decreasing resources restricts their ability to contribute to the wider legal community. It has also reduced their contribution to legal scholarship and public policy debates, as additional teaching loads have been taken on at the expense of research Further, the ability of law libraries to function as a repository of information for the community is diminished by funding restrictions, which leads to fewer library staff capable of assisting visitors and shorter opening hours. 
3.5.2 Graduate Salaries
The principle justification for differential HECS is that those in higher Bands will, on average, earn a greater salary as a result of their degree, and thus pay back a higher debt. ALSA opposed the introduction of differential HECS in 1996, partly on the basis that graduates who earn higher salaries will return great amounts to the Tax Office across the length of their working life. ALSA now questions the placement of Law in Band 3 of HECS, when recent graduate salaries in Law are very similar to those of Economics, Engineering, and Mathematics graduates, who are in Band 2, and significantly less than the graduate salaries of Dentistry and Medicine graduates, who are the other student groups in Band 3.
On the basis of the figures set out in Table 10, ALSA submits that Law is more properly placed in Band 2 of HECS, given that at the time when HECS is being repaid, Law graduates are earning similar amounts to graduates from disciplines in Band 2.
Table 10: Recent Graduates’ Annual Salaries by Field of Study 

	Field of Study
	Salary p.a.
	HECS Band

	Dentistry
	51,899
	3

	Medicine
	46,679
	3

	Optometry
	46,451
	3

	Computer science
	45,372
	2

	Engineering
	42,259
	2

	Law
	40,908
	3

	Earth sciences
	40,336
	2

	Mathematics
	40,095
	2

	Economics 
	40,061
	2


3.6 Raising the HECS Repayment Threshold
ALSA welcomes the decision of the Commonwealth Government to raise the minimum repayment threshold from $24,365 to $30,000. ALSA submits, however, that this is still below the average graduate starting salary and that the threshold should be raised, in line with the proposal of the ALP, to $35,000.
4. Access to Legal Education

Submissions
· ALSA submits that equality of opportunity in legal education and training is essential if the legal profession is to reflect the social and cultural diversity of the Australian people and to serve its needs effectively.
· ALSA submits that the following Government proposals, especially when coupled with the upfront fees for practical legal training, promote an elite student profile to the detriment of students from disadvantaged socio-economics groups including rural students, indigenous students, and students from a non-English speaking background:

○ A potential 30% increase in HECS


○ An increase in full-fee paying places


○ A real interest component on the FEE-HELP loan

· ALSA welcomes the Commonwealth Learning Scholarships, but submits that the following factors mean that the scholarships are unlikely to improve access to improve access to higher education by students from disadvantaged social-economic groups or offset the implications for access to higher education of raising fees:

○ Number of scholarships available


○ Quantum of money offered


○ Time restrictions


○ Interaction with the Youth Allowance system

· ALSA submits that the proposed changes will have a particularly detrimental impact for female law students.
4.1 Under-Represented and Disadvantaged Groups in Legal Education
A broad professional profile is imperative if all sectors of the community re to have access to quality legal advice. As Justice Michael Kirby has pointed out:

If the cast of the legal drama is confined to a relatively small group of self-selecting and repeatedly renewed candidates, the result will be that a professional group with a remarkable influence on the way in which our country is governed will not only be unelected, it will come from a rather unrepresentative section of the community…If this dominant and highly influential employment group – lawyers – were to remain a mere reflection of an elite section of society, that would not only be bad for the legal profession, it would not be very good for the laws devised, applied and elaborated by them for the rest of the community.

University law schools are not representative of the Australian population: they differ on the basis of socio-economic class, ethnic composition and education advantage. Empirical research supports such a conclusion suggesting that a typical first year student,

· has a father who was in fully employed in paid work (73%),
· has a mother who is almost as likely to be fully employed in paid work (53%),
· has a father whose annual income fell in the highest income bracket (47%) and not the lowest (13%),
· has a father of European descent (73% of students),
· has a mother of European descent (63% of students). 

A series of demographic studies conducted at ten-year intervals revealed that the high socio-economic status of law students has not changed. Over the same period, metropolitan and older law schools have in fact been absorbing a smaller proportion of students from lower socio-economic backgrounds than previously.

In recent years, no money has been forthcoming to law schools to implement the essential pre-law bridging courses required to encourage students from disadvantaged backgrounds to enter tertiary study.
 The one exception to this is pre-law courses for indigenous people, but many of these have become shorter or merged with such courses at other law schools in the last ten years, as has been the case at Griffith University, Queensland University of Technology, Monash University and the University of New England.

Law schools lack the resources or the funding to employ specialist staff to encourage and support students from disadvantaged backgrounds during their degree.
 Anecdotal evidence further suggests that retention rates would be increased by the provision of law electives of relevance to indigenous students, such as customary indigenous law, which many law schools are unable to offer due to lack of funds.

The provision of additional resources in the form of support staff, contact hours with lecturers, facilities (common rooms and meeting places) all add to the ability of students irrespective of their background to become engaged and be encouraged to remain at university.

4.2 Structural impediments to equity

The barriers which inhibit students from low socio-economic (SES) backgrounds, including rural students, indigenous students and students from a non-English speaking background from gaining access to and becoming admitted to practice can be categorised as cost related. The first barrier is the burden of differential HECS; second is the impact of full upfront fees for practical legal training (a prerequisite to admission as a lawyer) in most states and territories; third, is the inadequate support given to students to cover living expenses whilst at university. 

The Department for Education, Science, and Training (DEST) accepts that students from low SES backgrounds are particularly under-represented in HECS Band 3 fields including law, with a mere 12.3% of commencing students in band 3 coming from low SES backgrounds in 1998.
 It is critical for the profession that students enter law who fall within this category to ensure that the profession is diverse and representative of  the Australian community, and to thus ensure that people from low SES backgrounds have better access in the future to legal services. The legal profession is attempting to encourage these students through its own schemes, such as mentoring programs for high school students,
 and mentoring programs for indigenous students.
 These programs are not national and require government cooperation with the profession in order to facilitate their national extension, including the provision of resources and incentives to law schools to encourage them to devote their staff time and resources to such initiatives.
In some recent research conducted by the Department for Education, Science and Training into the impact of differential HECS on students from a low SES background confirmed the structural impediment to such background entering HECS Band 3 disciplines:
Finally, we observe whether the introduction of differential HECS has had an impact on subject choice among persons from a low SES background by examining the pattern of commencing students in HECS Band 3 courses, the most expensive courses. There has been an appreciable fall, 22 per cent, in the share of HECS Band 3 students among commencing students (non-overseas undergraduates aged under 24 years-old) between 2001 and 1996. This appears to have affected males more than females. Figure 11 shows that the share of male students in HECS Band 3 from a low SES background has fallen by 15 per cent between 1996 and 2001. Over the same period, there has been relatively little change among females. This is in response to charges for HECS Band 3 increasing by 122 per cent in real terms in 1997. Thus, patterns of commencing students are consistent with the 1996 HECS changes having had some impact on subject choice among males from a low SES background. It is important to keep the orders of magnitude involved here in perspective. While the number of males from a low SES background in HECS Band 3 courses declined appreciably by 38 per cent, this amounts to a fall of around 300 to 200 students. This is a relatively small number of students by way of domestic students in higher education in 2001.

This lends support to ALSA’s contention, in previous Submission on higher education issues, that while individuals from low SES backgrounds are willing to commit to high levels of personal debt in the form of a mortgage, that this is distinguishable from debt incurred for educational services. A house is a tangible object – not a three or five year degree where the benefit is not immediately apparent and the debt exceptionally large in comparison to those studying science, for instance. Thus, while willing to commit to a mortgage, they had an aversion to committing to higher education debts, with fewer of these students being able to take advantage of the up front discount.
4.3 Practical Legal Training
This situation in relation to students from low SES backgrounds is further exacerbated by the fact that their road to admission as a legal practitioner is further blocked by the categorisation of Practical Legal Training (PLT) courses as graduate and therefore not liable for HECS.

While some institutions offer a combined LLB and PLT course, thus creating an opportunity for students to incur a HECS liability for this cost,
 students who do not attend theses universities are subject to fees of up to $9,000 post-university to be admitted to practice.

ALSA submits that practical legal training, as a requirement to practice should be categorised as undergraduate legal education and therefore be subject liable for HECS.
Currently four Law Schools offer integrated programs that allow students to access HECS for the cost of PLT. Students at the other 25 Law Schools are at a clear disadvantage since they are required to pay up front fees for a service that other students can defer through HECS. ALSA hoped that this inequity would be addressed through the introduction of the Postgraduate Education Loan Scheme (PELS).
The decision to limit the PELS to Universities only has resulted in two significant PLT providers, the College of Law in NSW and Leo Cussens Institute in Victoria, being unable to offer students PELS as a payment option.
The College of Law is not only one of the premier providers of PLT nationally; accounting for approximately 45% of the marketplace, it is also the major provider of PLT within NSW.
 It is a not-for-profit subsidiary of the Law Society of NSW, which is a statutory corporation. The College offers courses of academic rigour with significant external accreditation.
The decision to limit the application of PELS has caused significant hardship and created a clear inequity between students, particularly in NSW. The decision to limit PELS to universities in this instance cannot be justified on the basis of profit making motives or market share. The College of Law is a clear example of the legal profession ensuring that the burden of training future lawyers is shouldered internally without recourse to the public purse.
ALSA therefore submits that PELS should be extended to include PLT providers such as the College of Law, where those institutions can demonstrate appropriate accreditation by vocational training agencies, as well as regulated responsibilities through legal professional associations in the areas of financial audit and public reporting.
4.4 Participation in comparable nations

Studies in comparable nations have revealed the need for adequate support of students from disadvantaged groups throughout their legal education. Recently in the UK, the Lord Chancellor’s Legal Services Consultative Panel concluded that contraction in the per capita funding of higher and professional legal education “particularly affects the learning experiences of students from disadvantaged educational background”.
 As such, this report recommended that funds be provided to enable law schools to make greater use of access schemes and alternative entry routes in order to make the social, ethnic and age distribution of law students more representative of society at large. It also recommended that provisions should be made to provide financial support to students undertaking the post-university professional training part of their studies.

ALSA submits that these recommendations also bear application in Australia. There is a need to increase the funding for access programs, specifically targeted for professional qualifications, where the greatest disparity in terms of equality of representation occurs. There is significant scope within current policy settings to remedy the economic disincentives resulting from law being placed in band 3 of differential HECS, particularly via the extension of PELS to on university PLT providers and the provision of specific funding for pre-law courses for those from disadvantaged backgrounds.

4.5 Government’s Proposed Changes
4.5.1 Fee Deregulation, Increased Full-Fee Places, Real Interest Loans
The Government’s proposed higher education reform package will be detrimental to students from low socio-economic backgrounds. In particular, the partial deregulation of HECS has the capacity to price law out of the marketplace of most Australian families. This change will result in the creation of an enormous personal debt, with the cost of a standard double degree rising to over $40,000. This level of a debt places an enormous burden on graduates for many years into their working life. As such, the partial deregulation, in combination with increased full-fee places and real interest rates on FEE-HELP loans, further biases the profile of the legal profession in favour of high socio-economic groups.
ASLA is opposed the changes on that basis. ALSA welcomes the specific equity initiatives in the Government’s higher education package but questions whether they will compensate for the significant barriers to accessing education that are being introduced by this package in the form of increased fees. In particular, they are unlikely to address the inadequacies in access to legal education that have been outlined in this submission.

4.5.2 The Commonwealth Education Costs Scholarships (CECS)
The Commonwealth Education Costs Scholarships (CECS) will give full-time undergraduate students $2,000 per year for up to four years. They will be targeted at students from low income families and Indigenous backgrounds (though DEST is yet to release details of eligibility criteria). There are a number of reasons why this scholarship is unlikely to significantly improve access to legal education by disadvantaged groups:

1. The number of scholarships is inadequate: 2,500 CECS scholarships will be offered in 2004 rising to 5,075 in 2007. Currently there are 26,000 full time undergraduate students from low income backgrounds and 2,500 full time Indigenous students commencing university each year.
 Thus even when 5,075 scholarships are being offered, it is estimated that these scholarships can assist only one out of every six students from low-income families enrolled in university.
. This is unlikely to compensate for the significant barrier in the form of higher fees will affect all students from disadvantaged backgrounds.

2. The size of the scholarships is inadequate: CECS scholarships amount to $38 per week. This amount is obviously not great enough to support students, and will not even be a significant source of support for students living in capital cities where many of the best law schools are located. In Sydney rental prices around UNSW and the University of Sydney are often around $150. Students also need to be able to cover the cost of food, bills, clothing and other necessities. Moreover, students need between $200-600 per semester to cover the cost of text books, a cost that is particularly high for law studies. The inadequacies of these scholarships may lead to a situation where students from low income backgrounds cannot afford to go to Australia’s leading law schools, ever if they gain entry on the basis of merit, because the living costs will be too high. This further perpetuates inequality within our education system.
3. The way the scholarship affects Centrelink payments reduces their potential benefit: Centrelink will count the CECS as ‘income’ (even though it is a scholarship not subject to taxation) which reduces the payments for students receiving both Youth Allowance, Austudy or Abstudy, and a CECS in a number of ways. First, once students earn any additional ‘income’ they are required to pay tax on the entirety of their Youth Allowance and rent assistance payment. This amounts to around $12 per week, or $615 per year – so in effect students will only receive $26 per week or $1385 per year of their CECS. Second, students are only allowed to earn an additional $118 per week above their Centrelink payment, before that payment is reduced by up to $0.70 for each extra dollar they earn (depending on how much more than $118 per week the student earns). Because the CECS will be included in this $118 weekly limit, students will only be able to earn $80 a week in additional income before their Centrelink payment is reduced. The Group of Eight universities suggest that a student on a Commonwealth Accommodation Scholarship who earns $150 per week from other sources will lose $3550 in Youth Allowance.
 
The Government is yet to determine the exact eligibility criteria for the CECS scholarships. However, the most likely outcome will be that the tests applied by DEST to family background will be similar if not identical to those applied by Centrelink. Consequently, the majority of scholarship recipients are likely to also receive Centrelink payments, and thus will be affected in the way outlined above.
In addition, the decision by the Government to abolish the Student Financial Supplement loans system as of 1 January 2004 (subject to the passage of legislative changes), will further reduce the ability of students from disadvantaged backgrounds to access education. These loans enabled students to access additional income during short term emergencies, and were paid back to Centrelink in full once students were back on their feet. Such provisions are very important for insuring that students from disadvantaged backgrounds do not drop out of university before completing their degree.
4. The restriction of CECS scholarships to 4 years will discourage disadvantaged students from undertaking longer degrees, such as law, and pursuing additional academic study through honours: In Australia all law students need to either undertake their LLB with another degree or have completed a degree before commencing graduate law. This means that all Australian law students spend at least five years (undergraduate) or six years (graduate) at university. Moreover, if students opt to do research honours in either their law programme, or their other degree programme, they will add an additional year to their studies. 
Unfortunately, the CECS scholarship is restricted to four years, leaving disadvantaged law students without this assistance for one to three years of their degree. This may mean some disadvantaged students will not be able to complete their law degree (especially if they also use up their five years of learning entitlements and have to pay full-fees for a period at the end of their law degree, a possibility for students transferring into law or taking up graduate law). It will also discourage disadvantaged students from taking up longer degrees, such an law. Moreover, it is likely to discourage disadvantaged students from undertaking an additional research honours year. Given that research honours is an essential prerequisite to further academic study and academia, this is likely to further reduce the number of disadvantaged students who are able to pursue this career. This has serious implications for the future of academia, and legal academia in particular.
5. The $2000 CECS scholarship will not compensate law students from disadvantaged groups for the additional cost of HECS fees: If universities decide to increase HECS fees law students will may have to pay an additional 30%, or $2200 per year, in HECS fees. Although HECS can be deferred, many students from disadvantaged backgrounds may decide that a law degree is simply too expensive, even if they do receive a CECS scholarship.

4.5.3. The Commonwealth Accommodation Scholarships (CAS)

The Commonwealth Accommodation Scholarships (CAS) will give full-time undergraduate students $4000 per year for up to four years. They will be targeted at students from rural and regional areas, and aim to assist students with accommodation expenses incurred when moving away from home to undertake higher education. ALSA applauds the Government’s recognition that students from rural and regional areas, and their families, face significantly greater costs in accessing education, particularly in terms of the costs associated with living out of home. However, a number of the problems with the CECS scholarship outlined above are also present in the proposed CAS scholarship:

1. The number of scholarships is inadequate: 1,500 CAS scholarships will be offered in 2004, rising to 2030 by 2007. Currently there are 10 000 students from rural and regional Australia enrolled in higher education. The Government acknowledges that many of these students are also from low income or Indigenous backgrounds.
 At current numbers only around 20% of students from rural and regional Australia will be able to access a CAS scholarship. Consequently, it is questionable whether this scholarship will facilitate an increase in the numbers of students from rural and regional Australia undertaking higher education. This is of concern given the under-representation of these students within universities
, and difficulty in filling professional positions in rural and regional Australia.
2. The size of the scholarships is inadequate: CAS scholarships amount to $76 per week. Although this amount would be a significant contribution to the living costs of students studying in regional universities, it is insufficient to support students studying in universities located in capital cities. Given that most of the best law schools are located in capital cities, this will be a major disincentive for students from rural and regional areas studying law at these universities. In major centres like Sydney and Melbourne, the CAS is only likely to cover half the cost of renting privately. Moreover, it will not significantly contribute to the cost of residential collages (which often cost up to twice private rent). For many students from rural and regional areas, living in a residential collage at the beginning of their degree is essential in providing them with a supportive community that will enable a successful transistion to university. Consequently, the accessibility of residential collages has a significant influence on the retention rates of students from rural and regional areas. 
3. The way the scholarship affects Centrelink payments reduces their potential benefit: the CAS will have a similar impact on Centrelink payments to students as the CECS (see above). Because Centrelink will count the CAS as ‘income’ students receiving a Centrelink payment and the CAS will have to pay tax on their Centrelink payment, meaning they effectively lose $615 per year of their $4000 CAS. Students will only be able to earn an additional $42 in income, before their Centrelink payment is reduced.
4. The restriction of CAS scholarships to 4 years will discourage students from rural and regional areas undertaking longer degrees, such as law, and pursuing additional academic study through honours: Because students from rural and regional Australia face greater costs in staying at university, the restriction of CAS to 4 years is likely to significantly reduce the likelihood that such students will choose to undertake long degrees such as law. It is also likely to significantly reduce the completion rate of law degrees for students from rural and regional Australia. Given the need to qualified legal practitioners in rural and regional areas, and the valuable role that people with legal training play in these communities, this should be of concern.
5. Law students receiving CAS are still likely to have to pay higher fees at universities which decide to increase their HECS fees by up to 30%. The willingness of such students to take on large debts, especially when many families in rural and regional Australia already live with large debts which have exacerbated by the drought, is likely to be less than for students from metropolitan areas. This is especially the case if these students intend to return to rural and regional Australia, where their earning potential is likely to be significantly below that of law graduates who work in large law firms in capital cities.

4.5.4 Conclusion
For all the reasons outlined above, ALSA has significant reservations about the capacity of the scholarships programme outlined in this package to redress the iniquitous affect of increasing student fees – both through allowing universities to add a 30% loading to HECS fees and to increase full-fee paying places. Australia is in danger of introducing the high fees seen in countries like the United States, without having the infrastructure in terms of adequate scholarship programmes to cope with the impact of those higher fees. For this reason, there remains serious concerns about the impact of this package on students from low-income, indigenous and rural and regional Australia.

4.6 Female Students
The other equity concern raised by the increase in student fees for higher education, is the differential ability of law graduates to service larger student debts. Of particular concern is the the impact these changes will have on women graduating from law. ALSA submits that women will be in a significantly worse position to pay back debts incurred through the HECS-HELP and FEE-HELP systems, because of the ongoing under-representation of women in the high earning areas of legal practice. 

Women now comprise more than half of all law graduates.
 Yet women continue to be under-represented in most of the high-earning legal sectors. A 1991 study showed that only 10% of female legal professionals earned over $70,000 in contrast to 41% of their male counterparts.
 Over a decade later, it seems that the situation has not substantially changed. Despite the fact that women have comprised 30-50% of graduating law students for over 20 years, women financially benefit less than their male counterparts from their legal education.
 

There are a number of factors behind the lower earning potential of female law graduates. First, women tend to be over-represented in the areas of legal practice that do not attract high salaries. In 1995 women comprised 60% of lawyers in the community sector, whilst only 23% of lawyers in private law firms and 38% of lawyers in the corporate sector were women.
 Second, even if women do practice in private practice or large firms, they tend to be clustered in the lower level positions. Women are under-represented at the level of senior partnerships in law firms.
 In New South Wales, only 12% of barristers are female and of the 308 members of the senior bar, only seven are women.
 Consequently, the numbers of women in the senior judiciary are very low. Third, women face discrimination within the legal profession that restricts their professional opportunities. One aspect of this is insufficient provision for women in terms of maternity leave and ongoing support for childcare responsibilities. The inflexibility of work practices in large commercial firms is probably the reason why more women choose to work in the community or government sectors.

This position within the legal profession – and the reductions in income resulting from it – means that women graduating from law are in a substantially worse position to service large HECS or full-fee debts. Indeed, the Government recognises that reduced earning capacity is a problem for women across the board: in the Backing Australia’s Future report it is stated that university graduates will earn an extra $600,000 if they are men, but only an extra $400,000 if they are women.
 Moreover, the fact that HECS debts are linked to inflation and full-fee debts attract an interest rate of 3.5% plus CPI means that graduates who cannot pay back their student debts quickly end up having to pay back a significantly increased amount. 
This seriously disadvantages people who need to take time out of the workforce, especially if that time is unpaid. Given that women will graduate from law at the age of 23 at the earliest – and often later – they are likely to take time out from the workforce within a decade of graduation in order to have and care for children. During this time women will not be earning an income, or will be earning a reduced income, reducing their capacity to service large student debts. Furthermore the changes to life-long learning under the proposed reforms may make it more difficult for women to re-skill after having children and thus will reduce their capacity to re-enter the workforce at higher levels. For all of these reasons, ALSA would urge the committee to consider the differential impact that these changes will have of female law graduates.
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