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SUMMARY

“The study of the law should never lose sight of the social problems that law exists to deal with…”
– Dean's letter to new students, 
Foundation Dean of UNSW Law School, Hal Wootten, 1971

In this submission, students from the University of New South Wales (UNSW) law students address the likely impact of the proposed higher education reforms upon legal education and upon the legal profession and the community as a whole. 

This impact will be discussed in terms of two broad areas: effects upon the quality of teaching, research and community programs which currently compose the law school, and consequences for equity and diversity.
1. Quality

We outline how our teaching model, research activities and community programs are pre-eminent in Australia, and recognised internationally. It is argued that each of these would be irrevocably damaged by the implementation of the proposed reforms, with undesirable outcomes for students, the community, our university, and the higher education sector in its entirety. 

2. Equity and Diversity

These two properties are of enormous importance to the wellbeing and success of any educational institution. This section demonstrates that both would be adversely affected should the proposals be put into practice. It is also suggested that this will have far-reaching effects for the community, legal profession, and for Australian society in broader terms.
Should the proposed changes be implemented, the current standards of education at UNSW and other law schools around the country will be severely effected. 

The law students of UNSW have no political affiliation and are making this submission because we believe that the proposed reforms will have a serious and detrimental impact on our own education and future choices, and upon the future of our law school and university on many levels. We implore the committee to consider the effects of the proposed changes on all students and universities, and hope the committee will recognise the ramifications of such reforms for future generations. 

INTRODUCTION

This submission has been prepared by the students of the University of New South Wales (UNSW) Law School in response to the changes to the university sector outlined in the May 2003 Budget and in the Backing Australia’s Future report. 

We have prepared this submission because we are concerned about the impact that these changes will have on the quality of legal education in Australia, the future of the legal profession and on the accessibility of the legal system to the community. 

For over 30 years, the UNSW Law School has been an Australian leader in the legal education field, developing a ‘best practice’ system of legal education and integrating the law with its social context. We believe that the UNSW Law School provides a model for legal education in terms of its outcomes for students, the academic community and society as a whole. However, this model is only possible and sustainable with adequate public funding. Unfortunately the proposed package does not provide Australian law schools with such funding, and will have a detrimental effect on current practices.
We believe that Parliament needs to be further informed about all that will be lost if the proposed changes are implemented. A legal institution will be stripped of the qualities that lend it value and allow it to participate in the community, and the potential for other law schools to emulate this model will also be quashed. 

The UNSW model is distinguished by both its ethos, excellence and teaching methods. Its founding aims included developing close ties with other bodies in the legal system and the community, and producing students who would be imbued with a strong understanding of the law in its social context. Its research and academic excellence has facilitated the involvement of countless students, graduates and members of staff as key players in policy debates and in working with social issues. The numerous social justice centres and community programs which are integral to its work have a real bearing on the lives of those in the community affected by the law. Finally, its Socratic method of teaching – comprising small group discussion in all subjects – has produced graduates with a real appreciation for the law as a living and powerful entity. 
As current students, we are uniquely positioned to appreciate the context in which the proposed reforms will operate. Our experiences of current practices – and awareness of their historical background – have made us acutely aware of the potential impact of the proposed changes. 
This submission will focus on section 2 of the Terms of Reference of this Inquiry: the effect of these proposals upon quality, equity and diversity in teaching and research at universities. In discussing quality, we detail teaching methods, research structures and community programs at the UNSW Law School, and consider their future in terms of the potential impact of the Nelson Reforms. The equity and diversity section explores the financial impact of the proposals upon students and special interest groups, as well as the implications for the legal services industry. 

Quality

1
Teaching

1.1
Teaching at UNSW

Since its inception in 1971, UNSW Law School has built a national reputation as a leader in quality legal education.
 As such, it has been the model for many other Australian law schools — a model of “what is possible in legal education.”
 Its influence on the standard and direction of legal education in Australia has thus been significant.

1.2
UNSW Law School’s Philosophy of Legal Education

The excellence achieved at UNSW Law School reflects its foundational philosophy and commitment to teaching.
 Central to this philosophy is a commitment to understanding law in its social context: to broadening understanding of, and access to, the law within the community and to making the law more responsive to the needs of that community. 

This philosophy underpins a model of legal education that is based on critical analysis and discussion of the law. Traditionally, legal education consisted of lectures that presented the law as a discrete body of rules - the emphasis was on how these rules interacted with one another. In contrast, law is taught at UNSW in small seminar classes, which through the analysis of case law and legal scholarship encourage students to develop a sophisticated understanding of how the law is both a product of its social and economic context, as well as a force that powerfully shapes that context. This approach to legal education gives students

· An understanding of how the development of the law reflects changing social and economic conditions within our society and embodies many of the prevailing values and ideas of that society,

· An awareness of how the law and the legal system has a differential impact upon diverse groups within society, especially how the law and the legal system has contributed to the discrimination experienced by groups such as Indigenous people, women, migrants and asylum seekers, and 

· An appreciation for how both the law and the legal system is and can be used to positively change the position of individuals and groups within the community and to promote social justice within Australian society.

Essentially, this model of legal education presents the law as something that is made by people and can be changed by people — an invaluable perspective on an area that for too long was taught as though it was a neutral and immutable body of rules. 

1.3
The Approach to Studying the Law

The UNSW Law Degree is comprised of two major components:

i. The core law subjects required for admission to legal practice: tort law, contract law, criminal law, property and equity law, administrative law, public and constitutional law, corporations law, litigation, legal research, legal theory and legal ethics. 

ii. An extensive range of electives, which enable students to study diverse areas of the law. This diversity reflects UNSW Law School’s commitment to social justice, international law, comparative law (especially within the Asia-Pacific region), human rights, historical and theoretical legal scholarship and commercial and financial law. Included in the law schools program is the Beijing Winter School and European Summer School taught in Potsdam – both offer legal education in foreign and comparative legal systems. 

Appendix A provides a list of undergraduate elective legal subjects taught at UNSW Law School.

The approach to all subjects is to combine analysis of statute and case law with discussion of theoretical and policy perspectives upon that law. This contrasts with the traditional approach to law, which divided the study of ‘black letter law’ and the study of the philosophical foundations and social context of law.

1.4
Clinical Legal Training and Advocacy

UNSW led in the development of clinical legal training, which involves students observing and participating in legal practice. The aim of this training is to allow students to appreciate how law functions ‘in the real world’ and apply their legal training to legal situations. Originally, students were placed at Redfern Legal Centre, which was established in 1977 by a group of UNSW Law School staff and students. In 1981, UNSW Law School established Kingsford Legal Centre, which is a clinical teaching facility that also operates as a community legal centre. Thus, KLC combines the Law School’s commitment to contextual legal education and to expanding access to the legal system. At KLC, students work closely with a solicitor and have the opportunity to interact with clients, prepare legal briefs and contribute to the policy work of the centre, which focuses on discrimination and employment law. Practitioners at the centre also teach, particularly within the legal ethic program.

The Law School also includes mooting as a component of the assessment in many courses. Mooting involves researching and advocating a client’s position in a legal problem involving particularly contentious points of law. It thus encourages students to critically analyse the law as it currently is and imagine how the law could be.


1.5
The Use of Information Technology in Legal Education

UNSW has always been at the forefront of the information technology revolution. The Law School’s involvement in the development and continued maintenance of the Australian Legal Information Institute (AustLII) is an invaluable contribution to making access to legal information more equitable. AustLII is an online database of legal information including legislation, case-law and other materials from all jurisdictions in Australia. AustLII ensures that students and practitioners from rural and regional areas and from economically disadvantaged backgrounds can continue to have access to legal information in a world where legal research is increasingly electronic and increasingly international. The value of AustLII is highlighted by the costliness of obtaining a license for other online legal databases such as Lexis Legal, Westlaw and Butterworths Online. The success of AustLII is evident from the fact that it receives more than 300,000 hits a day – and from the fact that the AustLII model has been emulated in the UK and Ireland in the shape of BAILII (which is actually run by AustLII) and that the Canadian Legal Institute’s CANLII uses AustLII’s search engine.

Most recently, the faculty has introduced WebCT – both an online facilitator for live teaching, as well as a medium for distance learning. WebCT is particularly important for two groups of students: those with English difficulties who may not be able to fully digest the information in a classroom; and those who come from the outskirts of the city who cannot always easily attend university for classes or to discuss issues with teachers. 

The response of the Law School to the changing information technology environment clearly demonstrates the social justice focus of the School – particularly in relation to improving the access of socially disadvantaged groups to legal information. 

1.6
The Library and the Law Journal

A Law School cannot exist without a library. Libraries provide academics, students and members of the public with the resources necessary to engage in the legal research which is part of learning, understanding and evaluating the law. The Pearce Committee reported that the library had the “largest law school library collection by volume”. More importantly, the Committee reported that the library was “an important resource in the regional and national system”. This emphasises the fact that the law library is an essential public asset in ensuring equitable access to high quality legal information.

The UNSW Law Journal has played an important role in fostering debate on key legal issues since its creation in 1976. Its prestige is highlighted by the fact that it is the third-most-cited journal in Australia after the Australian Law Journal and the Public Law Review. As a student-run publication, the journal provides an opportunity for high-achieving students to engage in first-class academic review. In doing so, it ensures that these students leave university with a firm understanding of the social debate surrounding many legal issues. More importantly, the journal significantly contributes to contemporary legal debate. Most recently, its thematic editions have included groundbreaking discussions on the Dawson Report (2003); corporate governance (2002); refugees (2000); the Constitutional Convention (1998) and Competition Policy (1994).

1.7
Conclusion

The ‘best practice’ model of legal education developed at UNSW Law School cannot be sustained without adequate public funding. The $1509 of annual public funding for each law student contained in this package represents only a fraction of the approximately $8000 it costs to educate future legal practitioners in this way. There is a myth that law is cheap to teach—a myth based on an outdated and inadequate lecture based model of legal education. Quality legal education involves interactive small group teaching, clinical legal training, the use of technology and a well-resourced law library, all of which require more funding that the current package allows for. Only with quality legal education will quality legal practitioners be produced—this package endangers the existence of both.

2
Research

2.1
Research at UNSW

Research is currently an integral part of the work of the UNSW Law Faculty, and is currently undertaken by academic staff members, Masters students and PhD candidates, and by the numerous community law centres which operate under the auspices of the Law School. Many of our academics are pre-eminent in their field, and we are known internationally as a top research school. 

However, this activity is under constant threat due to funding shortages – a situation which is in no way remedied by the proposed reforms. 

2.2
The Link Between Funding and Research Excellence

The Howard Government has significantly reduced public funding for higher education over the last eight years, and the funding which is received is fixed. In effect, any increases in government funding are therefore automatically eroded by inflation. Because the cost of staff tends to rise at about 5% per year (a rate higher than inflation) the actual funding needs of universities are greater again. In other words, even the proposed increases in funding will not keep pace with the costs of recruiting and retaining the best possible academic staff. This has long been a problem for universities: at UNSW it has also been exacerbated by the relative international paucity of salaries, due to the Australian exchange rate, together with the location of the university. The fact that UNSW staff given a housing subsidy reflects the high cost of living in Sydney.
2.3
Three Key Consequences for Research Quality

The first great danger is that, in the face of ever-diminishing funding, staff will take on increased teaching loads in order to assist the law school to cut costs. This claim is based on historical precedent – in 1998, staff voted to increase their teaching loads by 25% in order to save the Kingsford Legal Centre.
 Further teaching demands can only diminish the ability of our top academics to engage actively in research at the highest levels – and will also discourage newer academics from entering new and challenging fields. 

The second key issue is the difficulty faced by all Australian universities in attempting to recruit and retain top academics. This is especially crucial in the field of law, considering the typically high salaries offered in the private sector and the excellent opportunities which are available overseas. Salaries are already inadequate, and the proposed reforms will only compound the problem – especially as workloads may also increase. 

Finally, the UNSW Law School also supports a number of community outreach programs and specialist law centres, as outlined below. These have come under considerable pressure during their relatively short histories, and several have faced dissolution on more than one occasion. Their contribution to research and development – in providing resources to other researchers and in commissioning and conducting research in their fields – is substantial. However, under the proposed reforms, their future is uncertain at best.

2.4
Conclusion

On the whole, proposed reforms will diminish the research capacity of the UNSW Law School. It has the potential to lead to increased teaching workloads for our already overloaded staff, compounds the difficulties associated with recruiting and retaining top legal academics, and poses a serious threat to the community centres which are an integral part of our research environment. 

3
Community Programs

3.1
Community Outreach Programs and Social Justice Initiatives

Community outreach programs and social justice initiatives are an integral aspect to the philosophy and reputation of UNSW Law School. The Schools Legal Education Group (SLEG), Prisoner Education Program and UNSW volunteer footprint at community legal centres provide a veritable legal lifeline to disadvantaged and information poor groups of society. Synchronously, the Criminal Appeals Project and Fems Rea engage in sophisticated and extensively researched debate in the higher echelons of decision-making, both judicial and legislative. Lastly, the plethora of educational competitions coordinated by the Law Society arm students with skills of rhetorical oratory, legal argumentation, intensive research, and sensitive legal listening which are absolutely essential to the practising lawyer of the future. 

3.1.1
SLEG: Schools Legal Education Group

SLEG aims to equip higher school students with knowledge of their basic legal rights and obligations vis-à-vis other members of the community. UNSW law students attend local schools and discuss the legal issues, which school students have either had to encounter or are likely to in the future. These issues span youth and the criminal law, police powers, employee and consumer rights as well as family law and domestic relations. This knowledge empowers these young people to negotiate the alienating complexities of a world increasingly divided between the information rich and the information poor. In addition, the experience for the law student, cast in the role of mentor, awakens them to the gravity of their responsibilities as future lawyers.  

3.1.2
Prisoner Education Program

UNSW has also been involved in the provision of tutoring to inmates of both Long Bay and Mulawa Correctional Centres. This program, spearheaded by our law school, although not restricted to law students, liaised with educational groups already positioned in these centres, to give inmates the most basic skills in literacy and arithmetic, which would be basic to their survival in the world to which they would one day return.  For the law student themselves, this experience is a rare window into the scene behind the ‘steel curtain’ of the criminal justice system.  It gives students an appreciation of the entire continuum of case management, not just the pre- and in- court processes.

3.1.3
Volunteering at Community Legal Centres 

UNSW Law School’s social justice philosophy has engendered an ethos of volunteering among our students at a myriad of legal centres, which include the Aboriginal Legal Services, the National Youth and Children’s Legal Centres and suburban legal centres in Kingsford, Redfern, the Inner City and Marrickville.  These volunteering opportunities often fortify the operations of centres whose existence is otherwise precarious. Conversely, students find themselves shouldering responsibilities, which develop their legal and emotional maturity and give them a comparative edge. 

3.1.4
Fems Rea

Fems Rea is a group which aims to analyse the impact of the law and women as well focus on women in the legal profession, more broadly. The group holds regular fora with distinguished female lawyers, circulates publications and stimulates discussion and solidarity on issues relating to women and the law. The group doubles as a ‘think tank’ which contributes to policy debates by drafting submissions to law reform commissions and other legal review committees. 

3.1.5
Criminal Appeals Project

The Criminal Appeals Project is a law-in-action semi-clinical course dedicated to teaching, service, and research in criminal justice. Its focus on the appellate processes of justice serves as a bridgehead between the student’s textbook knowledge and its ‘translation’ into practice. The student examines and analyses an actual trial transcript and appellate brief by the Public Defender’s Office and Legal Aid Commission with a view to developing persuasive arguments, which will sustain an appeal. 

3.1.6
Educational Competitions

The Law Society of UNSW sponsors a number of competitions ranging from written essays on very contemporary issues in the community to mooting, counselling and negotiation over ‘hypothetical’ scenarios. The importance and benefit of all these competitions, however, is very real. Law students hone their powers of persuasion, analysis and research in mooting, while negotiation, client counselling and witness examination competitions encourage the development of a conciliatory, sensitive and confident legal persona. 

3.2
Community Based Programs

The UNSW Law School has always taken an approach to teaching that is centred on providing a community based legal education. Other values that the Law School holds important are excellence in scholarship, and a practical emphasis on legal training. These values can be contrasted with a legal education that is closeted and based solely in theory. In order to achieve these aims the Law School has always had community based programs run by the faculty, and also programs run by the law students. 

As has been discussed in previous sections, the Nelson Reforms will have the effect of increasing the cost of a law degree to students. One consequence of these reforms is the negative impact that they will have on extra curricular programs run by the Law School. Many students face considerable financial challenges, and increasing the emphasis on wage-earning will leave students with little free time to pursue non-compulsory university projects. Furthermore, the large debts which will be accrued will affect the decisions students make about the future. Under the reforms students will have little incentive to pursue future careers which are not highly paid. 

As a result of this student participation in the various community programs offered by the Law School will be greatly reduced. This will mean that law students will not get the diversity of legal education and experience they currently have available to them. Reduced exposure to alternative career paths for lawyers in society will mean that students do not have the opportunity to experience the personal rewards that attach to such careers. That is to say, students may finish their degrees with no realisation that competent lawyers end up anywhere other than corporate firms. Undervaluing more altruistic applications of a law degree by not providing students with experience of them will be a loss to those students who would have been most suited to these professions. It will also be a blow to the community who will lose competent professionals to the more highly paid sectors of law. On another level, the community will immediately suffer from the decreased participation of students in a lot of the Law School’s programs, which usually have community services as the core of their work. 

This section individually examines each of the programs that the UNSW Law School currently has available to students. It provides descriptions and brief outlines showing how each particular program is beneficial to the community and to the legal education of the students involved in it. The first part is concerned with the programs run by the Law School, and the second part deals with the programs run by its students. It can be seen that the programs offer indispensable services, the benefits of which are threatened by the reforms proposed.

3.2.1
Kingsford Legal Centre

Kingsford Legal Centre was set up by the University of New South Wales in 1981. It is first and foremost a community legal centre providing free community legal services. It operates as a generalist legal centre to the local area as well as being a specialist legal centre servicing the whole of NSW on issues of discrimination. Beyond providing legal assistance to clients, the centre also undertakes education, carries out important functions of policy shaping by liaising with government as well as bringing test cases for litigation in the courts. The centre provides a professional and respected voice for sections of the community, which are not otherwise represented, and serves to protect their interests. It is an example of how the university has and does protect equity through its programs, something beneficial to the whole of society.

Law students at UNSW get valuable experience by working voluntarily at the centre interviewing clients and assisting the advising solicitor. As such they are an important resource at the centre, which would struggle to carry out its functions without the extensive assistance they provide, and which would not have the financial resources to employ suitable substitutes.

3.2.2
Australian Human Rights Centre

The Australian Human Rights Centre (AHRC) is a research institute based in the Faculty of Law at UNSW established to

· Increase public awareness about human rights procedures, standards and issues within the Asia-Pacific region; 

· Provide accessible information on human rights to the general public, NGOs, government departments, human rights advocates, community legal centres, journalists, educators, researchers and students; 

· Undertake human rights research on matters of national and regional interest; and 

· Maintain a comprehensive collection of human rights documentation, provide an on-line database service, undertake research and prepare publications, organise human rights educational activities and, within available resources, respond to requests for advice in the area of human rights. 

An excellent example of the community based, practical approach which the law school encourages can be seen in the AHRC program ‘Refugee Appeals Project’. This project involves law school students volunteering their services to help prepare Federal Court Visa Appeals for refugees. Those represented benefit enormously from the contributions of the students and conversely students benefit in terms of improved practical legal skills, and more contextualised training. Further, it is a mechanism by which students learn about altruistic applications of the law and the non-pecuniary rewards associated with them. 

3.2.3
Social Justice Project

The Social Justice Project specialises in a number of different areas, including 

· Social Welfare and Social Development
- especially social security, welfare reform, and employment assistance 

· Economic Development and Taxation
- especially tax reform, financial regulation, and public investment 

· Governance and Civil Society
- especially in relation to the United Nations and Asia-Pacific regional groupings 

Within these specialist areas, the Social Justice Project undertakes research, writes articles, publishes papers and books, organises seminars and workshops, makes written and oral submissions, and participates in delegations and conferences. These activities are often undertaken in conjunction with other centres at UNSW or with governmental and non-governmental organisations at state, national and international levels.

This worthwhile project is another example of the UNSW Law School’s community based approach to legal education. Like many of the programs, it aids the development of policy in key areas in society, and provides the students who participate in the program with skills in research and writing. This also increases the community awareness of legal students, and thereby will have the effect of increasing the community orientation of the legal profession in years to come.

3.2.4
National Pro Bono Resource Centre

The Centre is an independent, non profit organisation that aims to

· Encourage pro bono legal services; 

· Support lawyers and law firms to make it easier for them to provide high quality pro bono legal services; and 

· Work with the profession and the community sector to match services with the clients and groups most in need of assistance. 

This program does not have the policy-orientated approach of many of the others, and instead is mainly concerned with providing immediate practical help to the community. 

3.2.5
Consumer Policy Centre


The Centre is a non-profit research organisation conducting policy research and advocacy on national issues affecting low income and disadvantaged consumers of financial services. 

The Centre’s focus is on access issues and the affordability of financial services, including research on

· Unfair and anti-competitive fees and charges; 

· The relationship between the social security system and financial services; 

· Superannuation choice; 

· Best practice in the provision of insurance products; 

· Consumer education in financial services; and 

· Consumer protection in electronic commerce. 

Programs such as these increase the social awareness of law students, and will likely have the effect that in future years practitioners have a more community orientated approach to the law, thereby increasing the benefits that the legal profession provides to the community.

3.2.6
Communications Law Centre

The Communications Law Centre is an independent, non-profit, public interest organisation specialising in media, communications and online law and policy. The Centre works in four main areas:

· Research,

· Teaching, 

· Public education, and

· Legal advice. 

The Centre aims to be an innovative, professional and influential source of research, ideas and actions in the public interest on media and communications issues. It seeks to promote wide public participation in public policy debates and well-informed journalists, students, teachers, public and private decision-makers and other citizens. The Centre pursues its aims through research, policy submissions, academic and professional teaching, publications and seminars, the provision of legal advice and representation and participation in consultative and co-regulatory forums.

3.2.7
Indigenous Law Centre

The Indigenous Law Centre develops and co-ordinates research, teaching and dissemination of information in the multi-disciplinary area of Indigenous peoples and the law. Specific objectives are to

· focus, foster and promote cooperation in research concerning Indigenous peoples and the law in Australia and abroad,

· publish research results and disseminate information to interested individuals, communities and bodies throughout Australia and overseas,

· to organise and participate in conferences and seminars, and

· to encourage the development of curricula and teaching materials. 

The Centre is guided by an Advisory Committee of 14 people, and an 8-member Management Committee. At least half of the members of these bodies are Indigenous. 

The Centre maintains three core activities to achieve its objectives: 

· The Australian Indigenous Law Reporter,

· The Indigenous Law Bulletin, and 

· The Community Education Program.

The Centre provides a vital role in the community in regards to increasing awareness about Indigenous issues, particularly through the Community Education Program, which provides information for schools and also for NSW Government departments. 

3.2.8
National Children’s and Youth Law Centre

The National Children's and Youth Law Centre aims to

· Provide advice and information to children and young people, their parents and advocates and the wider community, about young people's legal rights and responsibilities; 

· Bring about changes to laws, policies and practices to advance the interests and rights of young Australians; 

· Promote the implementation of the United Nations Convention on the Rights of the Child; 

· Promote opportunities for participation by children and young people in decision making at all levels; 

· Undertake selected test cases on behalf of children and young people to clarify or further their legal rights; 

· Be a centre for research, training and policy development in matters of children's rights.

This Centre provides a service for a section of the community which little of the legal sector has paid attention to. As such it is an important body in terms of developing new policy, and championing the rights of children. The Centre is another cogent example of the community based approach to teaching law at UNSW, and brings greater community awareness to students studying in the Law School. The services provided and work done would not readily be absorbed by other bodies were the services of students to become unavailable.

3.2.9
Gilbert + Tobin Centre of Public Law 

The Gilbert + Tobin Centre of Public Law plays a prominent, independent role in public debate on issues vital to Australia's future: including Bills of Rights, the reconciliation process, reform of the Australian Constitution and the question of an Australian republic. The Centre is a focal point for research into and discussion of important questions of public law for the academic, professional and wider community. 

The Centre not only has a vital role to play in the lives of educating law students, and helping stimulate debate in the community, but also its role can be seen to be fulfilling the need of a healthy democracy. 

3.2.10
AustLII
The Australian Legal Information Institute (AustLII) provides free internet access to Australian legal materials. AustLII's broad public policy agenda is to improve access to justice through better access to information. The UNSW Law School was one of the founders of AustLII, and is one of the host institutions. 

This resource is an invaluable tool for practitioners and students, and the aim of providing access to the law to everybody is one consonant with the values of the Law School in providing legal education to the whole community. 

3.2.11
Baker & McKenzie Cyberspace Law and Policy Centre

The Baker & McKenzie Cyberspace Law and Policy Centre facilitates research, education and public interest advocacy on legal and policy issues concerning transactions in cyberspace. These issues span over a broad range of topics, including

· E-commerce;

· Provision of government services by Internet;

· Use of encryption and Public Key Infrastructure (PKI);

· Internet governance;

· Digital Rights Management Systems (DRMS);

· Automated decision-making in public administration; and

· Privacy and freedom of information in digital records.

The distinctive aim of the Centre is to assess these issues from a public interest perspective. Much of the Centre’s work concerns Australian law and policy, however, it has a substantial international focus as well. This Centre provides quality services in an area which is of a rapidly growing interest to the community.  

3.2.12
European Law Centre

The objectives of the European Law Centre will be to advance research into, and the graduate study of, European Law and European legal and political institutions particularly with a view to fostering interdisciplinary studies in

· European Community Law,

· European Comparative Law,

· European and Comparative Human Rights,

· European integration,

· The framework of economic, trade and political co-operation between Europe and the Australasian region, and

· Workable models for regional economic and political co-operation which may be of use in Australia's own region. 

The emphasis of this Centre is on academic excellence and research skills. This Centre therefore allows students to sharpen their skills and to adopt a critical way of thinking about Australia’s legal systems, thus increasing a sense of awareness of the law and a context in which it works. 

3.2.13
Continuing Legal Education

The Continuing Legal Education program is an important link between the Faculty of Law and the wider professional community. The program consists of a series of quality short courses to assist lawyers and non-lawyers in keeping abreast of legal developments in their fields. Each seminar in the series is designed as a training program for lawyers, accountants, financial planners, business people and other professionals whose work demands both up to date knowledge and skills in the relevant areas. Any profits produced by CLE are channelled to the Law Faculty for the purpose of student development. 

This program is an example of the Law School’s commitment to excellence in education, further training of professionals and the School’s focus on ensuring the benefits of all programs go back to the student community. 

3.2.14
Diplomacy Training Program

The Diplomacy Training Program (DTP) is an independent, non-governmental organisation providing human rights education, which seeks to advance human rights and empower civil society in the Asia Pacific region through quality education and training, and the building of skills and capacity in non-governmental organisations. The Program was founded in 1989 by Professor Jose Ramos-Horta, 1996 Nobel Peace Prize Laureate and representative of East Timor at the UN for more than fifteen years. 

This Program is an excellent service that shows the Law School’s global approach to education. The initiative of the Law School in providing leadership training for future leaders of our neighbouring countries is an example of its willingness to use its resources to provide for those who are in special need. 

3.3
Conclusion

The programs run by UNSW do not instantly come to mind as a relevant factor in considering the relative merits of the Nelson Reforms. However a closer consideration of the extent of voluntary student involvement in these programs makes it clear that decreased student involvement will seriously threaten their continued existence and operation. The sheer diversity and success of these programs in achieving their respective goals is a proud credit to the UNSW educational model, which provides the supporting ideology and the ready, willing and able students. Although varied in application, each of the programs share common characteristics of practical student education and direct the attention and abilities of students to important social projects. If students are unable to spare the time to participate in such voluntary programs on top of their academic responsibilities and work obligations, or if they believe such programs are a waste of time as they do not directly lead to highly paid corporate positions, then participation will drop dramatically. In the end it will be the community as well as the students who will suffer the consequences of these extensive reforms. 

EQUITY AND DIVERSITY

As detailed elsewhere in this submission, the net effect of the proposed reforms on those studying law will be to increase the cost borne by students. The reform package will further marginalise students from disadvantaged backgrounds and create significant obstacles to their access to higher education. We submit that this will have a clear negative impact on equity and diversity within the student body, and consequently within the legal profession

4
Financial Impact on Students

The average enrolment of low-income students across all Australian universities is 15%, however this is significantly lower at UNSW where the figure is 5.5%. Studies show that Australians from low income and rural backgrounds are less likely to aspire to university education.
 Dr Nelson has referred to these trends as justification for fee deregulation where students from these backgrounds do not have to pay for university education if they do not use it. However, this argument misinterprets the meaning of lower participation in university education by low income and rural students. We submit that these figures are a reflection of the current barriers, both economic and social, that prevent these vulnerable groups from accessing university education. As such it is an indication that not enough is being done to overcome these barriers and encourage people from disadvantaged backgrounds to attend university. 

4.1
Inequality of Access

With the increase in full fee paying places and the concurrent reduction of HECS places under the proposed reforms, students from low socio-economic backgrounds are likely to find it even more difficult to gain a place at university. While the Government argues that the increase in full-fee paying places will create greater choice for students, it is obvious that students from lower socio-economic backgrounds do not have the “choice” to pay the $18,000 per year up-front fee to study law at UNSW. 

The Australian Council for Social Services has noted that higher education is a key pathway out of poverty and disadvantage for people from lower socio-economic groups.
 Thus it is even more crucial that effective measures be put in place to assist students from disadvantaged backgrounds in gaining access to higher education. The Government has proposed certain measures that purport to address the impact of fee deregulation on equity and diversity: the existing system of social security payments including Youth Allowance and Austudy and the introduction of two new Commonwealth equity scholarships. These measures do little to ameliorate the difficulties faced by marginalised students attempting to study law at UNSW.

4.2
Youth Allowance and Austudy

The income support available to students under Youth Allowance and Austudy is 20-39% below the poverty line.
 Surveys conducted by the Australian Vice Chancellors Committee found that 7 in every 10 students are forced to supplement their income
 and on average 1 in every 10 students is forced to obtain a loan in order to allow them to study.
 The majority of students therefore find themselves struggling to meet the costs of basic necessities. These difficulties are magnified for students studying law, which will attract much higher course fees and much lower government subsidy under a deregulated fee system. Law students are subject to other substantial costs, such as the cost of textbooks which can be between $200 and $600 per semester. Furthermore, many students are forced to spend a significant proportion of their income on rent, which is often in excess of $150 per week in the areas surrounding UNSW. As the new scheme of funding for universities will revolve around greater specialisation in universities, it is likely that more students will have to move in order to study.

The most readily accessible form of financial assistance for students under 24 is Youth Allowance. Youth Allowance payments are means-tested against parental income until a person reaches 25 years of age. The criteria for eligibility for the “independent” rate reflects the assumption that students will be financially supported by their parents during their university studies. However, the reality is that a vast number of parents cannot afford to provide the income support necessary to underwrite a student’s university degree.
 21% of students do not even apply for assistance due to their parents’ low income and a further 5% of students are refused Youth Allowance by Centrelink because their parents’ assets are too high.
 

The Youth Allowance scheme particularly prejudices the interests of those students from lower socio-economic backgrounds whose parents lack the financial resources to meet the costs of their child’s university education. Notably this will impact upon families from clerical and blue-collar backgrounds with an income between $30,000 and $50,000.
 These problems are particularly severe for students seeking to study law, which will be one of the most expensive courses to study under a deregulated fee system. Youth Allowance is clearly inadequate, and will not ameliorate the negative impact of the proposed reforms on equity and diversity in universities.

Austudy is available for students over 25 who are studying full time at an approved institution. However, the criteria for eligibility for Austudy are too narrow, and the entitlements too inadequate, to substantially assist disadvantaged students studying law. In particular, rent assistance is not available to students receiving Austudy. This will disadvantage many students seeking to study law at UNSW, as rental rates in Sydney are relatively high. In addition, under s569H(3)(b) of the Social Security Act 1991, a time limit is placed upon students which may disentitle them to Austudy payments although they may still be studying. Given the extremely high cost of studying law at UNSW under a deregulated fee system, this will leave many mature-age students with insufficient financial support to continue their degrees. 

4.3
The New Equity Scholarships

The Commonwealth Government has introduced two new scholarship programs which purport to address the disadvantage faced by low income, rural and regional and Indigenous people seeking to enter university. The Commonwealth Education Costs Scholarships (CECS) offer $2,000 per year for up to four years and are available for full-time undergraduate Commonwealth supported students. Priority will be given to students from low socio-economic backgrounds and Indigenous students. In 2004 there will be 2,500 of these scholarships offered. This scholarship is not available for the full length of an undergraduate law degree, which is of five years duration. The scholarship amounts to around $38 per week – it is laughable to suggest that this will meaningfully assist students from disadvantaged backgrounds who already struggle to attend university. 

The Commonwealth Accommodation Scholarships are available to full time undergraduate Commonwealth supported students from rural and regional areas. 1,500 such scholarships will be offered in 2004, consisting of $4,000 per year over four years. This amount is only enough to cover about half the rental in the areas surrounding UNSW, which can be up to $150 per week. This scholarship will not cover the full length of an undergraduate law degree at UNSW. 

The number of scholarships offered across Australia are pitifully small and will do little to meaningfully improve access to university education for students from disadvantaged backgrounds. It is estimated that the Commonwealth Education Costs Scholarships can assist only one out of every six students from low-income families enrolled in university.
 Any benefits which these scholarships would provide are effectively annulled by the fact that the scholarships are counted as income for students receiving Youth Allowance and Austudy. The Group of Eight universities suggest that a student on a Commonwealth Accommodation Scholarship who earns $150 per week from other sources will lose $3550 in Youth Allowance.
 As such this means that the scholarships are of little to no assistance to students from disadvantaged backgrounds seeking to access higher education.

5
Financial Impact on Special Interest Groups

5.1
Rural and Regional Students

Students from rural and regional areas are one of a number of groups particularly disadvantaged by the proposed reforms. The Commonwealth Government has recognised that people from rural and regional areas face greater barriers in accessing higher education. Studies show that Australians from rural areas are 40% less likely to go on to higher education.
 

Rural students wishing to study law at UNSW will have to move away from home, imposing a high personal and financial cost. Many more rural students may be forced to move away from home due to the increased specialisation of universities encouraged under the proposed changes. It has been noted that people from low socio-economic backgrounds tend to be debt-averse.
 The formidable cost of studying law at a prestigious university such as UNSW under a deregulated fee system creates a significant disincentive for disadvantaged students to attend university. 

The debt avoidance effect is likely to be pronounced in rural areas in which the drought and the downturn in rural economy have forced many families into spiralling debt. The Commonwealth Accommodation Scholarships have been offered to address the disadvantages faced by rural students, but as discussed above these measures will have negligible effect for the majority of rural students seeking to study law at UNSW, particularly those who are on Youth Allowance. In addition, the Government has not addressed any of the other issues which act to prevent students from rural backgrounds from attending university, such as “lack of parental and peer support, unclear employment pathways, or a lack of academic confidence”.

5.2
Indigenous Students

Indigenous students will be seriously disadvantaged under the provisions of the Government’s package. Indigenous participation in higher education is significantly lower than that of non-Indigenous Australians.
 This is linked to a number of factors, including the fact that Indigenous students have been disadvantaged at all levels of education, therefore making it more difficult to meet the requirements for entry to university.
 

Furthermore, Indigenous families typically have much lower incomes than non-Indigenous families, with income differentials ranging between 57% of rural non-Indigenous earnings to 70% of urban non-Indigenous earnings. In view of this, the increased cost burden to students under the proposed reforms to higher education will only be magnified with respect to Indigenous students. The only additional assistance to Indigenous students under the proposed reforms are the new Commonwealth Education Costs Scholarships which, being a mere $38 per week, will do very little to overcome this burden.

In addition, the fact that these scholarships will cover only four of the five years required to complete an undergraduate law degree further reduces the value of the scholarships for Indigenous law students. The proposed reforms therefore risk further marginalisation of Indigenous communities. The inability of Indigenous students to study law in particular will have negative implications throughout the community, given the contribution of law graduates to parliament, the community sector and general community leadership.

5.3
Women

The proposed reforms to higher education will have an inordinately negative impact upon female law students. As discussed above, the reforms will have the effect of making university education less affordable for all law students. However, women are one of a number of groups who will be disproportionately disadvantaged by the changes to university funding. The disadvantage will be notable once women leave university and enter into the labour market. The rationale behind the Nelson reforms is that higher fees are justified because students will earn very high salaries upon graduation. However, in the case of women there is a wealth of evidence indicating that women earn significantly less than men in the legal profession. This places women at a distinct disadvantage in meeting the higher costs of university education under the proposed reforms.

6
Equity and Diversity Concerns of the Legal Services 
Industry 

Not all lawyers are highly paid. In fact, whilst most solicitors and barristers are employed in private solicitor practices (80.7%) or barrister practices (10.2%), a significant proportion also work as government solicitors and public prosecutors (5.4%), in legal aid (2.1%) and community legal centres (1.5%).
 The latter groups provide essential services to members of the community, particularly to those who are unable to afford private legal services and may otherwise be without legal representation. Lawyers practising in these sectors earn substantially lower salaries than lawyers in private practice. Even amongst solicitors in private practice, there is a significant income gap between those in small-sized firms (average starting salary of $37,000-$40,000) and those in large corporate law firms ($50,000-$60,000).
 Therefore, it is a misconception that all law graduates earn high salaries.

Financial pressures on students will force many to choose a career in private legal practice (notably corporate law) where financial rewards are high and immediately accessible. This is detrimental to the future of the legal profession, the students, the government and ultimately, the users of legal services, namely, the community. 

6.1
Loss of Diversity in the Legal Profession 

Law graduates currently enjoy a diverse range of employment opportunities, whether it involves working as solicitors in commercial practices, as advocates, as policy advisers in government, as teachers in universities, or as volunteers in community legal centres. The legal profession has greatly benefited from the diversity of its members. Many practitioners move across different sectors of legal practice in their professional life. Most lawyers continue to be passionately interested in the contributions made by other arms of the profession. This is reflected in part by corporate law firms’ involvement in pro bono work and social justice projects. (e.g. Freehills’ Shopfront Centre providing legal advice for youths in the Darlinghurst area). The high quality of Australian legal services and the sense of social responsibility shared amongst the legal profession are owed in no small part to the diversity of its members and their career paths and the focus given to social justice issues in the legal education curriculum.

With increasing financial pressures placed upon students, more and more law graduates would be forced to pursue a career in the lucrative area of corporate law. Those currently practising in these areas would also be reluctant to leave given the high, long term debt they have accrued. Mobility within the legal profession would be greatly reduced, resulting in segmentation and a decline in the cross-fertilisation of knowledge. At the same time, the private legal services industry is actually in a mature phase of growth,
 with employment in some sectors actually declining.
 Consequently, the proposed reforms to higher education would produce an oversupply of graduates with the skills-set and inclination to enter commercial practice, while other community legal needs (provided by government solicitors, legal aid and community legal centres) may not be sufficiently met. 

6.2
Loss of Exposure to Diverse Legal Work for Students

High levels of debt restricts the career choices of students after graduation, while also impacting on their involvement in extra-curricular activities during their university career. Currently, UNSW law students have many opportunities to volunteer at various community legal centres or participate in social justice programs (see Section 3 above). The increasing need to secure a high-paying job will lead students to abandon these opportunities in favour of work experience at large law firms, especially since these positions are becoming very competitive. 

This is already happening in many law schools, with many students applying for part time paralegal positions at corporate law firms in the early stages of their degree. This trend is undesirable for students, as they forgo their exposure to different types of legal work and contact with different sections of the community, while their educational experience at university is also diminished. For some community legal centres and research centres which depend on student volunteers, diminished student participation will affect their ability to function effectively. 

6.3
Women

Women now comprise more than half of all law graduates.
 Yet women continue to be under-represented in most of the high-earning legal sectors. A 1991 study showed that only 10% of female legal professionals earned over $70,000 in contrast to 41% of their male counterparts.
 In 1995, although women comprised 60% of lawyers in the community sector, only 23% of lawyers in private law firms and 38% of lawyers in the corporate sector were women.
 Women are under-represented at the level of senior partnerships in law firms.
 In New South Wales, only 12% of barristers are female and of the 308 members of the senior bar, only seven are women.
 Consequently, the numbers of women in the senior judiciary are very low. 

The statistics convincingly show that women are not gaining a significant proportion of the high-earning jobs in the legal profession. Nor is this situation likely to change. Women have comprised 30-50% of graduating law students for over 20 years and yet the figures as above indicate that women continue to be at a disadvantage as legal professionals.
 The Backing Australia’s Future report suggests that university graduates will earn an extra $600,000 if they are men and $400,000 if they are women.
 In other words, the government explicitly recognises that women are likely to earn two thirds of the salary of men. Yet the reforms do not make any provision to recognise the disadvantage faced by women in servicing their HECS debt.

In particular, the proposed changes to higher education will disproportionately affect women due to the fact that HECS debts are indexed to inflation, meaning that graduates are penalised with a much higher debt burden should they be unable to repay their HECS debt within 10 years of graduation. However, it is highly likely that many women will have children, and therefore take time off work, in the 10-year period after graduation. If women who choose to have children are unable to obtain paid maternity leave in this period, they will be at a distinct disadvantage in servicing their HECS debt. Furthermore the changes to life-long learning under the proposed reforms may make it more difficult for women to re-skill after having children. At present, the inflexibility of work practices in large commercial firms causes many women to choose to work in the community or government sectors in order to better manage the balance between work and family.
 However, the pressure of significantly higher HECS debts may force women into the corporate sector, to the detriment of the non-commercial sector and the community as a whole.

6.4
Long term Policy Implications

Entry into the UNSW Law School is already highly competitive, with a UAI entry requirement of 99.3 and rising. The Government’s package alleges that the increased quantity of full-fee paying places, although rising to 50% of the HECS quota, will not reduce the number of HECS places available. The reality is that the Government’s package refrains from containing any provisions in relation to infrastructure funding. Without more classrooms, academic staff and libraries, the Law School will not be able to increase its capacity. With universities being able to charge up to $18 000 for a full fee paying place, it may be in the best (financial) interest of the university to undergo an overall decrease in the total number of law students, but increasing the proportion of full-fee paying students. 

The inevitable result of a reduced number of HECS places will be the escalation of the UAI requirement. The previously mentioned 99.3 may reach 99.8, given the demand law receives. Bright students who do not attend an elite private or selective school will therefore be disadvantaged. The Government would argue that those students who are unable to achieve the required UAI would have the option of paying full fees. Despite this claim, the fact is that the government will only cover $50 000 of a $95 565 combined law degree. 

The long term implications of this package are that students who are not able to pay the full fees or achieve a very high UAI score will find it difficult to enter into the Law School. As discussed, students from vulnerable backgrounds already face significant economic problems accessing university. Higher costs to education will inevitably result in a decline in the diversity of law graduates and hence legal practitioners. It must be understood that law is a dynamic and living organism. It is driven by precedent, interpretation and analogy. In other words, because it is shaped by those who work for it, it is crucial that legal practitioners, jurists and judges properly reflect society’s views and demographics. Australia’s legal institutions will suffer without the injection of a diverse range of players, without whom, the law will be unable to evolve. Many of Australia’s leaders have been nurtured by law schools. Thus it cannot be emphasised how important it is that any young person, should they have the will and capacity, should have the opportunity to receive a legal education. They should not be limited by the amount that they can pay towards their education, nor by the school which they may have attended,  which may limit their UAI. 

6.5
Comments From UNSW Graduates

In support of the submissions made by UNSW law students in this document, several UNSW graduates have written letters detailing their experiences at university, and the reasons why they feel that the proposed reforms are not in the best interests of legal education, the legal profession or the community as a whole. Some of these comments are extracted below; Appendix B contains the complete letters of:

· Peter Alexander,

· Gabrielle Carney,

· Maria Girdler,

· Virginia Lydiard,

· Tony Simpson,

· Emily Sunman, and

· Pia van de Zandt. 

“Before me I have the findings of a report by Dr Tom Karmel that formed part of Dr Nelson’s Crossroads review. It exposes nothing that was not already assumed by any student or Alumni. Fee rises and accelerated student loan repayments put in place in 1997 have each year since deterred 9000 school leavers and 17,000 mature age people from applying for university places.” (Extracted from the Weekend Australian 9/10 August.) I ask the committee to consider these findings before it makes a decision, which could further impact, on the level of opportunity for people from a non-privileged background… 
“The committee must also not discount the fact that the current Budget for Tertiary Education is already one of the lowest in the OECD. Having been furnished with the opportunity to study at the Sorbonne in Paris, I witnessed first hand how much Australia lags behind most of Western Europe in terms of funding for Universities.”

– Peter Alexander

“Having the opportunity to access this kind of education and participate as a volunteer in a wide range of social justice projects while studying law is extremely important for graduates who go on to work in the legal profession. The profession needs diversity and, as the legal system affects many less privileged groups in the community, educating lawyers about social justice issues is extremely important. Large scale employers of UNSW graduates such as NSW Legal Aid and Community Legal Centres would find it difficult to find trained and committed legal practitioners if deregulation of funding limited the ability of universities like UNSW to offer a wide range of electives…
“If these reforms are put in place our legal profession will look remarkably different in 10 years and there will be a dearth of lawyers working to protect the interests of underprivileged groups in our communities. It is precisely these interests that it is the government's role to protect. I urge you, for these reasons to not support the Budget reforms on university funding.”

– Pia van de Zandt

“I consider that it is not merely personal bias (or dare I admit, some personal arrogance) to claim that a sound, broad legal education assists one in contributing to public affairs. Legally trained advocates have surely made valuable contributions in the non-profit social justice areas…
“I support proposals which treat education as an investment by the community for the community – of course it can’t be just a “free – kick”- to increased wealth and status… I encourage the Committee to take a long-term social benefit approach.”

– Tony Simpson

“At the time I was studying for my Law Degree, I was a single mother with three teenage children. The only reason I was able to study was because of the Government funding of universities that existed at that time. If in fact such studies were dependant upon my ultimately repaying a large debt back to the Government, I would not have pursued such a course.”

– Virginia Lydiard

CONCLUSION

Quality in education is a mixture of many things; at UNSW, we believe we serve all of education's stakeholders – the students, the legal profession and the wider community – well. Students graduate with a strong instinctive feel for the law as a living thing; the legal profession accesses the School as a source of further training and also of information and opinion on a wide variety of legal issues; and the community has benefited immeasurably from the services which have become synonymous with the School. 

While it is clear that there is always room to improve, it is equally clear that this cannot be done without similar commitment in financial terms from a reliable and secure public source. 

The Government's proposed higher education package will not produce or encourage such a source; instead, it would be very detrimental, possibly destructive, of the many strengths which make up the UNSW Law School. This is the Nelson vision: 

· A homogenous student body fixated upon attaining a limited number of positions in corporate law to pay off debt upon graduation, without opportunities to develop vital leadership and teamwork skills; 
· Teachers who, unable to afford postgraduate study and without funding for research, have been forced into mediocrity; and
· A community legal sector on the brink of collapse, struggling to give significant help to their clients' due to lack of staff and resources. 

Although law is a professional qualification, it is also one of the main avenues to influencing the future course of our society. It is no coincidence that our Prime Minister and many other politicians have a law degree. The issue of education encompasses questions about who will be in a position to shape the future direction of Australian society. It also goes without saying that the make-up of our future judiciary is at stake. Having a diverse range of well educated individuals within society is the best way to improve equality of access to education within this country in the future.

The law students of UNSW have no political affiliation and are making this submission purely to draw the attention of the Parliament to the effects which the proposed reforms will have on tertiary education at our university. We hope the committee will recognise the serious ramifications such reforms will have on generations to come. Without a package which supports its stated aims with practical and feasible funding measures, the tertiary education sector – and Australia's societal fabric – will deteriorate irreversibly. 
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UNDERGRADUATE ELECTIVES AVAILABLE AT UNSW

Advanced Administrative Law: Adapting to Regulatory Change

Advanced Contract Law

Advanced Criminal Law

Advanced Issues in Torts

Advanced Legal and Social Theory

Advanced Property and Equity
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Asian Legal Systems and Business Law
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Australian Journal of Human Rights

Business Associations 2
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Chinese Legal System
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Clinical Program – Employment Law

Commercial and Consumer Sales

Commercial Finance

Communications Law

Comparative Law

Computer Applications to Law

Conflict of Laws

Constitutionalism

Consumer Protection Law

Conveyancing and Land Transactions

Crime and Society

Disability, Rights and the Law

Discrimination and the Law

Dispute Resolution

Economic Analysis of Law

Elements of Income Tax Law

Employment Protection Law

Environmental Law

Evidence and Advocacy

Expert Evidence

Family Law

Feminist Legal Theory

Health and Medical Law

Housing Law

Human Rights in Ancient Rome

Human Rights Law

Indigenous People and the Law

Industrial and Intellectual Property

Industrial Law

Information Technology Law

Insurance Law

International Business Transactions

International Humanitarian Law

International Trade Law

Issues in Australian Constitutional Law

Jessup International Law Moot

Jewish Law

Law After Communism

Law and Politics in Post-Mao China

Law and Social Theory

Law of Banking

Law Procedures and Practice of Parliament

Law, Procedures and Practice of Parliament

Legal History

Legal Institutions in Post-Mao China

Legal “Isms”

Legal Theory

Local Government Law

Mining Law

Occupational Health and Safety Law

Pacific Island Legal Systems

Penology

Public International Law

Regulation of Economic Activity

Remedies

Restitution

Roman Law and Modern Civil Law

Roman Law in Medieval and Modern Europe

Roman Law: A Guide to Legal Thinking

Social Security Law

Succession

The Criminal Appeals Project

The Criminal Trial

The High Court of Australia

The Law of Employment

Trade Practices

Trial Process

Trusts
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12/08/03

Senate Employment,

Workplace Relations and 

Education References Committee 

To the Committee

Inquiry into Budget Reforms on University Funding

I have been asked by the President of the University of NSW Law Society to contribute to their submission to your committee. I relish this opportunity, as I too was a former President of the Law Society who gave up many hours of my time in pursuit of espousing the principles of social justice, equity and service to the wider community. This social, legal and philosophical framework has become embedded in my psyche as a result of studying at what is considered the finest University in Australia. 

In 1994 I undertook a combined degree within the disciplines of Social Work and Law. At the time it was one of the longest running courses in Australia, which upon completion attracted the highest amount of HECS fees. That is no longer the case as the current band of HECS fees for Law is close to double what it was previously. This is merely indicative of a number of courses whose teaching methods and course structures have had to adapt to the rigorous demands of burdensome funding cutbacks by consecutive Federal Governments. 

I now see how privileged I was to be taught and attend lectures by some of the most erudite and respected academics in the country. These gifted individuals always had an open door policy when it came to trying to understand difficult concepts with regards to the Law and Social Work.

I learnt to think critically, act wisely with my judgements and reflect on how my contribution to the wider community would have an impact on the notions of what it means to live in a civil society under the Rule of Law. 

The immeasurable amount of skills I gained has put me in the perfect position to be confidently involved in policy, law reform, and litigation as an advocate for those who require my service.  

Although I have a HECS debt of more than $18,000 if I had commenced the course this year I would be facing the prospect of a HECS debt of more than $30,000.  Putting this figure into perspective, I ask you whether members of this committee would choose to spend $30,000 on a deposit for a studio in Sydney or whether they would choose to spend it on five years worth of lost income? That is the decision many people are faced with. It is now an either/or situation. We cannot afford both any more.

Before me I have the findings of a report by Dr Tom Karmel that formed part of Dr Nelson’s Crossroads review. It exposes nothing that was not already assumed by any student or Alumni. “ Fee rises and accelerated student loan repayments put in place in 1997 have each year since deterred 9000 school leavers and 17,000 mature age people from applying for university places”(extracted from the Weekend Australian 9/10 August.) I ask the committee to consider these findings before it makes a decision, which could further impact, on the level of opportunity for people from a non-privileged background.

I am also very concerned by the allegations being raised regarding the University of Newcastle. These allegations only add to the debate, which the committee would also need to consider before it makes any decisions regarding the future of Tertiary students in this country. 

The committee must also not discount the fact that the current Budget for Tertiary Education is already one of the lowest in the OECD. Having been furnished with the opportunity to study at the Sorbonne in Paris, I witnessed first hand how much Australia lags behind most of Western Europe in terms of funding for Universities. 

If the model for deregulation being proposed at all mirrors that of the United States of America, then the quality, the standards and the number of students competing for places will be vastly different to what is being offered at the moment. The current landscape of tertiary education will decline, and the ‘University Experience’ so many secondary students long for will be reduced to a small choice of conveyer belt courses.

I urge the committee to think laterally, to think creatively, and to take into account that the knowledge most of you gained while at university was for FREE. Please consider the submission(s) by this group and others while conducting this inquiry into budget reforms on University Funding.

Yours faithfully,

Peter Alexander

Tenant Advocate 

B.2
Gabrielle Carney









Gabrielle Carney

32/347 Liverpool Street









Darlinghurst NSW 2010

13 August 2003

Ms Jessica Ngoy

President

UNSW Law Society

UNSW

Dear Jessica

I was enrolled in a Bachelor of Arts/ Law at the University of New South Wales (‘UNSW’) from 1991–96. One of the main reasons I chose to study at UNSW was because the law faculty had a strong reputation for teaching law within its social context. I was also drawn to the UNSW law faculty’s teaching style, in which classes were taught in seminar form.

I very much enjoyed studying law at UNSW. I took a number of subjects focusing on law and social justice, including the Criminal Justice System, Crime and Society, and Human Rights Law. I further developed this interest through various assignments and extra curricular activities—such as volunteering for a community legal centre, and co-writing a book titled Defend Yourself: Facing a Charge in Court. After graduating, I was employed as a solicitor at Phillips Fox Lawyers. Since early 2001, I have been employed as a legal officer at the Australian Law Reform Commission. 

Higher education fees were introduced shortly before I began my university studies. When I began studying, the HECS rate was about $1,980 per year. By the time I had graduated, the rate had increased to about $2,450 per year. I graduated with a HECS debt of about $12,250, which subsequently rose due to indexation. For two years after graduation I was making both HECS payments and repayments on the loan required for my College of Law fees. I finally finished paying my HECS debt during the last financial year. 

Since I graduated, university fees have risen sharply. I am very concerned by the proposed further increase in HECS fees for law studies to about $8,350 per year. I consider it likely that school leavers facing the prospect of such fees—and the many years it will take to repay them—could be deterred from enrolling in law degrees. This would be a loss for the legal profession and for the notion of equity within Australian society.

Yours sincerely

Gabrielle Carney

B.3
Maria Girdler

Dear Jessica,

Thank you for asking me to reflect on my experience as a student at the University of New South Wales (UNSW) and the impact increased fees would have on my ability to undertake tertiary study today.

As background I undertook an Arts Degree UNSW from 1970-1974 and returned to the university in 1981 and embarked on a Law Degree. 


Looking back it seems I studied in a ‘golden age’. There were Commonwealth Scholarships available on a competitive basis based on the marks achieved in the Higher School certificate or university courses. 

I am an example of a student who could not have attending university without such of assistance.  While I did not obtain a Scholarship after high school I did get one after successfully completing my first year of university study. I was lucky that my mother agreed to pay my first years fees on the understanding that if I obtained a scholarship then I could continue with my studies, if not I would have had to discontinue. 


I returned to university for my second degree after some years in the workforce so I was better equipped financially. However I still received a government allowance which eased the cost.

During both my degrees I held a range of casual jobs as a waitress, and administrative assistant at the university. With the government assistance and casual work I afforded my two degrees. Unlike students today I finished university without a financial debt to the government.


While I was successful in completing my degrees I also found time to take part in university clubs and activities. For example I did some voluntary work with the Red Cross to assist high school students with one-to-one tutoring. I went to prisons and took part in debates with inmates. I went to Redfern one night and saw police treatment of Aborigines (I only went once because I found it too scary). I also took part in student politics in particular in opposition to the Vietnam War. 


I believe my studies gave me a greater insight into the lives of disadvantaged peoples and the need for those like myself who had the privilege of education to work for social change and justice.  

In my Law degree I could choose from a wide range of options in anti-discrimination and human rights law, industrial law, as well as having the opportunity to work at Kingford Legal Centre, a community centre. Some staff actively encourages us to do voluntary work at Redfern Legal Centre as one way of giving something back to the community.


Since graduating I have worked at the Anti-Discrimination Board, the Human Rights and Equal Opportunity Commission, the Public Service Association. In the last seven years I have worked at two community legal Centres in western Sydney; first at Campbelltown and more recently at Macquarie Legal Centre.
 
When I consider the difference between the situation with higher education now and when I studied I believe that in the 70’s and 80’s there was a greater acceptance that government should make a substantial financial commitment to higher education.  

I am concerned that there has been a shift in public policy to one that puts the emphasis on the individual student or their families paying more.


I know I would not have completed my degrees without some level of public assistance. If I had been required to fund myself it would have required years of working and saving or studying part-time. If I had been required to spent more time earning money I would have had less opportunity to take part in other activities and I think that would have been unfortunate.  While not all students would have made the choices I did at least we had the time and relative financial freedom to do so and we could still achieve academically. 


I am very grateful I had the opportunities I have had. 

I believe there needs to be a rethink about public funding and what is the proper balance between government and individual contributions.

Yours sincerely

Maria Girdler
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Virginia Lydiard

2407/1 Kings Cross Road,

Rushcutters Bay 2010

11 August 2003

To the Employment, Workplace Relations, and Education Reference Committee & Legislation Committee.

This letter is written in support of the submissions made by a group of law students from the University of New South Wales to the Education References Committee Inquiry into the Budget Reforms on university funding.

Although I have not seen the final submission, I have been apprised of the submission outline, and of the students’ concerns as to the proposed de-regulation of funding to universities and the impact of such proposal upon individual students to be able to pursue their university education and hence their career of choice.

I write this letter in support in my capacity as an ex student of the University of New South Wales, and not as a Crown Prosecutor, which is my current position.

I commenced studying in the Graduate Law program at the University of New South Wales in February of 1981.

I had obtained an Arts Degree from the University of New England in the 1960’s. This degree was funded by way of a Teachers’ College Scholarship. I majored in English and History and I taught at both primary and secondary levels, both in Victoria and New South Wales over a period of about 10 years.

In 1979 I commenced a Legal Studies course through Macquarie University. This was by way of correspondence.

In 1981 I transferred to the Graduate Law course at the University of New South Wales, and I completed my final exam for my Law Degree in June of 1983. 

At the time I was studying for my Law Degree, I was a single mother with three teenage children. The only reason I was able to study was because of the Government funding of universities that existed at that time. If in fact such studies were dependant upon my ultimately repaying a large debt back to the Government, I would not have pursued such a course.

I was admitted to the Bar on 7 July 1983, and I graduated from the University of New South Wales with a Law Degree in October of 1983.

Without such a degree I would not have been able to pursue the following career.

1. Admission/Practice

July 1983

Admission as a barrister on the High Court Roll

7 July 1983

Admission as a barrister, NSW Supreme Court 

Other Admissions       ACT Supreme Court

Queensland Supreme Court

Supreme Court of the Northern Territory.

2.         Chambers





I was a member of 16th Floor Wardell Chambers, 39 Martin Place, Sydney from 1983 to 2000.

From January 2000 to date I have practised as a Crown Prosecutor.

2. Advocacy Experience

(i) In my first sixteen years at the NSW Bar, I had a mixed and general practice.

Criminal Law 

(ii) The principle area in which I have practiced is the criminal law jurisdiction.

(iii) I have been regularly briefed in criminal law matters both as defence counsel and as crown prosecutor.

(iv) As defence counsel I have appeared in the Court of Criminal Appeal.

(v) I have made a number of applications under Section 13A of the Sentencing Act 1989 in the Supreme Court.

(vi) I have appeared as junior counsel lead by silk in a number of trials in the Supreme Court.

(vii) I have appeared as defence counsel in many trials both in Sydney and in country areas and in Queensland and the ACT.

(viii) I was regularly briefed by the DPP in the period 1984 to 1988 during which period I prosecuted in excess of 250 trials both in Sydney and in the country.

(ix) I was appointed a crown prosecutor in January 2000, since when I have conducted many complex trials in the District Court.

(x) I am presently prosecuting a murder trial in the Supreme Court.

Civil Law

(xi) I have general advocacy experience in the following areas: Administrative Law; Adoption Law: Bankruptcy: Child Welfare: Common Law: Commercial Law: Construction Law: Company Law: Consumer Law: Contract Law: Conveyancing and Real Property Law: De Facto Relationship Law: Defamation Law: Equity: Family Provision: Family Law: Land and Environment: Landlord and Tenant: Local government: Motor Vehicle & Property Damage: Personal Injury: Probate: Sexual Harassment: Surrogacy: Trade Practices: Trusts: Wrongful Dismissal: Workers Compensation.

(xii) The most relevant areas of my experience as an advocate in the Civil Law area are in common law and family law and equity.

3. Experience in arguing cases on appeal

(xxviii) I have argued cases in the High Court, the Court of Appeal the Criminal Court of Appeal and the Full Court of the Family Court.

4. Leadership in the criminal law jurisdiction

(xxix) I have presented papers on “Tendency and Coincidence Evidence” and on “Guilty Passion” to the DPP solicitors in Sydney in 2001 and to the DPP solicitors at Campbelltown in 2002.

(xxx)  I presented a paper entitled “Relationship Evidence in Sexual Assault Cases” to the Bar Association CPD program in May 2003.

(xxxi) I have been a member of the NSW Bar Association Criminal Law Committee for the last four years during which I have assisted in preparing submissions on a number of issues relating to Criminal Law. I was a member of the Criminal Law Committee from 1994 to 1995.

(xxxii) I have represented the NSW Bar Association in preparing submissions and attended for interview with The Honourable Gordon Samuels AC CVO QC with respect to the ‘Review of the New South Wales Director of Public Prosecutions’ Policy and Guidelines for Charge Bargaining and Tendering of Agreed Facts’ in 2001.

(xxxiii) I was on the organising committee of the International Crown Prosecutors Conference held in Sydney in September 2001 and I was chairman of the session on pre-trial disclosure.

(xxxiv) I coached at the College of Law in the Criminal Law area from 1991 to 1998.

(xxxv) I have been an instructor in advocacy in Criminal Law in the Bar Practice Course from 1995 to 2003.

(xxxvi) I was a group leader in the Reading Program for new barristers from 1993 to 1998.

5. Contribution to the legal community

(xxxix) I was elected as a member of Bar Council in 2002, and I was a member of the Young Barristers Committee of the Bar Council from 1985 to 1986.

(xl) I became a member of the Equal Opportunity Committee in 2002 and have been involved in the program of encouraging female law graduates to come to the Bar.

(xli) I have been on the Criminal Law Committee for 5 of the last 20 years and I have been actively involved in the education programs run by both the Bar Association and the College of Law. Such involvement has been specifically in the areas of criminal law, family law and in advocacy generally.

(xlii) I have written and presented the following papers:

a. “Substantial Contributing Factor- Workers Compensation Act 1995” to the State Legal Conference at the Wentworth Hotel in 1998 and 1999.

b. “The Evidence Act- Understanding the Tendency Rule and the Coincidence Rule” to the State Legal Conference at the Wentworth Hotel in 2000, to the DPP solicitors in Sydney in 2001 and to the DPP solicitors at Campbelltown in 2002.

c. “Whatever Happened to Guilty Passion” to the State Legal Conference at the Wentworth Hotel in 2001, and to the DPP solicitors at Campbelltown in 2002.

d. “Women in Law in New South Wales 1982-2002” to the State Legal Conference at the Wentworth Hotel in 2002.

e. “Relationship Evidence in Sexual Assault Trials” at the Bar Association in May 2003 as part of the CPD program.

6. Perspective and knowledge of legal practice.

(xliii) My experience in the law has been over the last twenty years, during which time I have practised in a variety of jurisdictions. I have spent much time in the country conducting criminal matters both as defence counsel and as crown prosecutor. I have also conducted many family court matters in the country.

(xliv) I have had much experience in the Local Courts, the Coroners Court and the Children’s’ Court. I have conducted trials in District Courts and the Supreme Court. I have conducted appeals in the Court of Appeal and the Court of Criminal Appeal. I have conducted an application in the High Court. I have conducted matters in the Federal Court and the Industrial Commission. I have conducted matters in the Family Court, the Land and Environment Court and the Workers Compensation Court. I have had carriage of many matters that have been resolved by way of arbitration.

7. Inquiries and reviews.

(xlv) I have been involved in a number of coronial inquiries. I      appeared at ICAC in the Northern Rivers Inquiry, and I appeared in the Aboriginal Deaths In Custody Inquiry.

Over the last twenty years I have made a significant contribution to the legal community in New South Wales. I do not believe I would have had the opportunity to make such a contribution had I been in the situation of either having to pay substantial fees to obtain my degree, or if the obtaining of the degree was dependent upon my repaying a huge debt. 

Virginia Lydiard BA LLB
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Tony Simpson
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TEL: 02 4566-4911

FAX:  02 4566-4922

MOB:  0409 488 914

                                EMail: tonysimpson@ozemail.com.au        abn  45 609 313 483

Your Ref:

Our Ref:TS/PB AUG

10/8/03

Senate Employment, Workplace Relations and Education References Committee

Parliament House
Canberra

I make this submission because I have concerns in relation to the proposed changes to the funding structure for Law Schools

The UNSW Law Student Body and members of Faculty recently drew my attention to the direction of the current review of University Funding. I commend and support the position outlined in the Law Students pamphlet entitled The Nelson changes to higher education: How will they affect law?. 

I am a graduate of UNSW Law School. Since graduation I have worked in the field of human rights, environmental protection law and indigenous issues at an international, national and local community level. Much of my work was Pro bono or for relatively little remuneration

I, like many of my fellow students who were amongst the first intake of students, (and I am sure those who followed) chose the UNSW Law school because of its (then) unique blend of a participatory approach to teaching and its allocation of resources to social justice issues.

The connection between the theory of law, its content, in the form of Statutes and the interpretive decisions of the Courts and its impact on society is best understood through analysis of cases and principal. The Socratic method of teaching, in my opinion best allows for such an analysis through its small discussion groups (ideally a maximum of twenty-five participants)

In light of the current direction that is indicated by the so called reform proposals, the prognoses today, is not encouraging for people who consider that the wisdom of Socrates’ method of questioning and discussing principle still applies today as the most effective form of legal education.

The extent to which the latest funding proposals increase the fees for “non full-fee paying” students combined with the likely increase in the demands for an increase in the number of “full - fee” will most likely lead to fewer graduates being either inclined to, or be in a position to accept less remuneratively rewarding careers. 

I consider that it is not merely personal bias (or dare I admit, some personal arrogance) to claim that a sound, broad legal education assists one in contributing to public affairs. Legally trained advocates have surely made valuable contributions in the non-profit social justice areas.

What would be the loss to the social fabric as a result of this policy shift?

Any loss is particularly ironic as we enter into an era when accountants are incorporating such intangibles in “bottom-line accounting” practices.

I understand that the new funding proposals are creating pressures on Centres associated with the Law School, such as the Kingsford Legal Centre, the Indigenous Law Centre and the Diplomacy Training Program. These programs have supplied a useful link between the sometimes-rarified atmosphere of the intellectual aspects of legal education and its practical application –as well as providing a useful community service.

The sole use of dollar values, as the bottom line can often be counter productive

I consider this as likely to be the case in relation to legal education.

I support proposals which treat education as an investment by the community for the community- of course it can’t be just a “free – kick”- to increased wealth and status.

I encourage the Committee to take a long-term social benefit approach.

Yours sincerely

(Signed)

Tony Simpson

B.6
Emily Sunman

52/11 Yarranabbe Road

Darling Point NSW 2025

11 August 2003 

Senate Employment, Workplace Relations and 

Education References Committee Inquiry

Dear Sirs/Madams,

Inquiry into the Budget reforms on university funding

I am writing to express my support for the submissions to your Committee from the law students of UNSW. 

I attended UNSW Law School between 1998 and 2000 studying graduate law. Since graduating I have worked as a solicitor at a corporate firm located in Sydney where I specialise in environmental law.

The experience of studying law at UNSW was greatly enriched by the awareness of social justice issues of the staff and students. Even though I am currently pursuing a career in corporate law all my electives at law school were based on social justice issues including indigenous law, environmental law, social policy and clinical legal experience at Kingsford Legal Centre. These subjects greatly encouraged my resolve to become involved in social justice issues and policy development. 

For example, I am currently on secondment from my firm at Kingsford Legal Centre where I am able to further develop my understanding of social justice issues and contribute on a practical level. I am lucky that my firm offers this opportunity under its pro bono scheme. 

Whilst at university I volunteered at the Environmental Defender’s Office and was involved in the preparation of test cases. I also completed at internship at the Australian Law Reform Commission working on a brief dealing with civil penalties, I assisted with civil penalties in environmental legislation. These experiences were enriched by my exposure to social justice issues at UNSW.

It is my opinion that proposed budget cuts to tertiary education will greatly limit the opportunities and experiences of law students and in turn on employers of law graduates. In my opinion, proposed increases in university fees will restrict student’s abilities to practice law in less economically rewarding spheres. If students are faced with large debts upon leaving university they will lean towards careers in corporate law offering the ability to pay back fees at a faster rate. Employers in the social justice, public interest and community legal areas will be severely disadvantaged with a reduced pool of employees. Further, I could foresee that some students would be dissuaded from studying law if they knew that to be economically viable they would need to work in a corporate firm. 

Many students upon graduating are facing other financial challenges such as home ownership and family commitments, adding extortionate university fees would further limit student’s ability to “get ahead”. 

The law is an area that develops and grows by being challenged. If future generations of lawyers commence legal practice without knowledge and experience in social justice and public interest issues I believe that the rights of the community will be directly threatened. 

Yours faithfully,

Emily Sunman

B.7
Pia van de Zandt

237 Clovelly Road

Clovelly NSW  2031

02-9315 7768

Senate Employment, 

Workplace Relations and 

Education References Committee

8 August 2003

To the Committee

Inquiry into Budget Reforms on University Funding
I am writing to express my strong opposition to the proposals put forward in the Budget reforms to deregulate funding to Australian universities. 

I am very concerned that such deregulation would diminish the ability of universities to offer quality education. 

The University of NSW (UNSW) has a strong international reputation for offering diverse education to its students. In 1993 I was the first and only student to complete a combined social work/law degree at the university and at that time it was the only Australian university to offer this course. The Law School at UNSW has been evaluated as one of Australia's best university because it offers a wide range of electives and maintains a focus on social justice issues. The School supports a range of Research Centres and is responsible for publishing some of the most respected academic journals. The contributions that these extra activities make to the broader Australian legal profession is immeasurable. I strongly believe these important endeavours will be compromised by deregulating university funding. 

Having the opportunity to access this kind of education and participate as a volunteer in a wide range of social justice projects while studying law is extremely important for graduates who go onto to work in the legal profession. The profession needs diversity and, as the legal system affects many less privileged groups in the community, educating lawyers about social justice issues is extremely important. Large scale employers of UNSW graduates such as NSW Legal Aid and Community Legal Centres would find it difficult to find trained and committed legal practitioners if deregulation of funding limited the ability of universities like UNSW to offer a wide range of electives. 

I have worked as a solicitor in a community legal centre for the last 5 years. Before that I worked for a government department conducting a large scale research project on bias against women in the legal system. The work I have done has contributed to the reform of the legal system to make it more equitable for underprivileged groups in the community. In turn governments are assisted by this kind of work in that they are advised about the effect of their laws on groups in the community. My commitment and interest in social justice legal issues came directly from my studies at UNSW Law School. As a students I was encouraged to nurture my interest in exploring social justice issues and was offered several voluntary work experiences that increased my knowledge in and commitment to these areas of law. 

It is for these reasons that I strongly oppose any deregulation of university funding. It will force universities to provide mainstream, 'commercially viable' education. The interest and commitment of students for other, equally important, forms of legal practice will not be nurtured and as a result they will not be encouraged to work in alternative legal employment which focus on social justice issues. 

I am also concerned that deregulation will drive up HECS fees. These fees already discourage many students from studying law particularly mature entry students who cannot afford to accrue debts later in their life and other graduate students who already have debts from previous studies. In my experience in the legal profession these students often make the best lawyers. 

As the child of a single parent family, my mother was not able to financially support me in my studies. I would not have gone to university if I would have accrued a  HECS debt of more that $30,000. I have still not paid off my HECS debt from studies in the early 90s which was comparatively small ($13,000) to the debts accrued by current students. While increasing HECS fees will prohibit many students from studying law, it will also discourage legal graduates from working in alternative legal careers such as for NSW Legal Aid or community legal centres. These jobs do not pay well and it would be difficult to repay a large debt on such a salary. 

For all these reasons, I urge you not to support the proposals to deregulate university funding. If these reforms are put in place our legal profession will look remarkably different in 10 years and there will be a dearth of lawyers working to protect the interests of underprivileged groups in our communities. It is precisely these interests that it is the government's role to protect. I urge you, for these reasons to not support the Budget reforms on university funding.

Yours sincerely

Pia van de Zandt

Solicitor
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