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	SENATE BUILDING & CONSTRUCTION INDUSTRY
INQUIRY


Submission by
Allan Drake-Brockman
National Workplace Relations Partner, Gadens Lawyers

A. INTRODUCTION & OVERVIEW
1. I have practised as a workplace relations lawyer for over 25 years.  I have acted for clients from all sectors of industry.  I have had a particular involvement with the building and construction industry and I have acted as solicitor and counsel in all Industrial Courts and Tribunals.  The views expressed in my submission are entirely my own personal views based on the abovementioned experience.
2. My submission will be confined mainly to three (3) broad areas:

(a) pattern bargaining;

(b) project agreements; and

(c) industrial action in the building and construction industry and the operation of Section 127 of the Workplace Relations Act 1996 (WRA) generally.

3. I have read the findings and recommendations of and considered the relevant evidence given to the Cole Royal Commission into the Building and Construction Industry.  I have also read and considered the provisions of the Building & Construction Industry Improvement Bill 2003 (BCIIB) and related legislation.  I have also read with interest the following submissions:

(a) the submission of the Queensland Master Builders Association to this Inquiry; and
(b) the submission of JJ O’Connor, Retired Member of the Australian Industrial Relations Commission, which in turn refers to the Australian Industry Group’s (AIG) position on the Exposure Draft - Building & Construction Industry Improvement Bill 2003.
4. I have considered those submissions and would also like the opportunity to make brief comments in relation to them.

B. FINDINGS & RECOMMENDATIONS OF THE COLE ROYAL COMMISSION INTO THE BUILDING & CONSTRUCTION INDUSTRY
5. Pattern Bargaining
(a) Recommendation 2 proposed that the Building and Construction Industry Improvement Act (BCIIA) prohibit pattern bargaining and provide that on the application of an interested person or the proposed Australian Building and Construction Commission (ABCC), the Federal Court may grant an interim, interlocutory or permanent injunction restraining any person, or the servants or agents of any person, from engaging in pattern bargaining. Failure to comply with such an injunction by any employer organisation or union would be a ground for that organisation’s deregistration.
(b) Recommendation 3 addressed the issue of common nominal expiry dates in a large number of agreements which makes pattern bargaining more likely to occur. Consequently, it was recommended that the BCIIA provide that the nominal expiry date of any enterprise bargaining agreement (EBA) be determined by reference to the expiry of a fixed period after the date on which the agreement is entered into.
(c) Recommendation 4 proposed that the BCIIA make it a precondition for the certification of any enterprise bargaining agreement (EBA) that the Australian Industrial Relations Commission (AIRC) is satisfied that the enterprise bargaining agreement is not a pattern agreement. 
(d) Recommendation 5 proposed that the BCIIA require a vote by employees at an enterprise whose employment is covered by an EBA as to whether each employee would participate directly in negotiations with the employer for a new EBA or whether the employees wished to be represented by an employee negotiating committee, union or other agent.
6. Project Agreements
The Royal Commission Final Report came to the conclusion that project agreements could not be justified because their true reason for being is to minimise industrial disputes and to alleviate the head contractor’s organisational difficulties with subcontractors but at the price of disturbing the relationship between the true employers of labour, the subcontractors, and their employees, who consequently have no say in the terms of their employment relationship.
 

Recommendation 13 proposed that the BCIIA provide that the only form of project agreement which can have force and effect is one made under ss.170LC or 170LL of the Workplace Relations Act 1996 (Cwth) (WRA) and certified by the AIRC, pursuant to that Act. Where a project agreement has been made but the application for it to be certified has not been made to the AIRC within 21 days, that agreement is deemed to be void, unlawful and unenforceable. Where the AIRC has refused to certify a project agreement, that agreement is deemed to be void, unlawful and unenforceable.

It should be noted that the Final Report of the Royal Commission acknowledged that s.170LC is a virtually unused provision and that the vast majority of project agreements are uncertified.
 The report also stated that the requirements of s.170LC were being circumvented by the practice of bringing project agreements in the form of single employer agreements for certification by a single member of the AIRC.

7. Industrial Action
(a) Recommendation 10 proposed that the BCIIA prohibit industrial action taken in support of any claims made in respect of a proposed agreement unless such action is protected action within the meaning of the WRA as varied by the BCIIA.
(b) Recommendation 11 proposed, in part, that the BCIIA provide that 
(i) if protected action is taken, it can proceed for no more than 14 days;
(ii) if it continues for 14 days it must then stop;
(iii) if, for any reason, it stops within the 14 day period, it may not resume.

C. THE BUILDING & CONSTRUCTION INDUSTRY IMPROVEMENT BILL, 2003
8. Pattern Bargaining
(a) Definition

The Building and Construction Industry Improvement Bill (BCIIB) defines pattern bargaining in the following terms:

s.8 
(1) Subject to this section, pattern bargaining means a course of conduct or bargaining, or the making of claims, by a person that

(a) involves seeking common wages or other common conditions of employment (other than in an award or State award); and

(b) extends beyond a single business.

(2) Conduct by a person is not pattern bargaining to the extent to which the person is genuinely trying to reach agreement on the matters that are the subject of the conduct.

(3) A party to a proposed agreement in relation to a single business, or part of a single business, does not engage in pattern bargaining.

(b) Certification

The BCIIB at s.56 provides that:

The AIRC must not certify a building agreement unless it is satisfied that the agreement did not result from pattern bargaining.

(c) Injunction

The BCIIB at s.67 prescribes circumstances in which the Federal Court may grant an injunction or interim injunction to prevent proposed or actual pattern bargaining on the application of an Australian Building and Construction Commissioner or any other person, provided that: 

(i) the defendant is an organization or constitutional corporation or

(ii) the conduct adversely affects or is intended to affect adversely a constitutional corporation in its capacity in the building industry or

(iii) the conduct occurs in connection with the negotiation of an agreement under Division 2 of Part VIB of the Workplace Relations Act or in relation to an industrial dispute that the parties are seeking to resolve by an agreement under Division 3 of Part VIB of the Workplace Relations Act. 
The injunction may be granted whether or not the defendant has in the past engaged in such conduct, intends to do so in the future or whether there is a risk of substantial damage to any person as a result of the conduct. The section has effect despite anything in section 170MT of the Workplace Relations Act.
9. Project Agreements
The BCIIB in s.68 provides that uncertified project agreements which secure standard employment conditions on a particular site or sites are unenforceable in relation to the building employees provided that: 

(a) not all employees are employed by the same employer and 

(b) either a party to the agreement is an organisation (with at least some of the employees being members of that organisation) or a party to the agreement is a constitutional corporation (with at least some of the employees being employees of that corporation).

The BCIIB appears to contemplate that certification under s. ss.170LC or 170LL of the WRA remains a possibility, as anticipated by Recommendation 13.

10. Industrial Action
The BCIIB provides in s.81 that industrial action is not protected action for the purposes of the WRA beyond the 14th day after the notified day in relation to the proposed agreement under s.170MO(5) of the WRA. After a three-week cooling-off period, the AIRC may issue a certificate under s.81(3) which may have the effect of making any further industrial action protected action.  However the mere fact that industrial action is covered by a certificate does not mean that it will be protected action.  For example it might be disqualified by another provision of the BCIIB
This certificate may be issued only after taking into consideration:

(a) the matter at issue

(b) the merits of each party’s case

(c) each party’s interests and the public interest

(d) the effect of industrial action on third parties

(e) whether attempts to reach agreement have been genuine

(f) the reasonableness of each party’s conduct during negotiations and

(g) any other principles formulated by a Full Bench.

D. THE BUILDING & CONSTRUCTION INDUSTRY IMPROVEMENT BILL, 2003 - COMMENT
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Pattern Bargaining and Project Agreements
As pointed out by other submissions, project agreements are the norm on major building projects.  Because of the proliferation of sub-contracting in the building and construction industry it may be that on a major building project the head builder has very few and in some cases no direct building employees and the building works are almost exclusively undertaken by building sub-contractors.  In a practical sense to satisfy tendering requirements and to ensure that there is some form of uniformity of labour standards on building construction sites there may be a series of certified agreements that reflect the main project certified agreement between the head builder and the relevant Union.  Obviously this brings into play potential issues concerning the Trade Practices Act 1974 and particularly the Freedom of Association provisions of the WRA.  The ultimate issue will be what labour standards are to be met by the building sub-contractors in their agreements with their employees and/or relevant Union.  Is the relevant labour standard to be that which is contained in the main project certified agreement between the head builder and the relevant Union or perhaps by measuring those labour standards against relevant Federal and State awards and agreements.
I agree with the AIG submission referred to above that 

“Prohibiting pattern bargaining which is freely entered into by parties would be a very significant step because the vast majority of current enterprise agreements in the industry are pattern agreements … it is important that the legislation contain a mechanism to enable the certification of genuine project agreements for major projects.  If such a mechanism was established there would no longer be a need for the use of common enterprise agreements (which could be regarded as pattern agreements) to manage the significant risks associated with the construction of major projects.

The use of project agreements on major projects is a legitimate risk–management practice adopted by stakeholders in the building and construction industry and such a practice can be clearly differentiated from damaging industry-wide pattern bargaining approaches and damaging industry agreements.

Major projects can be viewed as enterprises that bring together parties with the relevant skills and expertise in the pursuit of a common goal.  The ability to implement effective risk management strategies is a vital factor that underpins decisions by investors to fund major projects. “
Accordingly, pattern bargaining provisions need to ensure that multiple-business agreements under Section 170LC of WRA (and in certain circumstances greenfields agreements under Section 170LC of WRA) are exempt.

The provisions for multiple-business agreements (and in certain circumstances greenfields agreements) need to be enhanced to accommodate project agreements.
Subcontractors on any particular project should be able to become a party to the multiple-business project agreement.
If any subcontractor chooses not to become a party to the multiple-business project agreement the subcontractor should be free to enter into a certified agreement as long as the terms and conditions of that certified agreement do not go above the terms and conditions contained in the multiple-business project agreement.
In circumstances where the head builder chooses to have a section 170LK agreement or Australian Workplace Agreements with its employees as opposed to a multiple-business project agreement then the subcontractors will be free to negotiate a separate certified agreement and/or Australian Workplace Agreement with the relevant unions and/or their employees as the case may be without limitation.
I believe there would then be a great incentive for head builders to look to entering into multiple-business project agreements.

Such enhanced multiple-business project agreements should be capable of being registered by single Commissioners of the AIRC in the interests of speed and efficiency.

In his submission Retired Commissioner O’Connor states,

“Section 56 excludes pattern bargaining.  All of the agreements struck in the resource expansion industry in WA are the results of pattern bargaining at the initiative of the developers and contractors.  To have employees on the same site, such as the Northwest Shelf Expansion Project, performing the same work for different rates of pay, is a recipe for disaster.  It would result in industrial action unable to be controlled by any trade union and would see conflict between contractors due to poaching of employees in a skilled workforce that is increasingly harder to attract.  The AIG submission also points to the necessity to allow some form of common agreement for major projects.”

I agree with the observations by Retired Commissioner O’Connor and I broadly agree with the submission made by AIG and the Queensland Master Builders Association.  A problem may arise in relation to multiple-business project agreements where some of the contractors are either partnerships or individuals and may not be capable of entering into a federal agreement.  Certainly Sections 68 and 72 of the BCIIB seek at least in part to address these issues.  But unless the legislation itself can overcome any constitutional issues then it may be necessary to seek the cooperation of the States to provide for counterpart State legislation.
In the event that there are not project agreements on major building sites then the real difficulty will be exposed in relation to industrial action taken by Unions as part of enterprise bargaining for certified agreements. 
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Industrial Action

The provisions under the BCIIB dealing with industrial action on their face seem extremely prescriptive and seem contrary to the general principles of enterprise bargaining where the parties are free to take strike and lockout action as the case may be to obtain enterprise agreements.  However ,even if there is a limit of 14 days industrial action from the date referred to in the relevant notice, in the context of the building and construction industry that would create a large amount of disruption and in the case of building employers significant loss and damage.  A period of up to 14 days industrial action on any major building site would be very damaging, if not fatal to the commercial prospects of the building employers involved.  To take a hypothetical example if there is a major building project comprising of a head builder and 100 specialist building sub-contractors and the relevant Union takes the view that  because it is prevented from “pattern bargaining” it will seek to negotiate with each and every one of the building sub-contractors and to reach a separate and distinct agreement with each and every one of those building sub-contractors, then the potential for industrial action would be enormous.  Representing in theory a period of industrial action covering the whole period of the proposed building work.  In any event the work of building sub-contractors is heavily integrated and even if only a handful of building sub-contractors are involved in industrial action as a result of enterprise bargaining that could still be very damaging to the progress of the building project.  Certain specialist sub-contractors such as crane operators, concrete and steel fixing contractors etc are vital to the site and in many cases if their employees are on strike then the employees of other sub-contractors on the site cannot work.
Particularly in relation to the submission by JJ O’Connor, Retired Member of the Australian Industrial Relations Commission, I agree with his comments about Section 127 of the Act.  Section 127 still remains a reasonably quick and efficient means by which unprotected industrial action can be stopped and the assistance of the AIRC to deal with the industrial dispute can be obtained.  There is likely to be legislation passed shortly which will specifically allow the AIRC to make “interim orders” under Section 127 which may further enhance the process.  In many cases employers not surprisingly are unhappy about protected industrial action being taken and much of the frustration they have in relation to that is probably more related to the system of enterprise bargaining and consequent protected industrial action than to the operation of Section 127.  Overall in relation to unprotected industrial action, Section 127 is as I have said a quick and efficient means by which to obtain an industrial remedy.
Based on my experience of Section 127 applications in Western Australia, Section 127 applications can be brought on quickly and should be brought on in the AIRC generally as quickly, as say interim injunction applications in State Supreme Courts.
13.       CONCLUSION

For the building and construction industry to prosper industrial action connected with enterprise bargaining needs to be reduced, if not avoided.

A sensible system of multiple business project agreements needs to be established to limit industrial action connected with enterprise bargaining.

The current provisions of the BCIIB if enacted would not in my view, either in a legal or practical way, operate to substantially reduce or avoid industrial action connected with enterprise bargaining in the building and construction industry.
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