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SENATE EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION COMMITTEE

INQUIRY INTO THE BUILDING AND CONSTRUCTION INDUSTRY

SUBMISSION OF THE TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA

INTRODUCTION
1. The Trades and Labor Council of Western Australia (the TLCWA) is the peak body for unions in Western Australia.

2. The TLCWA represents 49 affiliate unions and approximately 157,200 union members in Western Australia.
3. The TLCWA fully endorses and supports the submission and recommendations made by the ACTU to this inquiry.

4. The Cole Royal Commission and the Government’s response to the Royal Commission including the Building and Construction Industry Improvement Bill 2003 does not address or resolve the key issues facing the building and construction industry.

5. The TLCWA supports the ACTU’s recommendation that a tripartite process be employed to address all the issues facing the building and construction industry.

THE DRAFT BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL 2003
6. The TLCWA opposes the Building and Construction Industry Improvement Bill 2003 (the Bill) in its entirety. The Bill is a result of a biased Government response to a flawed Royal Commission.
7. The Bill is unnecessary and seeks to apply a draconian regulatory approach to one part of one industry. The focus of the Bill is to restrict legitimate union activity.
8. The Bill is an attack on unions and workers’ fundamental rights. The Bill is overly complex and has the potential to cause more confusion for all parties in the industry.

9. The focus of the Bill on union activity and not the other issues critical to the industry is evidence of unbalanced and anti-union sentiment behind the Bill and the Government’s approach to the Cole Royal Commission.

ABCC

10. The TLCWA does not support industry specific regulation in the form of the proposed Australian Building and Construction Commission (the ABCC) and submits that the proposed ABCC is both unnecessary and unworkable.
11. There is already sufficient regulation and if there are issues of enforcement then they should be addressed through the proper resourcing of the current regulatory agencies.

12. The reporting requirements in the draft legislation to the ABCC are onerous and compliance for all parties in the industry will be difficult.

Collective Bargaining
13. The TLCWA strongly supports the rights of workers to bargain collectively and submits that the restrictions on industry-wide bargaining contained in the Bill are contrary to the internationally accepted principles of collective bargaining. 

14. Apart from the restrictions on pattern bargaining dealt with below, the system for certified agreements contained in the Bill is a deliberate attempt to discourage that making of such agreements in the building industry. 

15. The restrictions on matters that are allowed in the agreements, the requirements relating to bargaining periods and a ballot of employees will add further complexities to the system and potentially cause confusion for parties in the industry including employers and sub-contractors. 

16. The prohibition on pattern bargaining is further evidence of the Bill’s anti-union bias and the Government not taking into account the advantages of such bargaining. Pattern bargaining allows for consistency, equity and certainty for employers and employees. The requirement for each and every contractor and employer on a building site to engage in separate negotiations for wages and conditions with the union or their employees is not effective or efficient. 

17. The contraventions of international legal obligations with respect to collective bargaining are dealt with below.
Protected Industrial Action

18. The TLCWA also has major concerns with the Bill’s limitations on protected industrial action. The Bill limits otherwise legitimate industrial action in the following ways:

· Limiting protected industrial to claims pertaining to the employment relationship;

· Removing the possibility of taking protected industrial action during the operation of a certified agreement;

· Introducing a cooling off period; and

· Requirement for secret ballots.

19. The TLCWA’s opposition to limiting protected industrial action in respect of the matters it can relate to and the circumstances are discussed further below in respect of Australia’s obligations under international labour law.

20. The required cooling off periods in the Bill will have the effect of prolonging industrial disputes. Such a provision encourages longer and more sustained industrial action rather than short periods of industrial action before the issues are resolved. The cooling off provisions will discourage the quick resolution of disputes.

21. The TLCWA is also firmly opposed to the introduction of mandatory secret ballots before industrial action is taken.  The process for mandatory secret ballots in the Bill is complex and time consuming and will have the effect of significantly curtailing the right of workers to take industrial action.

22. The Western Australian experience with secret ballots demonstrates the ineffectiveness of such requirements. Western Australia had a system of pre-strike ballots in legislation between 1997 and 2002 and not one such ballot was held.
23. It should also be noted that the federal Government’s previous attempts to introduce secret ballots for industrial action have been repeatedly rejected by the parliament.

24. Furthermore, the Workplace Relations Act 1996 already has provisions whereby pre-strike ballots are able to be ordered by the AIRC and there is no justification for a mandatory requirement for such ballots related only to one industry. 
Right of Entry

25. The TLCWA is opposed to the provisions resricting the right of entry for union officials as instituting an unnecessary and overly bureaucratic process contrary to principles of freedom of association.

26. The current provisions in the Workplace Relations Act 1996 and the provisions in the Industrial Relations Act 1979 (WA) provide appropriate and adequate regulation of the right of entry.

27. The provisions of the Bill are a clear attempt to restrict, potentially to the point of elimination, the rights of unions to go about their legitimate business. 

28. The reporting requirements for the exercise of a right of entry under the Bill are absurd. It is the legitimate business of unions to visit numerous relevant worksites and the vast majority of such visits do not cause disruption to the workplace and yet all such visits would have be reported in a particular manner to the ABCC under the Bill.

OCCUPATIONAL HEALTH AND SAFETY
29. Occupational health and safety is a real issue in the building and construction industry and a concern for the TLCWA. 
30. The TLCWA considers that OHS issues in the construction industry are most appropriately addressed by State and national tripartite Occupational Health and Safety Commissions.

31. The TLCWA does support the development of national OHS standards relating to the construction industry being developed by the State and National Occupational Health and Safety Commissions. However, to adequately address these issues, particularly the implementation and enforcement of standard, the National Occupational Health and Safety Commission and the State agencies must be properly resourced.

32. The TLCWA opposes the provisions in the Bill dealing with OHS. The effect of the Bill would be that there would be two system of OHS regulation in place. There is a very real possibility of the provision causing confusion in workplaces with respect to which provisions relate to which workers and this has the potential to undermine the health and safety of workers.

33. A complex and confusing OHS system can only further increase the danger to workers.

34. The provisions in the Bill relating to entitlement to be paid when there is a risk to health and safety on a site could put workers in the construction industry further in danger. The provisions are inconsistent with the common law obligation to refuse dangerous work enshrined in statute in Western Australia and most other States (see s.26 Occupational Safety and Health Act 1984 (WA)). 

AUSTRALIA’S OBLIGATIONS UNDER INTERNATIONAL LABOUR LAW
35. Australia is a signatory to a number of International Labour Organisation (ILO) conventions relating to labour law and industrial relations. Australia is also a signatory to the Declaration of Human Rights and the International Covenant on Economic, Social and Cultural Rights which contain articles relevant to the protection of workers rights.

36. The two most relevant ILO conventions are the Freedom of Association and Protection of the Right to Organise convention (No.87) and the Right to Organise and Collective Bargaining convention (No.98).
37. The Bill breaches international law pursuant to these conventions with respect to obligations regarding collective bargaining, the taking of industrial action and the right of entry for unions.

Collective bargaining

38. Article 4 of Convention No.98 requires the encouragement and promotion of collective bargaining. The provisions of the Bill restrict and discourage collective bargaining in the building and construction industry.
39. The Bill limits the subject matter for collective agreements contrary to Convention 98. The ILO considers the right to bargain freely with respect to conditions of work constitutes an essential element in freedom of association and that public authorities should refrain from interference which would restrict this right.
 
40. The prevention of pattern bargaining is also contrary to international legal standards relating to collective bargaining. The ILO is quite clear that according to the principle of free and voluntary collective bargaining embodied in Article 4 of Convention No.98 the determination of the bargaining level is essentially a mater to be left to the discretion of the parties and, subsequently, the level of negotiation should not be imposed by law.
 

41. Furthermore, the ILO considers that legislation should not constitute an obstacle to bargaining at an industry level.
  The ILOC Committee of experts has already indicated that provisions of the Workplace Relations Act 1996 are contrary to the principle of voluntary bargaining commenting that:

“the choice of bargaining level should normally be made by the partners themselves, ad that the parties ‘are in the best position to decide the most appropriate bargaining level’.”

42. The Bill furthers the breaches by this Government of international convention by which they are bound.  
Industrial Action

43. The right to take industrial action is a broad right and it is a right which members of the IOL are, including Australia, are bound to respect.

44. The ILO regards the right to strike as a fundamental right of workers and their representatives. The ILO considers the following limitations on the right to take industrial action as contrary to the obligations under the Conventions:

· Limiting the subject of industrial action to issues of the employee-employer relationship and not allowing lawful industrial action for progressing claims relating to economic and social interests;

· Prohibition on “sympathy strikes”;
· Deeming unlawful strike action on the grounds it threatens to cause significant damage to the Australian economy rather than limited to essential services.

45. The Committee of Experts made the above observations with respect to the Workplace Relations Act 1996, however, they apply equally to the provisions of the Bill.

46. The relevant principles of international law supported by the ILO supervisory bodies in relation to the holding of pre-strike ballots provide that the legal procedures for declaring a strike:

· should be reasonable;

· should not place substantial limitations on the means of action open to trade unions; and

· should not be so complicated as to make it practically impossible to declare a legal strike.
 

47. The provisions of the Bill are contrary to each of the above principles. The process and procedures required to take protected industrial action are outlined in the ACTU’s submission. The limiting of the matters which can be the subject of protected industrial action and the complex procedure and time frames for holding protected industrial action amount to an unreasonable limitation on the right to strike in breach of the ILO conventions. 
Right of Entry
48. The restrictions on the right of access to workplaces by union representatives contained in the Bill are incompatible with the concept of Freedom of Association. 

49.  Convention No.87 provides in Article 11 that 

“Each member of the International Labour Organisation for which this convention is in force undertakes to take all necessary and appropriate measures to ensure that workers and employers may exercise freely the right to organise.”
50. Furthermore, it is also clear that pursuant to Convention No.87, worker’s representatives should enjoy such facilities as may be necessary for the proper exercise of their functions including the right of access to workplaces.
 The restriction of union officials to an area of the workplace determined by the employer and the ability to exercise a right of entry for recruitment purposes being restricted to once every six months undoubtedly restricts union officials exercising their functions.  
51. The attempt by the Government to frustrate union right of entry in the Bill is clearly contrary to the international jurisprudence on freedom of association discussed above. 

EMPLOYMENT RELATED MATTERS
52. The TLCWA is very conscious of the skill shortages and deficiencies in the apprenticeship system within the building construction industry.

53. The projects in the North West of Western Australia clearly identify the need for training and skills development. If the Gorgon development on Barrow Island goes ahead along with the construction anticipated for the North West Shelf there will be a severe shortage of skilled tradespeople in Perth, South Australia, Tasmania, Queensland, New South Wales or Victoria. These projects will ensure that the availability of skilled tradespeople will be a very significant issue. 
54. The reasons for the general problems with skills shortages and the apprenticeship system are outlined in details in the ACTU’s submission.  

55. Instead of embarking on an ideologically driven crusade against unions, the Government should be working constructively with all parties in the construction industry to move the industry forward. 
CONCLUSION
56. With respect to issues raised by the terms of reference of the inquiry and not addressed specifically in these submissions, the TLCWA supports the submissions made by the ACTU.

57. The Bill should be wholly rejected and a tripartite process instituted to address all the issues relating to the building and construction industry.

58. There are positive developments in the building and construction industry in Western Australia. A number of long standing demarcation disputes, including disputes between the CFMEU and the AMWU and disputes between the AWU and the CFMEU, some going back 30 years, have been successfully resolved.

59. The TLCWA calls on the Inquiry to focus on means of moving the industry forward in a positive way.
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