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Introduction

1. The Construction Forestry Mining and Energy Union of Workers (CFMEUW) is the Western Australian State counterpart of the Construction Forestry Mining and Union Western Australian Divisional Branch.

2. The CFMEUW is registered as an industrial organisation under the provisions of the Industrial Relations Act 1979. (“the WA IR Act”) The CFMEUW operates under the laws of Western Australia. Its office holders hold positions with the CFMEU and because of dual registration under both state and federal industrial laws the CFMEUW’s members are also members of the CFMEU.

3. In Western Australia, the CFMEU has over 8500 members. These members are employed throughout the building and construction industry, but are particularly concentrated in the commercial construction and engineering sectors.

4. In Western Australia the CFMEU is an industrially active organization. The CFMEU makes no apology for this for the reason that our activism is directed at protecting and advancing the interests of our members.

5. The attention and publicity the CFMEU receives as a result of its activism is mixed. Much of it is negative, sensationalized and directed at the disruption (potential or otherwise) that is caused to business. The extent to which this publicity is based on fact is at times questionable. But behind the much maligned public perception that so often precedes the CFMEU’s comment or involvement in any issue in Western Australia, is an untold story.

Services Provided by the CFMEUW to its members

6. The CFMEUW employs two full-time paid solicitors to provide industrial advice to and to represent the CFMEUW and its members in proceedings before State and Federal Industrial Courts and Tribunals. The CFMEUW has a staff member dedicated to pursuing underpayment of wages claims.

7. In the year January to December 2003 the CFMEUW through the efforts of these people recovered more than $600,000 in unpaid employee entitlements on behalf of individual members. These figures do not include entitlements that were recovered on behalf of employees in the building and construction industry as a result of settlements reached at a workplace level, by CFMEUW organisers and site representatives or through unfair dismissal claims.

8. The CFMEUW through its solicitors Slater and Gordon also provides representation for its members in unfair dismissal, workers compensation and personal injury claims. In an industry where as many as 50 workers die each year and many more suffer debilating injuries, an advocacy service geared to pursuing injured construction workers entitlement to security of income through injury compensation, is paramount.

9. Many of the injuries for which construction workers have to be compensated are as a result of accidents that were entirely preventable. There is widespread evidence of builders in Western Australia who flout occupational health and safety laws to gain an unfair advantage in a tender process, which in some parts of the industry is a race to the bottom on acceptable health and safety standards.

10. To combat this, the CFMEU has two designated full time safety specialists, both with skills equivalent to, if not better than, inspectors employed by the state regulatory body Worksafe. Additionally the CFMEU has established the Construction Skills Training Centre (“CSTC) to educate and train construction workers on a range of safe working methods.

11. Further benefits provided to members include free coverage included in the price of membership for travel insurance, ambulance insurance, journey cover for accidents traveling to and from work.  Representation and advice are provided in some unfair dismissals, discrimination and harassment complaints.  The CFMEUW’s solicitors are also involved in the negotiation and drafting of enterprise bargaining agreements.

The Construction Skills Training Centre

12. The achievement of the CFMEU in establishing the CSTC should not be understated. The CSTC is making an important contribution to addressing a publicized construction skills shortage which the state needs to overcome to capitalize on nationally significant resource development opportunities.

13. The CSTC is a state of the art facility. It boasts cranes of all shapes and sizes, material hoists, forklifts, scaffolding, rigging equipment and tools. The centre has seven classrooms, is staffed by five full time trainers, five casual trainers and three administrative staff. The CSTC is a registered training organisation for non-trades construction workers with Australian Quality Training Framework  and International Organisation for Standardisation (ISO 9000) accreditation.
14. The CSTC has operated successfully since 1993. A similar facility that was opened by the Master Builders Association and which was in part funded by taxpayers fell into financial ruin after just two years in 2000. Apprentices and employers were left swinging and unanswered questions still hang over the people who were involved with this failed venture.  

The Cole Royal Commission

15. Clearly the CFMEUW has its critics and detractors, both of whom inevitably have axes to grind of a partisan, political or even personal nature. The CFMEUW expected to see submissions from the Master Builders Association, the Chamber of Commerce and Industry and other employer bodies supporting the Building and Construction Industry Improvement Bill (2003) (“the Bill”) Much of their support for the Bill centres on findings from the Cole Royal Commission. 

16. The CFMEUW considers that the Cole Royal Commission was a political extension of a conservative anti-union agenda.
 The Royal Commission was established following an 11 page report commissioned by Employment Advocate and former Reith Staffer Jonathan Hamberger. 

17. Hamberger’s report promoted a sensationalist view that corruption, fraud and other illegality was endemic in the construction industry. It concentrated wholly on allegations against unions and their officials. His justification for not referring the allegations raised in his report to existing law enforcement authorities was that these agencies lacked both the willingness and the expertise to deal with matters with an industrial relations component. 

18. The CFMEUW believes this Commission was a disproportionate response to the matters raised in Hamberger’s report and that these matters could have been dealt with by existing law enforcement agencies. 

19. This view is supported by the fact the matters the subject of the Confidential 23rd Volume of the Royal Commission’s Report have now been referred to these agencies. It is worth while noting that not one prosecution arising out of the 23 rd Volume has been brought against the CFMEUW or its officials.
Cole Royal Commission Findings

20. Despite the wholly partisan nature of the Cole Royal Commission’s focus, procedures and findings (a point which has been widely documented
) the Commission did not make any findings that supported  Hamberger’s allegations of fraud, illegality and corruption, in so far as they related to Western Australian Union Officials.

21. There were no adverse findings on the extraordinary allegations of bribery and secret commissions in relation to the ownership of a hotel by a union official.

22. The CFMEUW contends that the Cole Royal Commission needs to be viewed as the political construct that it was. It was an inquiry that was established to deliver pre-determined outcomes. By its very nature it was a forum in which the CFMEUW’s critics and detractors could advance evidence and assertions without fear of challenge. The Commission through its counsel assisting and media and public relations unit was able to advance submissions and evidence tailored to these ends, again without fear of challenge. 

23. As an inquiry that purported to be unblinkered or unbiased, the Cole Royal Commission overlooked the contribution made by the CFMEUW in Western Australia to protecting employees’s entitlements, improving health and safety and providing training to construction employees. 

24. Due to the way in which the Commission conducted its inquiries,
 the Cole Royal Commission needlessly and unfairly damaged the reputations of CFMEUW members and officials. It is regrettable that Cole could only find fault with the CFMEUW despite the benefits construction workers receive from our direct and indirect contribution to the building and construction industry. 

The Building & Construction Industry Improvement Bill

25. The CFMEUW contends the Bill must be opposed because of its asymmetrical focus on the conduct of employees and their unions.
 It is the CFMEUW’s view that the Bill will place in jeopardy the CFMEUW’s ability to effectively represent the industrial interests of its members. 

26. Put simply the Bill will unfairly curb the CFMEUW’s capacity to protect and improve workers wages and entitlements and to deliver on acceptable training and health and safety standards in the building and construction industry.

27. Key aspects of the Bill that will place significant constraints on the ability of the CFMEUW to represent the industrial interests of construction workers are discussed in the paragraphs that follow. The areas we have given particular attention to, in addition to those matters covered in the Submission of the Construction Forestry Mining and Energy Union (Construction and General Division) to the Senate Employment Workplace Relations and Education References Committee On the Building and Construction Industry Improvement Bill 2003 and Related Matters – December 2003 (“Submission of the CFMEU National Office”) are the issues of Pattern Bargaining and Rights of Entry. 

28. We have done this because the case studies conducted by the Cole Royal Commission and the public criticism made of the CFMEU in Western Australia particularly relate to these key issues.

29. Our focus on these two issues should not be viewed as in any way supporting those parts of the legislation that deal with the establishment of the Australian Building and Construction Commission (“ABCC”), the constraints that will be placed on the rights of building workers to engage in protected industrial action or any other parts of the Bill.

Pattern Bargaining

30. The Cole Royal Commission recommended that the practice of pattern bargaining be prohibited by statute. But before embarking on an examination of this issue in any detail it is worth noting Cole’s finding that pattern bargaining is not unlawful.

31. Cole also noted that previous bills to prohibit the practice had not been passed by Parliament. Regrettably, Cole failed to consider why the legislature had chosen to act in that way.

32. The recommendation to prohibit pattern bargaining is preceded by a discussion of the legislative means by which enterprise agreements are ratified by the Australian Industrial Relations Commission (AIRC) and an identification of the issue taken by the Royal Commission on the practice.

33. The nub of the issue with pattern bargaining was described by Cole in these terms;

The result is that no discussions take place between workers and their employer at the workplace level and no consideration is given to the individual interests and needs of the employer and the workers. Productivity improvements which could flow from such discussions are prevented. The benefits of such improvements are denied to all involved in the business. The scope for competition is minimized because all contractors are committed to providing the same wages and conditions.

34. What Cole meant by the individual interests of employees and employers is open to debate and conjecture. This is equally the case with the productivity improvements Cole claimed could flow from the prohibition of pattern bargaining.

35. In Volume 12 of the Cole Royal Commission’s Report (State and Territory Overviews) the CFMEUW faced adverse criticism over the practice of pattern bargaining. At paragraph 13 Cole states;

Most head contractors operating in the industry in Perth central business district (CBD) and its surrounds have union-endorsed EBA’s with the CFMEU or CFMEUW. Some of these head contractors bring pressure to bear on subcontractors to enter into union-endorsed EBAs. Head contractors with union-endorsed EBAs believe engaging subcontractors will enhance industrial harmony and secure industrial peace. Those expectations are commonly misplaced. However the prospect of industrial peace, even if not realized, is regarded as preferable to the certainty of industrial disruption if an alternative course is followed.

36. At Paragraph 21 this criticism is repeated as Cole states;

Enterprise bargaining with the CFMEU rarely displays characteristics associated with a genuine bargaining process. Standard form union endorsed EBA’s are presented as non-negotiable. Negotiation occurs, if at all, at the edges. Contractors and sub-contractors secure few tangible benefits from the process. Consistency of terms is commonplace. Dates of expiration of agreements are mostly the same thereby maximizing the CFMEU’s capacity to hold contractors and subcontractors to ransom.

37. Seemingly inherent in Cole’s criticisms and recommendations on this issue are the following;

(i) 
the practice is only promoted and pursued by the CFMEU and other unions in the building and construction industry, 

(ii) 
that such a practice is not supported by employers,

(iii)
the practice is not in the best interests of employers and sub-contractors,

(vi)
a view that employees have little say in the conditions that bind them,

38. In the analysis that follows it will be revealed on the evidence that was available to the Commission employers, (particularly in engineering construction) engage in pattern bargaining, regard it as being in their best interests and have little difficulty with employees being denied a say in the conditions that bind them.  

39. Cole’s criticisms and recommendations of the practice of pattern bargaining are significant to the matters to be examined by this inquiry for two reasons. Firstly they underpin much of the impetus for the Bill and an examination of this issue will reveal the extent to which the Bill has been drafted to suit the interests of building and construction employers to the detriment of workers in the industry.

40. Secondly but more importantly they provide the inquiry with a cogent example of the extent to which the Cole Royal Commission embarked on a skewed and one-sided identification of and presentation of the issues to be examined by the Commission.

Pattern Bargaining in Western Australia

41. Commissioner Cole states at paragraph 37 of the State and Territory Overview that about 71% of the building and construction activity in Western Australia was subject to the Commission’s terms of reference. Of this 71%, 68 % of building and construction activity in Western Australia was in engineering construction.

42. Engineering construction activity in Western Australia covers the following areas of work;

heavy industry,
roads, highways and subdivisions,-
telecommunications,
bridges railways and harbours,
electricity generation, transmission and pipelines,
water storage and supply, sewerage and drainage,
recreation and other

43. This finding is significant for the reason that Cole’s identification of the issue with pattern bargaining in Western Australia, may only be said to relate to 3 per cent of building and construction activity that fell within the Commissions terms of reference, an area in which the CFMEUW’s membership is concentrated.
Case Studies into Engineering Construction

44. At its Western Australian Hearings, the Cole Royal Commission presented five case studies on Engineering Construction Projects. Each case study presented a view of a poor industrial relationship, with the CFMEUW being singled out for both blame and criticism.

45. Of the five case studies, four relate to projects where from the outset, employers had “pattern bargained” with the aim of excluding the CFMEUW from representing the industrial interests of employees on the projects. Put simply, it was the employers who chose the unions that would be allowed to represent the industrial interests of employees on those projects, without regard to the employees’ views.
The Woodman Point Project
46. The Woodman Point Waste Water Treatment Plant (Woodman Point) was one such case study. The focus of the case study was on the attempts that were made by the CFMEUW to exercise rights of entry to the project and the CFMEUW’s involvement in alleged unlawful industrial action. 

47. Crucially, the case study ignored the underlying cause of disputation and the reasons why CFMEU officials sought access to the project.

48. At Woodman Point, the employers who were engaged to perform work on the project sought to enter into a standard form project agreement. An employer or sub-contractor was expected to enter into a standard form project agreement prior to commencing work on the project.
49. The agreement was reached with the unions the Head Contractor had chosen to hold negotiations with. The agreements that were ratified were certified separately as a series, pursuant to Section 170LL of the Workplace Relations Act 1996. (“the WR Act”).
50. The Head Contractor intended that as a requirement for tender or to perform work on the project, employers and sub-contractors would enter into a S170LL agreement with either the Australian Workers Union or Australian Manufacturing Workers Union.

Greenfield’s Agreements

51. Section 170LL of the WR Act allows employers to make certified agreements where they are establishing or proposing to establish a new business and the agreement is to be made before the employment of any of the persons who will be necessary for the normal operation of the business, who will be subject to the agreement. 

52. In such circumstances, the employer may enter into an agreement with one or more unions, so long as they are entitled to represent the industrial interests of at least one of the employees who will be subject to the agreement, in relation to the work that will be covered by the agreement.

53. In contrast to agreements made under Sections 170LJ and 170LK, a S170LL of the WR Act do not have to be approved by a valid majority of employees who will be covered by the agreement. 

54. The great attraction of S170LL for employers in the construction industry is that it allows them to choose which unions they will deal with. So (as in this case study) if there are two unions with the capacity to represent the industrial interests of construction employees, one industrially militant and the other relatively quiescent, the employer can enter into a S170LL agreement with the more compliant union.

55. Cole’s criticisms of the Agreement making process for the CBD if accepted (which the CFMEU submits they should not) are as applicable if not more so to S170LL Agreements. This is because employees the subject of the agreements, are not involved in discussions at the workplace level as the agreements are reached before they are employed. Or to use Cole’s words workers the subject of S170LL “Greenfields” agreements are denied the;

“opportunity to influence the negotiating process and to have their views represented by persons of their choice”.

56. This analysis of Section 170LL Agreements has not gone un-noticed by the International Labour Organisation (“ILO”) Report of the Committee of Experts on the Application of Conventions and Recommendations (the CEACR), Individual Observation Concerning Convention 98, Right to Organise and Collective Bargaining Published 1998.  The CCEACR in its 1998 report on the application and implementation of ILO Convention 98 observed that Section 170LL allowed an employer to pre-select the bargaining partner for potential employees, regardless of whether or not that union will be truly representative of the workers finally employed. 

57. To comply with the ILO conventions, the choice of bargaining agents is to be made by the employees themselves and not by the employer.
 

Effect of Greenfields Agreements

58. A S170LL agreement will not prevent a more active union (such as the CFMEUW as in this case study) trying to represent existing members or trying to recruit new members once the new business the subject of the Section 170LL agreement is commenced. The agreement will however impair that union’s organisational efforts because the union is not a party to the agreement. 

59. Inevitably, any efforts by the more active union (such as the CFMEUW in this case study), to represent the industrial interests of its members or persons eligible to be members will likely be considered unlawful. 

60. This is because any attempts to reopen the industrial agreement so employees can truly have a say about their employment conditions may only be supported by unprotected industrial action (regarded by Cole as unlawful conduct despite clear judicial authority to the contrary). 

61. Similarly any efforts by the union’s officials to exercise rights of entry will be equally restricted and may be considered unlawful where (as in this case study) the employer is opposed to the union exercising those rights. 

62. The Cole Royal Commission did not probe the extent to which workers at the Woodman Point project were afforded the opportunity to influence the negotiating process and to have their views represented by the unions of their choice. Given the Royal Commissions criticisms of the CFMEUW’s involvement in pattern bargaining it is reasonable to expect that the Cole Royal Commission should have done this. 

63. The failure to examine this issue was a significant oversight by the Commission, particularly since the provisions of S170LL allow Head Contractors and employers to engage in their own form of pattern bargaining, a practice Cole recommended should be prohibited.
The Worsley Expansion Project

64. The Worsley Case study concentrated on industrial disputation that occurred during the life of the Worsley Expansion Project, which was the expansion of an existing alumina refinery in Western Australia’s South West. 

65. The issue that the Commission placed particular emphasis on during the public hearings was the perceived failure of unions on the project to adhere to dispute resolution procedures enshrined in agreements and attempts by the unions to re-open the certified agreements they had entered into.

66. Like Woodman Point, an employer or sub-contractor could not commence work on the project without entering into a standard form project agreement. The Agreement was reached with the unions the Head Contractor had chosen to hold negotiations with and was ratified pursuant to Section 170LL of the Workplace Relations Act 1996. 

67. The difference between Woodman Point project and the Worsley Expansion Project was that the CFMEU was included as signatory to the Greenfield’s Agreements. 

68. The Cole Commission found that from the outset, elements of the union parties to the Worsley Project agreements sought to engage in unauthorised industrial action to reopen the Worsley Project Agreement with a view to re-negotiating certain aspects. 

69. The unions faced criticism about this and the case study proceeded to outline the industrial action that was taken by employees on the project instead of examining its underlying cause.

70. The evidence that was given by Anthony Cooke in response to questions from Counsel assisting the Royal Commission, during public hearings into the Worsley Expansion Project almost echoes Cole’s criticisms of pattern bargaining as Cole claimed it applied in the Perth Central Business District.

Agius:
What you have said to me seems to indicate two things, basically. One is that one of the factors why this didn’t work was that the workforce are of a particular nature, skills, attitudes if you like and the agreement which they were all supposed to adhere to was one in which they really had no input at all. The unions had an input, but the workforce who had to abide by it didn’t. In the jargon of today, that is talked of as a lack of ownership or some such. Do you think that was a critical factor?
Cooke: 
That was certainly one of the major factors that was cited by Jim Davidson, for example, when I spoke with him about what was happening on the site. He had a very strong view that the failure to- the whole principle of a pre-start agreement would be deficient when dealing with this type of workforce because of the very high expectation of the workforce that they be involved and the tradition and culture of start up agreement, wait until people are on site and, as you indicated earlier. Have a say in the final outcome. He felt that it was unlikely to be successful because that process wasn’t being followed. He felt that it was unlikely to be successful because that process wasn’t being followed and it was being imposed upon a workforce that had different expectations. So it was something that was cited to me quite early.

71. Regrettably, the Royal Commission again failed to undertake a critical analysis of the use of S170LL agreements as they applied on this project. Cooke’s evidence regarding the employee’s lack of ownership of the agreement was ignored. 

72. The CFMEUW submits the use by employers of S170LL agreements to “pattern bargain” is an issue that ought to have been properly considered by the Commission. 

73. Cole should have at least acknowledged that such agreements were the results of pattern bargaining at the initiative of the contractors and proponents of the project and the employees exclusion from the negotiation process underlines the reason behind industrial action they were involved in during the life of the project.

74. The necessity to examine this issue in the context of proposed laws to prohibit pattern bargaining is outlined in the following paragraphs. 

Pattern Bargaining in the Engineering Construction Industry.

75. The recommendations and findings on pattern bargaining made by the Royal Commission were directed at the CFMEU. They are also directed at agreements negotiated by the union and registered pursuant to Section 170LJ of the Act or under the provisions of the Industrial Relations Act 1979. 

76. It is reasonable to draw this inference since the Commission did not, in any of its case studies into engineering or building construction, acknowledge that employers use Section 170LL agreements and Australian Workplace Agreements (AWAs) and other arrangements, to pattern bargain.

77. At paragraph 118 Cole states;

In construction, where the CFMEU does not have exclusive or dominant coverage, projects are marked by industrial unrest where the CFMEU endeavours to expand its coverage on such projects, by invitation or otherwise. The Murrin Murrin Nickel and Cobalt Construction Project, Woodman Point Wastewater Treatment Plant and Worsley Expansion Project case studies show examples of this. Such unrest is at present occurring on the North West Shelf and associated projects as the CFMEU seeks to create or increase a presence on such projects.

78. What Cole ignored was the fact that amongst the underlying causes of industrial disputation on the Worsley Expansion project, Woodman Point and the North West Shelf was the use of s170LL agreements, by employers, to engage in their own form of pattern bargaining and employers determining which organisations would represent the industrial interests of employees, to the exclusion of others. 

79. The CFMEUW submits the use of s170LL agreements on the North West Shelf is worthy of a critical consideration by the Inquiry, particularly in the context of Commission findings and recommendations to prohibit the practice of pattern bargaining.

The North West Shelf

80. The North West Shelf Gas Project is situated on a substantial area of land on the Burrup Peninsula, near Karratha which is held by Woodside Energy Ltd (“Woodside”) pursuant to various Crown leases. Woodside operates a natural gas processing plant and work is presently underway to complete Phase IV of this plant. 

81. There are a large number of contractors involved in the construction phase of the project which is being managed by a head contractor, under Woodside’s supervision. At its height, as many as 2000 workers have been involved in construction work on the project. The head contractor for the project is the Kellogg Joint Venture (KJV).

82. As a requirement to perform work on the project, Woodside and KJV required all contractors to enter into federal certified agreements cast in identical terms with certain unions representing the interests of employees on the project. 

83. This requirement was an essential prerequisite condition of Woodside’s engagement of contractors to tender for and to perform work on the site. The generic agreements were reached between the Chamber of Commerce and Industry (CCI), the Head Contractor and the union parties to the agreements.

84. As a result of Woodside and KJV’s requirement as outlined above, all contractors performing construction work on the project have an identical agreement with their employees, certified pursuant to Section 170LL.

85. The CFMEU is not a party to any of the certified agreements in operation on Phase IV of the North West Shelf Gas Project. This is despite the fact the CFMEU has members who work on the site and the contractors employ persons are eligible to be members of the CFMEU. A number of the contractors performing work on the project were also parties to pre-existing industrial awards and agreements with the CFMEU.

86. The requirement for contractors to enter into identical agreements to tender for and to perform work on the North West Shelf Project is no different to the situation Cole identifies as an issue warranting legislative action in the Perth Central Business District. At page 27 of the Summary of Findings and Recommendations Cole states;

“The scope for competition is minimized because all contractors are committed to providing the same wages and conditions.”

87. In other words if the provisions of the Bill that place a prohibition on the practice of pattern bargaining were to be adopted and implemented, project agreements of the type reached for resource expansion projects like the North West Shelf Project would equally be prohibited. 

88. If not, the legislative provisions proposed would clearly be partisan and should be opposed as a matter of fairness.
View of the Australian Competition and Consumer Commission

89. On 17 March 2003, the CFMEUW raised the requirement for contractors to enter into generic project agreements with the Chairman of the Australian Competition and Consumer Commission (ACCC). (Annexure 1)
90. The CFMEUW alleged that Woodside had through this practice engaged in anti-competitive conduct in contravention of Part IV of the Trade Practices Act 1974 (the TPA).  There is congruence between this argument and Cole’s view of pattern bargaining by unions.
91. On 22 April 2003 the ACCC provided its response, (Annexure 2) indicating that Woodside had not by its conduct, contravened Part IV of the TPA. At page 2 of the response, Larry Kelly, Assistant Director of the ACCC in Western Australia comments;

“The TPA recognizes that the public interest may not always be met by the operation of competitive markets.”

92. Further Mr Kelly states;

“Although the scope of conduct captured by PartIV is quite broad, section 51(2)(a) of the TPA provides that in determining whether a contravention of section 45, 46,47 or 50 has been committed, regard shall not be had to any act done in relation to, or to the making of a contract or arrangement or the entering into of an understanding or to any provision of a contract, arrangement or understanding to the extent that the contract, arrangement or understanding or the provision, relates to, the rumeneration, conditions of employement hours of work or working conditions of employees.

The effect of section 51(2)(a) is to excise the labour market from goods and services markets for the purpose of applying the specified provisions of Part IV. This reflects a public policy that labour markets are generally regulated through the industrial relations framework, not the TPA.”

93. The response of the ACCC to the issues raised by the union in its correspondence of 22 April 2003, stands in stark contrast to the position adopted by Cole on pattern bargaining in his final report. It also adds weight to the CFMEUW’s argument against the statutory prohibition of pattern bargaining that is provided for under the Bill. 

Project Agreements & the Prohibition on Pattern Bargaining

94. Developers, contractors and unions in the Engineering Construction Industry favour the use of standard form project agreements. This is because they allow contractors to bid from an equal base when placing bids for work, the projected labour costs for a project may be determined with some precision and they reduce the likelihood of industrial disputes over conditions of employment during the life of the project.

95. There appears to be a unanimity of views between the unions and employers on this point.
 Yet it would appear from a reading of the Bill, that with one notable exception, employers like unions will be prevented from engaging in the practice of pattern bargaining even for project agreements. 

96. It has been acknowledged in a number of submissions made to the Inquiry to date that project agreements of the type being used on major resource expansion projects will be prohibited if the Bill becomes law. 

Greenfields Exemption Unfair

97. The Australian Industry Group, the Australian Chamber of Commerce and Industry and  Australian Mines and Metals Association have all asked that s170LL Project Agreements such as those used on the North West Shelf be exempted from the provisions prohibiting pattern bargaining.
 It is the CFMEUW’s view that the granting of such an exemption would clearly render the Bill partisan in its application to unions such as the CFMEU.

98. The exemption sought is an acknowledgement that employers engage in the practice of pattern bargaining and see benefits in the use of such a practice. If pattern bargaining is to be prohibited as an industrial practice pursued by construction unions, then as a matter of equity it should be prohibited as a practice used by employers as well. 

Employers Use of Australian Workplace Agreements to Pattern Bargain    

99. The Bill in its current form is only directed at prohibiting pattern bargaining through the use of certified agreements. A close examination of the Bill reveals that employers will be free to pattern bargain in the building and construction industry with Australian Workplace Agreements (“AWAs”) and labour hire agreements.

100. The prohibition on pattern bargaining contained in the Bill applies only to agreements certified by the Australian Industrial Relations Commission. It does not apply to “standard form” AWA’s. There will be no obligation on Office of the Employment Advocate to determine if AWA’s are the result of pattern bargaining at the initiative of an employer.

101. Employer’s use of AWAs to establish uniform conditions of employment tailored to their needs is a widespread practice on engineering construction projects in Western Australia. There is evidence of such agreements being used to the detriment of employees. 

102. Under the provisions of the WR Act in Part VID  an employee has little if any ability to negotiate on terms and conditions of employment. An employee either accepts the terms that are offered under an AWA or he/she doesn’t get the job. 

103. Although an AWA must pass a no-disadvantage test (ie it must be better than the relevant minimum rates award) an employer will always be placed in a far superior bargaining position when dealing with employees on an individual rather than on a collective basis, and without the involvement of a union.

104. The award stripping provisions embodied in the Bill will further enhance an employer’s superior bargaining position in such circumstances. The conditions that will need to be met for an AWA to be approved will be significantly diminished. 

105. Taken together with the enforcement mechanisms and remedies that will also be available to employers in actions against unions under the Bill, employers will be allowed to use AWAs to pattern bargain with impunity.

106. The CFMEUW submits this was not an oversight in the Bill, but rather a calculated legislative attempt to retard the collective bargaining rights of workers in the building and construction industry. 

107. This aspect of the legislation clearly supports the CFMEUW’s contention that the Bill is partisan in nature and as a matter of fairness must be opposed.

AWA’s and International Labour Organisation Conventions

108. The CFMEU is opposed to AWA’s for the reasons that are advanced in the ILO Report of the Committee of Experts on the Application of Conventions and Recommendations (the CEACR), Individual Observation Concerning Convention 98, Right to Organise and Collective Bargaining. Commenting on AWA’s and the provisions of the Workplace Relations Act the CEACR declared;

“The Committee concludes that primacy is clearly given to individual over collective relations through the AWA procedure. The Committee considers that the provisions of the Act noted do not promote collective bargaining as required under Article 4 of the Convention.”

109. The Bill in no way addresses these concerns. Rather it exacerbates the problem identified by the CEACR.

110. According to the Office of the Employment Advocate (OEA) the use of AWAs is on the rise in the Western Australian construction industry. In its Annual General Report the OEA claimed without qualification;

“The growth of AWAs in Western Australia was outstanding, with the number of AWAs filed for Western Australia during the 2002-2003 over 300 per cent higher than in the previous financial year.”

111. The report reveals that 11% of AWAs filed in Western Australia were in the Construction Industry.
 It also reveals that nationally, the number of AWAs approved in the Construction Industry (by reference to employers) were up from 3.2% in the period March 1997 – June 2002 to 8.9%. the financial year July 2002 – June 2003.
 

112. As no criticism was made of the number of AWAs approved in the building and construction industry in Western Australia, the CFMEU submits the Inquiry is entitled to draw the inference that the OEA regards this result as outstanding also. 

113. This in turn raises a question as to why legislation that further allows employers to pattern bargain with AWAs is needed at all. If the growth in AWAs is outstanding then it would follow employees will turn to AWAs of their own volition, thereby diminishing the power of unions to collectively bargain on their behalf. 

114. In reality however, unionised workers particularly in commercial and engineering construction have not turned to AWAs and the Federal Government wants to give employers the legislative ability to lever them there. When viewed in this light, the partisan nature of the Bill is truly revealed.  

Labour Hire Arrangements

115. The prohibition on pattern bargaining does not apply to “agreements to sub-contract” or labour hire arrangements as referred to in Building Workers Industrial Union of Australia and Others v Odco Pty Ltd (Federal Court of Australia) 99 ALR 735.
116. Head contractors on building and construction projects throughout Perth are increasingly relying upon labour sourced on a daily hire basis through labour hire companies such as Trouble Shooters Available and Tricord Personnel. Under these arrangements, builders and contractors are able to avoid obligations under enterprise agreements and industrial awards of both state and federal Industrial Relations Commissions. 

117. The work being performed by workers engaged through labour hire agencies on building and construction sites varies. Work performed directly for builders and principal contractors includes the operation of tower cranes and hoists, site labouring and cleaning, traffic control and dogging cranes.

118. Sub-contractors use labour hire agencies to source both skilled and semi-skilled labourers as well as tradesmen. Apprentices also tend to be sourced through group training schemes and tend not to be employed directly either by the sub-contractors themselves or the builders.

119. Workers sourced through labour hire agencies like Trouble-shooters are typically paid flat rates of pay for all hours worked, do not receive site allowances, penalties for working on weekends, public holidays, rostered days off or for working overtime. These workers are not entitled to sick leave, annual leave, parental leave, long service leave or superannuation.

120. Under such arrangements, employers do not have to meet the costs of payroll tax. The cost of insurances for public liability and workers compensation is typically met by the workers themselves.

121. The builders and contractors do not provide tools to these workers and are not required to pay tool allowances. Personal Protective Equipment is provided by the workers themselves.

122. The responsibility to train and update the skills of these workers for the benefit of the industry and the community has vanished. Training costs are borne by the workers which will inevitably lead to a diminution of skill standards in the industry.

123. Commonwealth Taxation is deducted by Labour Hire Agencies but typically on a “Pay As You Go” basis rather than on a “Pay As You Earn”. The difference in pay between workers on these arrangements and workers employed under enterprise agreements is at least $8 per hour. (Annexure 3)
124. Workers who challenge such arrangements are not afforded the protections of unfair dismissal laws. They cannot take “protected industrial action” in support of claims for increased rates or other improved conditions. Under such arrangements a worker can have his contract terminated for spurious reasons without notice or warning.

125. On information regularly being communicated to CFMEUW officials and organisers, workers are increasingly finding that builders and contractors will not hire them unless it is on terms that are at arms length through a labour hire agency arrangement. It is a situation that cannot be described as anything other than “pattern bargaining”.

126. The Bill does nothing to limit or place constraints on such arrangements to ensure that the rights of workers in the building and construction industry are not abused. Rather employers and contractors remain entitled to exploit an apparent power imbalance with impunity.

Rights of Entry Constrained

127. It has been noted in the Submission of the CFMEU National Office and Solicitors Slater & Gordon that the CFMEUW’s rights of entry will be effectively abolished if the Bill is enacted.

128. Under the Bill, at least 24 hours notice must be given to an occupier and the Australian Building and Construction Commission of an official’s intention to exercise rights of entry.
 What the notice must specify will be set by regulation and will most likely be onerous.

129. The CFMEUW is concerned that it officials will be required (as they were previously under Section 49M of the Industrial Relations Act 1979) to indicate whether the union has members on site and who those members are. In the CFMEUW’s experience, “spotlighting” members in this way gives employers a licence to victimize and discriminate, notwithstanding freedom of association provisions that are contained in the Act.
130. Also of concern to the CFMEUW is the requirement to specify what the suspected breaches are when rights of entry are being exercised to investigate suspected breaches of industrial awards or the Act. Such a requirement would again expose CFMEUW members to victimization and compromise the union’s ability to investigate and to satisfactorily obtain evidence about suspected breaches.  

131. In Western Australia, the CFMEUW currently has the ability to enter construction sites to investigate suspected breaches of the Occupational Health and Safety Act 1984 and the Mines Safety and Inspection Act 1994.
 Such rights are necessary for the CFMEUW’s safety specialists to conduct site inspections to address safety issues brought to their attention anonymously, by workers on the job. 

132. CFMEUW officials also have the right to conduct random inspections of workplaces where employers are known to have previously flouted occupational health and safety laws.

133. The Bill’s Right of Entry provisions, if enacted would override these rights, leaving members of the CFMEUW unable to call for assistance from the safety specialists they are paying to protect them.

134. Services provided by the CFMEUW are funded from membership subscriptions. Membership subscriptions are a direct spin-off from union recruitment drives. The Right of Entry Provisions contained in the Bill have been crafted so as to deliberately restrict the exercise of Rights of Entry for union recruitment purposes, to once every six months.

135. The limit on the exercise of these rights is unreasonable because it ignores the reality that the employees of individual sub-contractors may start and finish the portion of the work allocated to them on a particular project, before the union will be entitled to re-enter that project to recruit new members. How such a requirement may be justifiably enacted in the face of international conventions on Freedom of Association and the Right to Organise is questionable.

136. In any event, findings of the Royal Commission to the effect that Right of Entry provisions are routinely ignored do not appear to be borne out in the Annual General Report of the OEA. The OEA reported only 2 complaints in the year 2001- 2002 in relation to right of entry.

137. Similarly, the Interim Building Industry Taskforce has not issued any proceedings in Western Australia alleging contraventions of the Right of Entry Provisions of the Workplace Relations Act 1996. 
Conclusion 
138. Without understating the importance of any of the objections to the Bill raised in the Submission of the CFMEU National Office, the CFMEUW contends there is no justification for the restrictions on rights of entry that are proposed under the Bill. There is equally no justification for the proposed prohibition on pattern bargaining. 

139. The CFMEUW contends that these provisions when viewed together with the punitive aspects of the Bill are indicative of the highly partisan nature of the Bill and clearly directed at limiting the ability of the CFMEUW to effectively represent the industrial interests of its membership.

140. Pattern Bargaining is not unlawful. It would seem that contrary to Coles’s findings, there are valid commercial and public policy considerations as to why such a practice should be allowed to continue.
141. Existing legislation allows employers to pattern bargain in a number of different ways, all of which are contrary to international conventions on the right to organize and bargain collectively. Prohibiting the CFMEUW and other unions from pattern bargaining would for this reason be manifestly unfair.

142. These were all issues that were overlooked by Cole and it is submitted, place in doubt the credibility of the findings and recommendations on which the Bill is based.

143. The CFMEUW submits that for all of the reasons outlined in the preceding paragraphs and in the Submission of the CFMEU National Office, the Bill must be opposed.
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