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Master Builders Association of Western Australia 

Submission to the 

Senate Employment, Workplace Relations and Education

Reference Committee

Background

The Master Builders Association of Western Australia (MBAWA) is the oldest registered union of employers in the Western Australian Industrial Relations Commission (WAIRC) Registry having been formed in 1898 with the Registry records showing our registration going back as far as 1904 being the earliest records available.

MBAWA has just over 1,000 members who conduct their business in the sectors of:

· commercial/industrial 

· housing 

· civil construction

· resource; and

· government infrastructure 

Our membership includes large national commercial builders, large and small state-based commercial builders and sub-contractors, state based housing builders and sub-contractors, builders and sub-contractors in regional Western Australia, kindred employer associations, suppliers and other associated industry groups.

MBAWA welcomes the opportunity to provide this submission to the Senate Committee on this important issue for the building and construction industry.

In doing so, we endorse the submissions already made by Master Builders Australia Inc. to the Committee on this matter.

The purpose of our submission is to provide the Committee with MBAWA’s point of view in the context of Western Australia.

Western Australian Construction Industry

To assist the Committee gain a better understanding of the Western Australian construction industry we have attached at Appendix 1 a paper issued by the Australian Bureau of Statistics (ABS) as at December 2003.

Key Issue

MBAWA contends a fundamental issue identified by the Cole Royal Commission into the Building and Construction Industry is the endemic disregard for the “rule of the law” in the commercial sector and the deleterious effect this has on the building and construction industry as a whole and the nation.

This is an unacceptable situation and one we say no one can defend and a situation that would not be tolerated in any other industry in Australia. MBAWA therefore poses the question to the Senate Committee: Why is it that some sectors within the building and construction industry should be condemned to a working environment that condones contempt for the rule of law as the norm?

It is not MBAWA’s intention to again canvass the issues covered by the Cole Royal Commission other than point out that this key finding by Cole has been a basic tenet of several major inquiries into the industry over the past 2 decades. We say the reforms proposed offer the industry the best opportunity to be governed by the rule of law as all other industries are in Australia and not be subject to the law of the jungle.

In putting this submission MBAWA does not wish to convey the wrong impression that the Western Australian building and construction industry has been corrupted with little if any regard paid to the rule of law as that is not the case. We say much of the commercial sector does comply with the law of the land and that many of the industry’s parties go about their business in a proper and appropriate manner. 

Regrettably, the Final Report of the Cole Royal Commission portrayed this state as having the worst level of inappropriate, improper, irresponsible and unlawful action in the industrial/ commercial sector in the country. This is a record that reflects poorly on Western Australia and does influence future investment decisions on construction projects in this state.

Allegations of bias

In preparing this submission MBAWA has noted the contents of several others already provided to the Senate Committee and has observed some allegations and assertions of bias against the Cole Royal Commission by the construction unions in not allowing them natural justice in the Commission’s proceedings.

As we understand, the CFMEU was unsuccessful in two legal challenges against the Commission on this basis which suggests to us, at least, these allegations are spurious. However, from our observations in the Western Australian proceedings the CFMEU(W) chose not to co-operate with the Cole Royal Commission, choosing instead to answer by summons only and conduct what appeared to be a defence through the media. That is, stand at the sidelines and criticise the Commission without actually taking a pro-active part in the proceedings.

We say the union had an opportunity to raise its concerns about problems in the industry but chose not to do so. 

We also note that none of the strident critics of the proposed reforms actually offer up a viable alternative which is disappointing, especially given the exposure of the extent of the issues that need to be addressed urgently. The overwhelming findings from Cole demonstrate the need for reform but those who oppose the reforms do no more than argue for a retention of the status quo. That we say is not a viable option or in the best interests of the building and construction industry, for those who work in the industry, for Western Australia or Australia. 

MBAWA says the time for real and lasting reform is now.

Committee Terms of Reference

MBAWA provides the following brief submissions:

· Whether the building and construction industry requires industry specific legislation 

MBAWA categorically says yes.

We do so on the basis that the existing legislative measures which canvass industrial relations and other laws have failed those in the industry which look to the law to provide relief from unreasonable, inappropriate, irresponsible demands including unlawful demands.

For example, MBAWA is aware of two matters of currency in which the CFMEU has made demands on employers respondent to the federal on-site construction award to sign the union’s pattern enterprise bargaining (EBA). However, neither employer has employees directly covered by the union’s on-site construction award but the union has engaged in unlawful industrial action in pursuit of the EBA despite being made aware of neither employer having any relevant employees.

We say the union engaged in unlawful industrial action. The Australian Industrial Relations Commission (AIRC) has no jurisdiction to deal with the matter leaving the employers with limited options to protect their interests from inappropriate union industrial action. Whilst one employer in this instance has the resources and will to defend themselves in the courts the other, a sub-contractor facing commercial ruin and the loss of 25 jobs in a factory agreed to the union demand to sign an EBA which covers not one employee on a construction site.

The latter example is one of many which demonstrates how the current industrial relations system fails in the commercial sector. Special legislation with the appropriate powers vested in an independent agency will prevent the rule of the jungle prevailing and provide appropriate checks and balances against the raw misuse of industrial power.

The example of the sub-contractor highlights how a small employer cannot stand up to unlawful industrial action given the only options open to them was to initiate expensive legal action to protect their interests.

The current state and federal agencies could offer little help in these circumstances given their limited powers and, of course, their powers will be founded in industrial relations laws and if those laws do not apply, what is the employer to do?

· The federal government’s response to Cole about OH&S
MBAWA notes the moves to establish construction projects with federal government funding as a benchmark for best practice in connection with OH&S.

MBAWA supports this initiative in principle given the importance of safety in the building and construction industry but we also say caution ought prevail in order that the focus on improving safety standards in the industry is not made subservient to a bureaucracy that governs the safety standards. That is, the message is not lost in the red tape.

MBAWA has committed significant resources to increasing the level of awareness about the importance of OH&S in the building and construction industry in Western Australia over the past 12 years in the commercial and housing sectors.

For example, MBAWA reached a milestone in OH&S safety training in Western Australia when we issued our 40,000th “Green Card” safety induction card on 22 January 2004.

MBAWA will also table samples of the Safety Induction Booklet issued during the Green Card training course for the Committee members to read.

MBAWA was instrumental in developing this construction sector safety training course in the early 1990s which has gone onto to be widely accepted across the nation in the industry.

MBAWA continues to promote OH&S as a major issue for the building and construction industry and we are looking at introducing more safety training programmes for 2004 and beyond.

We take some comfort from reports that indicate accident rates in the construction sector are deceasing as evidenced by the ABS December figures, see page 23 of the ABS extract.

The Minister for Consumer and Employment Protection, John Kobelke, said in a press release of 7 September 2003 that “Monday’s planned strike, over safety, is based on claims that nothing has been done to reduce workforce deaths, which is simply not the case and this year’s lower fatalities are proof of that.”

Whilst the Minister’s comments relate to all industries in Western Australia they apply equally to the building and construction industry.

We do not trivialise the importance of safety in our industry as attested by our commitment to safety training and we first and foremost recognise that there remains much to be done.

Our experience regarding OH&S in the industry is that it needs a major cultural shift and the need for this more so given the state’s safety laws are modelled on the “Robens Philosophy” of shared responsibility between the employer and employee(s).

An issue for the building and construction industry is that whilst the builder is ultimately responsible for site safety, the best safe work systems demand a commitment from the workforce to apply those systems. A major flaw in the system is that where employees intentionally flout the safety laws or ignore them they do so with little accountability.

The Gallop government is looking to introduce sweeping changes to the state OH&S laws in 2004 with major increases in the financial penalties for employers but we see no commensurate increase for employees who breach the laws. We understand the reasoning behind the increase in financial penalties was two fold, being to:

· set minimum penalties for the Courts to act as a deterrent to employers; and

· impose adequate penalties on large national and multi-national employers in breach of the laws  

MBAWA argued against this move given well documented reports that indicate between 90% to 95% of all employers in the building industry engage less than 5 employees. That is, they are characterised as micro businesses. The focus of increasing the financial penalty directed at large corporations missed the employer mix of the building industry.


Another concern for the MBAWA is that safety is seen as being “the builder’s responsibility” not a shared responsibility as per the Robens approach. This is why we argue for the need to shift the culture in the industry to one where the builder, sub-contractors and employees on site all take a pro-active role on safety but balance that with the shared responsibility as per Robens.

Regrettably, OH&S is all too often used as an industrial relations weapon or political tool as evidenced by the Minister’s press release of 7 September. In that release he also said “the CFMEU’s current industrial action would not help to improve workplace safety on Western Australian construction sites…….it disrupts the industry and does not advance the interests of construction workers.”

MBAWA endorse the Minister’s comments.

One of the unfortunate outcomes of OH&S being used as an industrial relations weapon to advance certain industrial claims or to make a political point, is that safety becomes seen as a commodity that can be bought and sold. That erodes the importance of a major issue for the building and construction industry and cannot be condoned.
Another important but overlooked development involving OH&S is that it has evolved over the years to be a discipline in its own right with its own specialist agencies. We say attempts to once again bring it under the purview of the Industrial Relations Commission as the Gallop government wants to in Western Australia is a backward step. All this does is once again send a message to the industry that OH&S is an industrial relations matter that can be bought and sold in wage claims. This only throws up further barriers to achieving the cultural change needed on this vital issue.

If OH&S is to be taken seriously at all levels in the building and construction industry it needs to be separated out of the industrial relations mix and recognised in its own right. For too long OH&S has been misapplied as a bargaining chip and that has only lead to the erosion of its importance. 

On this issue MBAWA says clearly that we and/or the construction unions cannot do what is required to improve OH&S levels by ourselves.

We also call on WorkSafe WA to increase its educational role and profile in the building and construction sector as the agency that has governance of safety in this state. WorkSafe WA has an important role to play in the industry but it has adopted a lower profile over recent years which has not been helpful.

· Use of sham corporate structures
MBAWA noted during the Cole Royal Commission a report by the Australian Taxation Office (ATO) that its investigation into “phoenix companies” was centred in New South Wales and revealed a degree of sophistication of those schemes.

From our experience in Western Australia the issue of “phoenix companies” is not widespread and we take comfort in this assertion given the ATO report did not identify a problem in this state.

Having said that, we do not suggest it does not occur in Western Australia, rather it would be the exception not the norm. Moreover, given the smallness of the commercial sector in Perth compared to say Melbourne or Sydney, those who might engage in this unlawful activity would soon become known.

· Security of payment issues
As MBAWA understands, the Gallop government has signalled its intention to introduce security of payment legislation this year.

We await with interest this new legislation and see no need for any reciprocal federal laws. To be effective, such legislation needs to cover all parties in the contractual chain, including clients, builders and sub-contractors.

· Underpayment/non-payment of employee entitlements including superannuation
MBAWA is not aware of this matter being raised by any party during the Cole Royal Commission Perth hearings as being a major problem.

We also noted the submission from the Department of Consumer and Employment Protection (DOCEP) on this point which indicated the Department had received so few complaints about this matter it was not able to form a view that there were widespread underpayments in the industry.

Included in the Department’s submission was a report about a survey of 183 commercial plastering sub-contractors which revealed no concerns.

Given the Department’s enforcement role involving state/federal awards, we say these submissions are instructive.

· Evasion/underpayment of workers’ compensation and/or taxation
It is MBAWA’s understanding that the federal and state departments charged with these roles have already formed working parties to review the issues identified by Cole.

MBAWA considers the matters to be adequately dealt with and being progressed as a result of the Cole final report.

We also understand the state Payroll Tax department launched a vigorous payroll tax education campaign some two years ago with a special focus on the building industry in general. It seems to us that those state and federal government agencies charged with compliance roles in these areas ought actually do their job. The problem is one of adequate enforcement of current laws.

· Need for whistle blowing provisions

MBAWA sees little merit in this proposition for the building and construction industry. 

Many of the ills in the industry identified by Cole will not be minimised by whistle blower laws. This legislation is better placed for government employees and white collar employees involving large corporations. 

As the construction sector has almost 95% of employers engaging 5 or less employees, this proposition is ill suited to the industry. Whilst well intentioned it is not likely to be used.

· Skill shortages

MBAWA says unequivocally that the issue of the building and construction industry having sufficient skills to meet the nation’s demands in the coming decade and beyond is paramount but it is not an appropriate issue that can be or should be dealt with by this legislation.

The question of the building industry training needs being met is complex and a multi dimensional matter and ought be given the appropriate recognition by all governments and industry parties. That is, the issue is so important it should be dealt with individually and not be caught up in what are essentially industrial relations matters.

· Enterprise Bargaining Agreement/Award/Individual Agreement Wage and Conditions Differentials

MBAWA does not consider these issues to be a major area for conflict in the commercial sector.

There are only a few major construction projects in Perth that can sustain the generous wage rates and other employee benefits under the CFMEU(W)’s current pattern EBA. MBAWA contends that much of the commercial sector in Perth does not support the union pattern EBA as the EBA adds up to an additional 10% to a builder’s total construction costs for a project.

In Perth, there are few clients willing to pay an additional 10% premium for their projects.

The inability of the CFMEU(W)’s pattern EBA to be sustained outside the few major construction projects in Perth was verified when 3 major commercial form-work/concrete teams either closed their doors in 2003 or were voluntarily placed into administration with resultant job losses. This came about as most commercial projects in Perth are not covered by the union pattern EBA and the respective sub-contractors could not successfully win work due to their excessive labour costs which are assessed at being between $53.00 per hour to $60.00 per hour depending on the type of work being done.

The introduction of the 36 hour week in October 2005 under the union pattern EBA will increase those costs by another 5%.

· Independent Contractors

MBAWA supports the retention of building workers to be able to legitimately work as independent sub-contractors in the building and construction industry.

Most industries have experienced a trend over the past 15 years of a shift away from the traditional employer/employee relationship to what some refer to as non-traditional working arrangements. There are many reasons for this and any attempt to impose a definition of what are legitimate sub-contractor criteria for the building and construction industry needs to be treated with great caution.

For example, how would such criteria be established given the multitude of differing state and federal laws that affect this vexed issue? Consistency is paramount but that does not exist now.

How would/could that criteria be quarantined to only the commercial sector and not flow-on to the housing sector impacting on house costs adversely? Also, how could this criteria not be applied across other industries?

In our submission to the Cole Royal Commission MBAWA noted Australia is not alone in trying to come to grips with this issue given we noted a similar debate before the American Senate in 1998. We are unaware of its outcome but the issue seems to cut across national borders and is not isolated to Australia.

MBAWA adopts MBA Inc’s submission to the Productivity Commission (in January 2004) on the vexed issue of sub-contractors versus employees which is an old chestnut in the building and construction industry. A copy will be tabled.

Right Of Entry Laws 

In providing this submission MBAWA also takes the opportunity to raise the issue of the inconsistency between the state and federal right of entry laws that apply in the building and construction industry. As we understand there is only one state that does not have this problem and that is Victoria given the ceding of its IR powers to the federal government.

In Western Australia we have a confused state of affairs on this vexed issue. It is fertile ground for unnecessary disputation and exploitation by those who want to jurisdiction hop.

MBAWA says it is time that there was one simple consistent set of laws that deals with this issue.

Again, this topic demonstrates why the problems that beset the building and construction industry as identified by the Cole Final Report require outcomes that fit the needs and problems of our industry.

In short, MBAWA is not aware of any other industry in Western Australia in which right of entry is an issue as it is in the building and construction industry. The question therefore must be asked, why is this so?
On this point history speaks for itself. The CFMEUW and its forebears in Western Australia have a poor history of abusing the right of entry provisions to cause intentional disruption on construction sites.

This has taken the form in its most obnoxious practice of the “rat pack” of between 7 to 10 or more union officials storming a construction site at one time and causing disruption on site. This is clearly a show of intimidation and would not be tolerated in any other industry. Moreover, union officials have gone on site and are regularly abusive towards site management.

This behaviour has the outcome of builders subject to this inappropriate, irresponsible and intimidating union behaviour taking the view, and understandably so, that all the union wants to do when on site is cause industrial disputation and disruption. We say that has the effect that builders and site management will oppose a union official wanting to come on site.

Whilst the state and federal industrial relations laws contain provisions that govern revocation of union right of entry permits, our experience has been that the process is lengthy and provides no relief from inappropriate behaviour by the relevant union official whilst the matter is progressed through the Commission.

Conclusion

The Cole Royal Commission identified a range of inappropriate and unlawful behaviour in some sectors of the building and construction industry in Western Australia.

MBAWA says that the issues raised by Cole only touch the surface of the type of behaviour that occurs but the Final Report of Cole regarding Western Australia is indicative of what does take place all too often in our industry.

As Cole found in Western Australia, there are breaches of law involving:

· Secondary boycott provisions of the Trade Practices Act with the Australian Competition and Consumer Commission showing a lack of will to police its laws

· Freedom of Association is honoured more in its breach than intent

· Third line forcing is commonplace 

· Award and registered EBA dispute settlement procedures are ignored with a strike first and talk later mentality

· Safety is used as an industrial relations weapon which only devalues the importance of such a critical issue for the industry

· Intimidation, threats and coercion are common currency and considered the ‘norm’

· Threats and action to interfere with lawful contractual arrangements are commonplace

All this occurs on an almost daily basis in some sectors of the commercial industry in Perth.

The current legislative framework including the industrial relations system and courts have failed the commercial sector and that is another finding of Cole MBAWA endorses. The need for a specialist agency is in our view difficult to argue against and now long overdue.

The alternative is a continuation of a failed system as far as the building and construction industry is concerned without insufficient deterrents to unlawful and inappropriate behaviour.

MBAWA recommends that a specialist agency be established with appropriate powers to deal with the systemic and entrenched problems involving the widespread disregard for the law and rule of law.

In the alternate, a specialist body be created backed by legislation with the appropriate compliance powers to provide the building and construction industry with a body that provides the necessary checks and balances so that law is once again respected and commonplace in the industry.

The current position is that some parties in the commercial sector are able to blatantly ignore the law and are not held accountable in any meaningful way for their behaviour. This only encourages further but increasingly irresponsible behaviour by some with the end result being the law is seen by some to not apply to them.

MBAWA does not call for a draconian enforcement regime that limits or constrains responsible industrial organisations but what we do call for and we say many Australians would agree with is that the law of the land apply to all and that small vested interests are not exempt from those laws, as is the case now.

Our call on this point is also echoed by the Gallop government given its submission to the Cole Royal Commission in 2002 contained the following comments:

“The current provisions relating to the Trade Practices Act 1974 in the industrial relations legislation provide the appropriate balance between the regulation of industrial matters and those seen as being in restraint of trade. Parties should utilise these provisions where the industrial relations remedies have been unsuccessful.”

MBAWA endorses these comments but reminds the Committee that the ACCC appears reluctant to engage in investigating matters involving the building and construction industry and individual employers. The alternatives for small employers in these circumstances are therefore to either capitulate to demands that breach the Trade Practices Act or initiate very expensive legal action to protect themselves when they have no capacity to do so. There is no choice in other words.

MBAWA calls on the Committee to support the reforms and to recommend passage of the Bill.
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