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SUBMISSION OF THE CFMEU (CONSTRUCTION & GENERAL DIVISION) SOUTH AUSTRALIA DIVISIONAL BRANCH TO THE SENATE (EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION REFERENCES COMMITTEE) INQUIRY INTO THE BUILDING AND CONSTRUCTION INDUSTRY
1.
INTRODUCTION

1.1 The CFMEU (Construction & General Division) South Australia Divisional Branch welcomes the opportunity to make a submission to the Senate Inquiry into the building and construction industry, particularly in regard to the findings and recommendations of the Cole Royal Commission.
1.2 The SA Branch is firmly of the belief that the Cole Royal Commission was set up by the Federal Government as a witch hunt against the legitimate activities of the union movement. Further to this we are aware of a number of instances when evidence of employer wrong doing was presented to the Royal Commission investigators, but no further action was taken.
1.3 The recommendations of the Royal Commission would be disastrous for the building and construction industry in South Australia, and destroy the co-operative climate of the industry. With the high level of companies operating in both the commercial and domestic sectors of the industry, there would be massive confusion as to which Federal/State law would apply to any given situation. Further, if implemented, the recommendations would adversely affect the low level of disputation that is a feature of the industry in South Australia.
1.4 In South Australia the State Government is taking a totally different approach to the one adopted by the Federal Government in the proposed Building and Construction Industry Improvement Bill 2003. The South Australian Industrial Law Reform (Fair Work) Bill 2004 does not introduce specific provisions applicable to one industry, rather it takes an all industries approach. The SA Bill recognises that different forms of agreements should be allowed by industrial tribunals and that there should be no restrictions on what matters can be included in awards. It also recognises that the remuneration of subcontractors can adversely affect their ability to provide a health and safety compliant workplace.
1.5 The building and construction industry in South Australia has, and has had for some time, a low level of disputation. 
1.6 The industry in South Australia is attempting to address the problems of skill shortages and lack of apprentice training through the establishment of the Construction Industry Training Fund. But the current boom in the industry has exposed the serious skill shortages that exist due to years of neglect and the ability of other states to attract the highly skilled workers. Unless major reforms are introduced into the training system then skill shortages will increase.
2.
THE COLE ROYAL COMMISSION
2.1
The Cole Royal Commission sat for 2 days in Adelaide but made very few findings in relation to South Australia. Of the 8 findings by the Royal Commission of unlawful conduct in South Australia, 2 related to alleged unprotected industrial action by workers on the Alston Power Ltd Pelican Point Project (although no adverse finding was made against any particular worker); 4 were against the CFMEU (SA) or officials of the CFMEU (SA); 1 was against the CEPU; and only 1 was against an employer Baulderstone Hornibrook Pty Ltd (for breaching their enterprise agreement by allowing pyramid subcontracting).
2.2
Of the four findings against the CFMEU (SA) or its officials, two related to a dispute over the issue of pyramid subcontracting and whether two workers were to be engaged as subcontractors or employees on a Baulderstone Hornibrook site (indeed this was the same site that the company breached its enterprise agreement by allowing pyramid subcontracting!). The two other findings involved an organiser parking a car where a crane was to be erected (the facts of which would reveal that it was a parking zone that the police allowed the organiser to park his car in and that the crane company had no permit to erect the crane) and the Branch Secretary threatening industrial action in pursuit of an enterprise agreement.
2.3
The issue of whether these actions complained of were actually unlawful is highly questionable. 
2.4
The time spent by the Royal Commission, and the expense, in investigating these matters should be contrasted with the time spent investigating wrong doings by employers. The union presented evidence to the Royal Commission of a practice whereby project managers were demanding that subcontractors increase their tender prices by 10% in order to obtain work (see appendix A). The subcontractors involved were all prepared to give evidence before the Royal Commissioner, however none were called. It appears that unless the issues involved questionable activity by the unions or the major head contractors in the industry, then the Royal Commission was not interested.
2.5
Further support for the view that the Royal Commission's investigators were preoccupied with allegations against unions can be found in newspaper reports of a taping of an interview between some subcontractors and Royal Commission investigators. 
2.6
In spite of this the Royal Commission report stands for the view that in South Australia most industrial agreements are observed, that there is a high degree of compliance with dispute settlement procedures, that the State has a comparatively low level of days lost due to industrial disputes, and that the industry is based on a high level of co-operation, with most industry associations and unions reporting good relations with their counterparts.
2.7
Given the above situation there is no justification for imposing the draconian recommendations set out in the final report on the South Australian industry.
3.
DRAFT BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL 2003
3.1
The SA Branch opposes the introduction of the draft Building and Construction Industry Improvement Bill 2003 and supports the submissions of the National Office of the CFMEU (Construction & General Division) and the ACTU, which detail the problems with the draft legislation.

3.2
We would also point out that South Australia is characterised as a small market (compared to NSW and Victoria), and there is a substantial cross-over of companies and workers operating in the commercial and housing sectors. The recent commercial boom has attracted a number of companies which had previously concentrated in the housing sector. In periods of low demand in the commercial sector the opposite applies The definitions of building work contained in the draft legislation will therefore create much confusion amongst the employers and employees as to whether or not the work that they are performing at a given time will be covered by the requirements of the draft bill.
4.
SOUTH AUSTRALIAN INDUSTRIAL LAW REFORM (FAIR WORK) BILL 2004 
4.1
The approach to industrial relations reform being taken by the South Australian Government, based on equity and fairness, is one that we would prefer compared to the approach as outlined in the draft Building and Construction Industry Improvement Bill 2003. Indeed on a closer inspection the approaches appear to be in direct opposition.
4.2
The State approach is to have all inclusive legislation that applies to all industries, whilst the Federal Government is pursuing specific legislation to apply to only part of one industry. Further the SA Bill seeks to include additional ILO conventions (in particular the Workers with Family Responsibilities Convention 1981 [C156], Worst Forms of Child Labour Convention 1999 [C182], and the Workers' Representatives Convention 1971 [C135]), whereas the Federal Bill, it is claimed on good authority, does not comply with ILO Conventions to which Australia is a signatory country.
4.3
More specific examples of the opposite approaches are set out in the following table:

	Issue
	SA Industrial Law Reform (Fair Work Bill) 2004
	Federal Building and Construction Industry Improvement Bill 2003

	Contract of Employment
	A new s. 5 will allow the Full Commission to make a determination declaring a class of persons who provide services for another in an industry under a contract to be employees
	No similar provision, although the Royal Commission identified the definition of employee as being an issue requiring attention 

	Labour Hire
	A new s.223A provides that awards and enterprise agreements that apply to a host employer and the host employer's employees will also apply to labour hire agency employees, unless the terms and conditions of employment with the labour hire agency are more favourable
	No similar provision.

	Multi Employer Agreements
	An amendment to s.75(1)(a) allows for multi-employer agreements including 2 or more employers who all employ employees at the same site (i.e. project agreements)
	Prohibits project agreements

	Restrictions on Award Conditions
	No restrictions on the matters to be covered by awards except for a restriction preventing the Commission making awards that deal with staffing levels (other than in relation to juniors, apprentices and trainees)
	Seeks to further restrict the "allowable matters" that can be contained in building awards

	Right of Entry
	Right of entry of union representatives is expanded and allows them to enter any workplace at which 1 or more members, or potential members, of the union work. The right of entry may be exercised at a time when work is being carried out at the workplace. A person authorised may interview any person who works at the workplace about complaints about non-compliance with the Act, an award or an enterprise agreement
	Seeks to significantly restrict the right of entry of union representatives.


4.4
The SA Bill also contains an innovative approach that allows for the making of awards that cover contract workers in an industry or a sector of an industry. It is proposed that the Commission will have the power to make an award where it is satisfied that an award is reasonably necessary in order to avoid rates of remuneration that:

· are significantly less than the rates that apply for employees under awards or enterprise agreements; 

and/or

·  may lead to threats to the health and safety of people at work.
4.5
The SA Bill is expected to be passed by the South Australian Parliament sometime in the next few months. Once it becomes law there will be a high probability that South Australia will experience the same trend as Queensland and Western Australia, where the State system becomes the more favoured jurisdiction. If this occurs (and the Federal Bill is passed) the possibility of even greater confusion over which laws, i.e. Federal or State, apply to particular workers at a particular site will be greatly enhanced, as will the possibility of greater industrial disputation arising from this confusion. The issue is compounded when there are significant differences in the industrial laws that apply and where, as in the construction industry, there is invariably a mix of state and federal regulation on the same work site. We submit that this is another strong argument as to why the Federal Bill should be rejected. 
4.6
We would also point out that the Workplace Relations Amendment (Choice in Award Coverage) Bill  recently passed by the House of Representatives, which essentially provides that if a small business (one with fewer than 20 employees) has no union members then it cannot be bound by a Federal Award, will also significantly add to the confusion mentioned above. 
5.
PROBLEMS IN THE INDUSTRY
5.1
Issues such as the underpayment of wages, non payment of superannuation contributions, tax avoidance, misuse of ABN’s, non compliance with OH&S requirements, etc, are still prevalent in the industry. Examples of some of these problems are set out below.
5.2
In regard to underpayment of entitlements, a high profile company Stockport Civil went in to liquidation last year and not all workers received their full entitlements. Stockport Civil was the biggest earthmoving company in the State and one of the biggest nationally (they won the tender for the Canberra Airport runway project). 
5.3
Tax avoidance and misuse of ABN's is an increasing problem in South Australia (as it is in the rest of the country), especially in the areas of ceiling fixing, gyprocking, plastering and painting. A contractor may have an enterprise agreement but they will only engage individual workers who have ABN's. If the workers are lucky the companies might pay redundancy, superannuation and long service leave, but otherwise they receive an all-in hourly rate. 
5.4
A recent example of this type of practice has emerged with a national company which manufactures and installs insulated sandwich panels for cold stores, and roof/wall cladding panels for warehouses, public buildings and factories. The union has an EBA with the company (which has passed its nominal expiry date) for the six on site workers who have worked for the company for between 5 - 11 years. The company now wants these workers to become contractors rather than employees. Although the workers do not want to change they are fearful for their jobs. .
5.5
The problem with this type of practice is that the although the companies may still pay the same in wages to the workers they save money in not having to pay payroll tax, long service leave, superannuation and workers compensation premiums. The majority of these costs are then passed on to the individual worker who also can become liable for rectification work. If the worker is found at the end of the day to be more like an employee (under the 80/20 rule), then it will be the individual worker who may be penalised by a higher tax bill. As for the employer, there appears to be little disincentive for using this practice. What is clearly needed is legislation to stop employers making workers individual subcontractors. Strong penalties against employers would help stamp out this type of sham subcontracting.
5.6
Other examples of tax avoidance occurring in the industry are the payment of cash in hand. This practice is being carried out by steelfixing companies that cannot get skilled workers and by companies engaged in tilt-up construction.
5.7
A common practice in the industry is for companies that don't have any workers to tender for jobs. When they win the job they then try to find cheap labour to work for the lowest cost so that they can maximise profits. This practice makes those companies who continually employ workers, train apprentices and pay proper statutory funds (i.e. WorkCover etc.) almost uncompetitive.
5.8
Workers compensation is still a major problem in the industry due to the fact that there is a lot of non-compliance, especially in regard to companies failing to demand to see current certificates of workers compensation insurance. A current practice, when accidents occur, is for employers to tell the worker to not put in a workers compensation claim and to go and see the companies' "friendly doctor"" The employer will then pay the workers wages and medical bills for a while but then terminate them. 
5.9
In regard to occupational health and safety the union continues to find unacceptable practices. A good example is the ETSA Apartments project which is a $50 million job. The building was riddled with blue asbestos and the previous owner brought in a company to do the demolition and asbestos removal. At the start of the job there was no safety induction, no safety supervisor and no lunch sheds. Workplace Services visited the site on numerous occasions but problems still persisted. A new contractor took over and spent 12 months removing asbestos. Although the job has now been going for 18 months asbestos is still being found.
5.10
Although the State Government is committed to improving OH&S and is putting on more inspectors, which we welcome, the reality is that they are still being trained and are not on the job yet. Currently if there is an OH&S dispute on a job there is at least a two day delay to get an inspector out to visit the site. 

6.
TRAINING AND APPRENTICES
6.1
The training of workers for the industry, both in terms of new entrants through apprenticeships and the training of existing workers, is insufficient to meet current and future demand for skilled workers. In regard to apprentices and the training of trades' workers the major cause of skill shortages is the inability of sub contractors to engage them. The out sourcing of government departments led to governments off loading their training responsibilities to the private sector, without accounting for the inability of the building industry to cope. The further the industry dilutes into smaller and smaller companies (and more and more sub contracting) the worse the situation will get. The current crisis in the housing industry is a clear indication of the problem. Whilst group training schemes have increased their numbers, they only account for 25% of apprentices and the rise in their numbers has mainly been at the expense of directly employed apprentices.
6.2
The industry has also lost a significant number of skilled workers to other industries over the years, and these workers are reluctant to return due to the problems that plague the industry such as the dirty and dangerous work, unsafe practices, lack of secure work, non-payment of wages, etc. South Australia has also lost skilled workers due to companies coming from interstate enticing workers with higher wages and better conditions to work for them elsewhere.
6.3
To try and address present and future skill shortages an industry training fund has been established. Depending on the state of the industry this fund generates approximately $9 million each year to support structured training arrangements for new entrants and existing workers. The State Government has also introduced policies to try and alleviate the skill shortages such as the requirement that 10% of the workforce on government funded projects be apprentices/trainees. This policy however is not enforced or policed.
6.4
In regard to other ways of addressing skill shortages the SA Branch supports the submission of the National Office of the CFMEU (Construction & General Division).
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