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INTRODUCTION

1.
I am currently employed as an organiser with the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia (CEPU), Engineering and Electrical Division, WA Branch and the CEPU Electrical Division, Western Australian Branch.

2.
I have worked in the electrical contracting industry since 1969 after completing my electrical trade apprenticeship in Scotland.  I came to Australia in 1981 and continued to work in the industry on all types of projects including industrial, commercial and engineering.   I started as a full time official with the CEPU (or the ETU as it then was) in about May 1991.

3.
I have responsibility for the electrical contracting and lift industries throughout the State of Western Australia.  Since about 2000 most of the agreements in those industries are negotiated and certified under the Federal Workplace Relations Act 1996.

4.
I am a Divisional Councillor and Executive member of the CEPU Electrical Division.

Experience of the WA Third Wave legislation

5.
I was an official of the union during the introduction by the Court State Liberal Government of the third wave of industrial reforms of the WA industrial relations system.

6.
The third wave “reforms” introduced many of the same procedural hurdles into the State system of industrial relations that the BCII Bill proposes to introduce to the Federal system.  Some of the main features in common are as follows:

	WA Third Wave Reforms
	BCII Bill 2003 Proposals

	Mandatory pre strike (industrial) action ballots to gauge membership support for ‘strike’ action.

The wide definition of strike action caught all forms of industrial action (even stop work meetings).
	Mandatory Protected Action Ballot to gauge membership support

Covers all forms of industrial action

	Application had to be made to the WA IRC for an order allowing a pre strike ballot.
However conducting a pre-strike ballot did not confer any immunity for strike action.  In certain circumstances the Commission could order an end to any strike action by way of a ‘resume to work order’ despite the outcome of a ballot.
	Application must be made to AIRC for a Ballot Order to gauge membership support for the Protected Industrial Action ballot

Applicant must show genuinely tried to reach agreement with employer

- list of factors that must be satisfied



	The ballot required an improbably high return of votes – 75% of those involved needed to cast a vote for the ballot to be valid and at least 50% of those voting must agree.
	40% of eligible voters must vote and of those, at least  50% must agree

	If the issue remained unresolved 28 days after action started, the ballot process would have to be repeated.
	Employees have 30 days after the ballot to commence industrial action.  Industrial action then limited to 14 days after which a mandatory cooling off period of 21 days was triggered.

	After the 28 days the ballot process must be repeated for further industrial action.
	At the expiry of the cooling off period no further action could be taken without getting a certificate from the AIRC approving further protected action


7.
Ballots would have to be approved by the WA Industrial Relations Commission (IRC) in a process that was estimated to take at least seven weeks.  The Minister could intervene in the ballot process in the ‘public interest’ and the employer, employer groups and other interested parties could also get involved, even making legal challenges along the way.  Similar provisions are proposed in relation to ballots under the BCII Bill.

8.
The third wave provisions were so onerous and time consuming that it caused forum shopping and forced parties to move across jurisdictions.  That is, the parties either opted for the federal system or went outside the system altogether to resolve their difficulties.  I believe that the same outcome may result Federally if the provisions of the BCII Bill are introduced.  The procedural hurdles are such that the making of a certified agreement will not be simple or fast.  The timeframe imposed by having to comply with all the procedures is absurd.   I believe the system should facilitate the making of agreements not impede them.

Problems with the right of entry provisions under the BCII Bill

9.
There are two main areas in which the restrictions imposed by the BCII Bill on right of entry will cause a problem.  The first is in relation to enforcement and compliance and the second in relation to unsafe work practices.

10.
The right of entry provisions in the BCII Bill are designed to both limit the access of union officials to non-union members’ records and to work sites.  On the face of it this may seem quite reasonable.  Why should a union be allowed to examine the records of non-union members?   Secondly why should a union be allowed unrestricted access to a work site?

11.
Dealing with the first issue, a concrete example of a practical situation will explain why it may be necessary to examine the records of non-union members.  It will also explain why it may make sense for the official to access a work site with little notice.

12.
It is fairly common for the union to receive calls from apprentices or more commonly,  calls from concerned parents of apprentices.  For various reasons (mostly to do with fear of losing their indenture) apprentices are not always union members.  However, they often find themselves in positions of danger or vulnerability and they or their parents contact the union.  Under the provisions of the proposed Bill, the union cannot enter the workplace or inspect records to help such an apprentice unless he or she joins the union. 

13.
There are two problems with only being able to inspect the records of specific union members. First, it stops the union being able to investigate the under and non-payment of entitlements which is a particular problem which arises with respect to vulnerable apprentices.  Second, it compromises the right of the individual union member to privacy as the fact of his or her union membership is made known to the employer.  Under the guise of a general inspection, the union can rectify the specific problems of the apprentice without notifying the employer of the origin of the complaint.  The union can also remedy any other breaches brought to light by the records inspection – again without prejudice to specific employees.

14.
Non and under payment of employee entitlements was acknowledged by the Cole Commission to be a problem in the industry.  Significantly, in respect of recovery employee entitlements the Cole Commission noted that in practice:

“…unions are heavily involved in the collection of employee entitlements.  In most jurisdictions workplace relations legislation gives unions a legitimate role in the recovery of employee entitlements.”

So the unions act as a de facto recovery and enforcement agency with the tacit approval of relevant government agencies.

15. Even the Government’s own Department of Employment and Workplace Relations (DEWR) acknowledged to the Cole Commission that the role of unions in enforcement and compliance allows the Government to target its resources to less unionised sectors.

16.
DEWR stated that employees in the construction industry do not regularly contact the Department to have compliance issues addressed but then said;

“This is consistent with other more highly unionised sectors of the workforce …. Disputes regarding non-compliance are typically resolved at the workplace level without the requirement for intervention by an outside party such as the Department.  On this basis, [Office of Workplace Services] allocates its targeted resources sectors where employees are less organised, having less effective alternative avenues for redress and therefore disproportionately higher levels of enquiries and claims lodged with [Office of Workplace Services]..”
[Emphasis added]

17.
I agree with the CFMEU who argued in their submission to the Cole Commission that anecdotally the majority of disputes in the industry are compliance disputes.  Every union official spends a significant portion of his or her time chasing monies owed to members.  Often compliance activity will be accompanied by some kind of stoppage or restriction on normal work.

“if the Royal Commission can find the key to improving employer compliance it will simultaneously reduce a significant cause of industrial disputation in the building industry.”

18.
Restrictions on right of entry and in particular on the inspection of employee time and wages records will significantly impede the unions in this role and increase the burden on the Government to step in the breach created by the unions being unable to police dishonest employers.  For the Government to adequately duplicate the expertise of the unions in this regard it would have to devote considerable resources to specialised inspectors who are dedicated to keeping employers honest.  Records inspections must be random, regular and without notice.  It cannot be a service that employees ring up and wait several days or weeks before they get help.  It also helps if the inspections are not always employee generated.  Many people are under paid or exploited in some way but are reluctant to “cause trouble” and so they let the abuse continue unchecked.

19.
The second problem with only being able to inspect the records of union members is that the union membership of the aggrieved employee will then be known to the employer.  This compromises the employee’s right to privacy and anonymity and could lead to intimidation and discrimination on the basis of union membership.  As Senate Committee members would be aware, not every employer is thrilled to have union members on their payroll.  In relation to apprentices it could compromise the continuation of their indenture of they are seen as “troublemakers”.

Unsafe Work Practices

20.
The second main concern about the further restrictions on right of entry being proposed by the BCII Bill concerns unsafe work practices.

21. The right of entry provisions under the BCII Bill will ‘cover the field’ to the exclusion of any Federal or State industrial laws or industrial instrument for union entry purposes.  Any entry rights under occupational health and safety legislation will not be affected .  However, union officials have no right of entry under the current WA occupational health and safety legislation.

22.
The current condition on right of entry under the Workplace Relations Act to give 24 hours notice leads to all sorts of practical difficulties.  The Bill makes it even harder to gain access to premises by increasing the administrative burden on unions by requiring union officials to go through even more bureaucratic procedures to firstly gain a permit and secondly to gain access to specific premises.  According to the Explanatory Memorandum accompanying the Bill, this additional administrative burden is deliberate. It will in practice achieve exactly what it hopes to achieve, which is to delay and restrict union access to work sites.

23. The conditions of entry being imposed by the Bill is that the permit holder must give the occupier of the premises at least 24 hours notice before entry.  Although this is currently the case under the WRA, under the Bill the permit holder must also give the ABC Commissioner at least 24 hours notice.  The notice must specify the particulars of the suspected breach and the entry must be made on the day specified in the notice.

24. Once all these requirements are met, the permit holder can be restricted by the employer to a particular room or area of the premises and can be restricted by the employer as to the route taken though the site to get to that room or area.    So the practical effect will be that an employer will be able to restrict site access by ensuring an official takes a specific route through a site.

25.
So going back to our example of the apprentice who is not a member whose parent has rung the union, worried about his or her safety.  The apprentice does not want to be singled out for attention and the union needs some way of getting in without drawing attention to the apprentice.  This will be impossible under the new Bill.  Any entry by the union that does not strictly comply with the onerous new administrative arrangements will be unlawful and leave the union and the permit holder open to prosecution.

26.
Let’s say our apprentice has been left to work in a roof on wiring on his own without supervision.  The employer leaves to go to another job and when he returns, find the apprentice dead.  Had the apprentice phoned the union for assistance the union would in theory be unable to assist under the Bill, assuming the provisions of the Bill apply to his employment.  To help the apprentice and investigate the situation straight away, the union would have to breach the 24 hour notice requirement under the Workplace Relations Act.  It would also have to go on site without authorisation.  But the new BCII provisions will increase the penalties for these breaches and may make the union more reluctant to in effect break the law to save the apprentice – hoping that nothing will happen while the apprentice works unsupervised.

27. Under the proposed Bill even if the apprentice rang the union, the union would not be able to assist the apprentices because the official would be denied right of entry unless the apprentice was a union member.  Moreover, even if the apprentice was a union member the notice requirement of 24 hours would ensure the apprentice was well and truly dead by the time the union was “allowed” to inspect the site and investigate the complaint.

28.
If no fatality or accident occurred, the practice could easily be covered up by the time an inspection can be arranged.  It would be a brave apprentice willing to speak out in such a situation especially when there is no proof of what occurred.  The practice of apprentices working alone is an occupational health and safety hazard which can only be caught out by random inspection of which there is no advance notice or warning.  This is the only way to catch out employers engaging in these practices.

29.
This is not an isolated example.  We get calls from worried parents continually.   The right of entry restrictions help no-one except an employer with something to hide.  If an employer has nothing to hide then the inspection by a union official of either the premises or the times and wages records should not present a problem.

30.
According to the Explanatory Memorandum, the main reason for the extra administrative requirements for right of entry is to protect employers from unnecessary and costly disruptions due to entry in their workplace.   Like the argument about inspection of time and wages records, in theory this sounds fair enough.  However in practice it is not.  The main time such inspections hinder work on the site is when there are real safety issues at stake and the union is doing something about the problems either by insisting on a site audit or getting the employer to remedy the problem.

31.
It’s hard in these situations to argue that the employers “right” to a work site free of scrutiny overrides the employees’ right to a safe working environment or even to a fair rate of pay for a days work.

The law seems to be trying to reduce us to bystanders watching from the sidelines but being unable to take an active role in things.

32. It’s currently difficult to protect vulnerable parties in the workforce such as apprentices.   The proposed Bill will just make things harder.  I believe that the thrust of the BCII Bill, with “initiatives” such as the ABC Commissioner and the Federal Safety Commissioner, seems to be on prosecuting and punishing rather than seriously trying to fix gaps or problems with the current system.

� Ibid p.42


� Royal Commission Discussion Paper 11 “Working Arrangements – Their Effects on Workers’ Entitlements and Public Revenue” p46
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