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Introduction and overview

1. The Building and Construction Industry (BCI) has probably been the subject of more inquiries than any other industry.  Each inquiry has identified the root causes of the problems but have been unable or unwilling to take the necessary steps to actually resolve those core issues.  This submission clearly demonstrates the poor industrial relations record pertaining to certain parts of the industry and the need for radical reform.  Master Builders is committed to implementing a major change agenda to transform the poor industrial relations record of certain sectors of the industry with a view to building a sustainable future based on trust and goodwill.   Master Builders does not want to destroy the building unions but is determined to eradicate unlawful behaviour and hereby re-establish the rule of law to the industry.

2. There are at least six key factors necessary to radically alter the culture of fear and unaccountable industrial behaviour that has permeated certain sectors of the industry. The first issue is to re-establish the power imbalance between the interests of capital and labour, by having an effective third party umpire that is willing to eradicate unlawful behaviour and ensure consequences are applied to those parties who break the law.  This issue will require an investigative arm that can actually step into the shoes of the injured party and see that consequences for unlawful conduct are applied.

3. The second key issue requires a far more accountable system for all registered industrial organizations to ensure that the rights granted through the registration process carries appropriate responsibilities.  This would require a complete re-think surrounding the obligations that all parties to the industrial relations system would have to demonstrate in order to maintain their registration.  The third key issue and closely related to the point outlined above is the accountability that the industrial umpire and the registered organizations must take in relation to “Right of Entry permits” granted to officials of registered industrial organizations.  The umpire must have powers to investigate complaints on their own motion and the organizations must be held accountable for ensuring appropriate industrial behaviour is forthcoming from their officials. 

4. The fourth issue is to re-establish a complete commitment to the “Dispute Settling procedures of awards and agreements” which are designed to ensure that due process is strictly followed before industrial action commences.  A strike first mentality must be challenged and eradicated from the union armory at least and until a due process is followed.  The entire industrial relations system must provide fair access for unions to have matters raised and resolved without strike action and employers must be able to access the umpire who can intervene and have the jobs go back to work thus enabling the matters in dispute to be resolved on their merits. 

5. The fifth key issue deals with the need to design a new industrial structure that provides for a stable industrial relations regime without locking in contractors for all of their projects.  Master Builders supports the adoption of a new generation of “Project agreements” which would specify all of the industrial wages and conditions pertaining to each specific project, without condemning the subcontractors to those conditions on other sites. 

6. The sixth key principle concerns the need for a simpler and more streamlined process in which worker entitlements can either be protected up front (industry WorkCover levy) or recovered through a Tribunal or special body without the unions having to resort to unlawful industrial behaviour.  This review has also revealed that the Government, as regulator, needs to improve its enforcement record to ensure far greater compliance with the laws it introduces. 
Queensland’s Building and Construction Industry

7. The Queensland (BCI) employs approximately 144,000 people, and is responsible for 7.5% of the Gross State Product with the commercial sector accountable for over $8 billion in direct industry turnover.  The industry is an important element of the Queensland economy and the need for an efficient and productive and safe industry is of paramount importance to all of the stakeholders within the industry as well as all Queenslanders.   The importance of a stable industrial relations climate and the need to encourage investment opportunities into the State cannot be underestimated.  So much has been written about the industry but so little has been done.  A sustainable future requires a co-operative, flexible and dynamic industry and it is in this context that the Queensland Master Builders’ Association makes the following submission.

Background comments

8. In broad and general terms, the Queensland BCI has had a good industrial relations climate that has historically been the envy of most other mainland states.  Employers and unions have cooperated to ensure workplaces are safe and that workers entitlements and rights are protected and advanced.  The majority of disputes are in relation to a lack of adequate attention to health and safety matters, poor amenities, underpayment or non-payment of entitlements, union membership and subcontractor Enterprise Bargaining Agreement (EBA’s).  These issues are day to day concerns and are usually resolved within the usual processes and custom and practice arrangements followed by the industry. 

9. The industry (when it works together) has also shown a great capacity to improve and advance the interests of building workers in line with the needs of the entire industry.  The industry was the first to introduce superannuation into building industry awards and has continued to be the industry leader in superannuation with the recent introduction of compulsory employee contributions as part of the recently completed new Enterprise Bargaining arrangements.  The Portable Long Service levy through QLeave (a Queensland Statutory Authority) is another industry initiative that provides an additional form of income security for building workers, as well as making a solid contribution to supporting Workplace Health and Safety initiatives and industry training.  The issues outlined above provide just a small sample of positive initiatives the industry has made when the industry comes together and works together.

10. Unfortunately, the industry is not always in harmony and in recent times the divide between employers and unions has widened with industrial disputation at record levels for Queensland. The biggest single failure for the industry has been in the manner in which workplace disputes and issues are raised and resolved.   Employers will argue that the unions simply premise every conversation with the threat of a strike and often strike first without giving the employer any opportunity to discuss or rectify the issues at hand.  Employers will also argue that there is a complete breakdown in the industrial relations system which prevents an industrial umpire from intervening in these matters in an attempt to resolve them.  Unions on the other hand are extremely critical that their calls for concern are usually ignored by management until they go on strike, when something finally gets done. Whatever the cause of the problems, it must be clearly understood that the current approach is profoundly flawed and coming at a great cost for all of the parties within the industry and the wider community.  There is an urgent and critical need to re-establish better industrial relationships and introduce some much needed balance between the major industrial parties, so that the real issues are managed on their merits and not decided by the party with the most power. 

EBA 2003-05

11. The expiration of the previous industry EBA in December 2002 and the failure of the industry to finalise an agreement for a new EBA in early 2003, resulted in the worst period of industrial disputation and lost time ever witnessed by the commercial sector of the BCI.  The outcome of 32 sites on strike for 10 days and the huge costs associated with this dispute, resulted in a one sided agreement with building workers securing a:

· 12% pay rise (over 3 years)

· 36 Hour week (equivalent to 5% increase in hourly wage rate) 

· 20% increase in the daily fares and traveling allowance

· 34% increase in BUSS(Q)

· 8% increase in Redundancy Scheme ($5 per week (BEWT)) 

12. While it might be argued that building workers deserve every cent regarding this increase, the real issue is the way in which the employer interests were unable to influence the bargaining process in any meaningful way and the complete disregard for the long term industry’s interests shown by the building unions in this process. 

13. Without re-visiting the rights and wrongs of this particular dispute, the results (which are well above community standards) indicate a complete failure of the enterprise bargaining system to properly manage the industrial relations process within the Building and Construction Industry (BCI).  The current system was simply unable or unwilling to provide any sort of intervention that could resolve the matters without the need to resort to industrial action or have the issues independently addressed and determined on their merits.  The lack of any meaningful and practical options available to the contractors to resolve the matters in dispute, simply meant that the major contractors could either continue to fight the unions claim and go out of business or wilt under the commercial pressure associated with the costs due to the delays occasioned by the industrial stoppages.  The reliance on “power” as the only bargaining currency in the industry highlights in stark terms the drastic need for radical reform.

An Imperative for Change

14. Unfortunately, even after the industry submitted to the union claim and the EBA dispute was “resolved” the city CBD projects continued to experience unprecedented strikes and stoppages over a myriad of unrelated issues.  In 2003, Major contractors suffered the worst period of industrial disruption in living memory.   The battleground surrounding the new EBA negotiations completely split the industry between companies wishing to oppose the union claim and companies willing to concede.  Over 90,000 man hours were lost across 32 sites during the February period (See Table below). 

15. Even if we ignore the appalling levels of lost time associated with the Enterprise Bargaining dispute, we can still see an average of 30,000 man hours of lost time per month, for the subsequent six (6) months, well after the EBA dispute was resolved.  These statistics were collected from the site records of seven (7) CBD projects which were under enormous industrial pressure.  The sites were basically working 3-4 days a week with strikes occurring nearly every week.  Whatever the cause of the disputes, one thing is for certain, the situation is intolerable and the industry cannot afford this to continue.  The inability of the parties to resolve the issues themselves, demands some third party intervention for the betterment of the entire industry.
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Lost Time On Seven CBD Sites



	
	
	

	
	CBD LOST MAN HOURS
	CBD LOST MAN DAYS

	
	
	

	JANUARY
	15,021.10
	1,502.11

	FEBRUARY
	  90,680.57
	 9,068.06

	MARCH
	33,019.12
	3,301.91

	APRIL
	24,298.90
	2,429.89

	MAY
	45,756.05
	4,575.60

	JUNE
	35,426.06
	3,542.61

	JULY
	38,250.71
	3,825.07

	AUGUST
	29,233.57
	2,923.36

	SEPTEMBER
	22,708.05
	2,270.80

	OCTOBER
	25,839.00
	2,583.90

	TOTALS
	360,233.13
	36,023.31


Senate Employment, Workplace Relations and Education References Committee 28 (2) (i) Uniqueness of the BCI

16. The Cole Commission and numerous previous inquiries and investigations into the building and construction industry have all identified the unique characteristics that combine to form a complex melting pot of industrial relations mess.  A brief sample of these characteristics include:
· 94% of contractors have less than 10 employees

· 40% of industry classifies itself as self-employed 

· highly fragmented industry breaking into different sectors

· predominantly subcontract labour

· highly competitive/low margins

· high worker and workplace mobility

· multiple employers on the same site

· no loyalty from workers to contractors (culture of hire and fire)

· low barriers to entry

· complex contractual obligations 

· unions becoming market “police” for subcontractors

Industrial Relations Realities

17. The builders are contractually bound to bear the responsibility and costs associated with managing industrial relations on-site.  This responsibility means in effect that the costs of any delays caused through industrial relations matters are borne   by the major contractor.  These costs are not insignificant and drive some of the behaviour that is unique to this industry.  This contractual burden places a heavy emphasis on production and creates a great deal of angst if the site is stopped for any reason.  The commercial pressure to perform and the cost of stoppages all compound to create a hot mix of industrial relations realities not seen in other industries. 

18. Such realities include:

· extensive exposure to liquidated damages

· commercial imposition of shorter and shorter construction time-frames 

· unfair contractual provisions which places all industrial relations risk on the 
building contractor 

· untried and inexperienced subcontractors

· limited supervision

· labour control problems

· subcontractor control issues

· trade unions acting as commercial policeman for the subcontractors

The Unions’ Perspective

19. The building unions have become expert at diverting all of the attention away from their behaviour and focusing all of the industry’s ills squarely at the feet of its contractors.  This tactic has enabled the unions to ignore any criticism of their performance and to blame-shift every ill in the industry.  A small sample of their list of excuses include:

· employers failing to negotiate the EBA properly  ie employers didn’t completely capitulate on everything demanded by the Union
· inexperienced management

· pushing the jobs too hard

· lack of attention to union concerns

· poor WHS 

· poor consultation with unions and delegates 

· unsatisfactory EBA monitoring and surveillance

· award breaches, workers compensation breaches 

· low compliance with obligations

20. While all of the issues are true to some degree and on some projects, the reality is that the industry is a complex web of inter-relationships, performing hot, hard, physical work, interacting with major items of plant and equipment in conjunction with multiple contractors with varying skill levels, which all combine to produce a high level project on time and within budget. 

21. While there are numerous theories surrounding the reasons behind the lost time statistics and there is little doubt that the true reasons are a combination of all of the reasons postulated above, one thing remains clear, the industry drastically needs reform.  From the unions’ perspective they argue that contractors are often given time to address and handle issues of concern to the union, but are just ignored until they are forced into taking strike action.  Contractors on the other hand insist that the building unions have developed a Strike –first mentality and literally go on strike or send the men home with little if any justification.  This wildcatting behaviour has placed enormous commercial pressure on contractors trying to complete projects on time and within budget and is at the heart of the reforms necessary to sustain the industry. 

22. Major CBD projects still suffer a range of restrictive work practices which have not been resolved in any meaningful way between the parties.  Such restrictions include:

· Overtime bans on Saturdays prior to an RDO on company sites that are not signatory to the new MOU

· Bans on any concrete pour scheduled after 12 noon on a Friday;

· The provision of little to no flexibility on the taking of RDO’s (site votes are used to stop any person from working on an RDO when reasonable flexibility is required in order to progress special or preparatory works);

· A burgeoning level of health and safety claims (eg stoppages due to objects “falling” from construction sites, excessive and continual audits, refusal to work in safe areas while others are cleaning up, 48 hour stoppages for minor WHS matters which can be easily rectified; 

· Pressure applied to contractors to ensure subcontractors have signed the union endorsed EBA prior to commencing work on site;
· Rigid observance of a 10 hour working day – if an individual subcontractor’s workforce is required to work for more than 10 hours on a given day (usually for emergent reasons, or due to the work processes (such as incomplete concrete pours), then sites are likely to suffer a withdrawal of labour the following day (ie “Everyone’s out the gate for 48”).  This type of ban usually affects the whole site, as distinct from the individual workers or employers involved.

· “Death in Industry Response” - site personnel commonly leave work en mass, if any person dies on another construction site in Queensland (despite a declared Union policy that ‘site audits’ should occur whilst the workforce to remains on site to resume work.  This behaviour will occur on building sites with even the most stringent of safety management processes in place, resulting in no apparent health and safety performance improvement.

· Certain Union organisers refuse to negotiate or discuss the correction of any on site issue and routinely ‘send’ workers home without any genuine attempt at resolving the matters.  This propensity to inflict harm before addressing the substance of an issue often results in problems remaining unresolved even after stoppages have occurred. 

· Total lack of accountability from officials and workers needs to be addressed as a matter of urgency.

· A disregard for all dispute resolution procedures by the Union and a willingness by workers to commence strike action without Union sanction.

23. Not all of these restrictions apply to every job, but they do indicate some of the lawless behaviour and lack of accountability that permeates the industrial relations atmosphere of the CBD.  A summary of unlawful conduct is provided in the Cole Report: Volume 12 – see attachment A.
Why is it so?

24. A great deal has already been written on the reasons behind such a poor industrial relations record in certain key sectors of the BCI.  Without going over all that material again, it is important to restate some compelling reasons for the inability of the industry to manage its own industrial relations in any moderate or meaningful manner.  

A Culture of Fear 

25. Building contractors operate within an environment of low margins and intense competition.  The costs of delays basically fall into two categories.  The first category involves liquidated damages which are the “prejudged” assessment of costs of the client and often run into the tens of thousands of dollars for each day the project is delayed for industrial reasons.  The second category is the on-costs associated with the project and includes those types of cost which have to be paid irrespective of whether any work is undertaken or not.  Such things include: project managers’ and site personnel wages, crane hire charges, plant hire costs etc and also include many thousands of dollars per day.  The upshot of these costs, mean that unless any given dispute can be resolved within a day, the contractor starts to lose significant amounts of money on a daily basis.  The economic imperative to survive, places enormous pressure on the contractors to merely accede to the unions claim.  The cost of fighting any claim becomes excessive and the costs of pursuing legal justice, arising from any unlawful stoppage is deemed unreasonable and problematic.  Almost every dispute needs to be settled within a day or two and for that to happen the contractor has to accede to the union claim.  For the issue to be determined fairly and on its merits the contractor needs to have the job back at work.  This is problematic because the building unions won’t allow work to continue whilst matters are in dispute because it takes the power away from the union.   This scenario is played out every day over dozens of sites, with contractors unable to bargain fairly for fear of industrial reprisals.  It is the profound inability to entertain any meaningful option to either seek redress, or accountability or indeed compensation, which has led certain major contractors to complete despair. 

26. Major contractors are extremely vulnerable to industrial stoppages and the associated costs of any delay occasioned on a project.  The lack of any commitment to resolve disputes without resorting to strike action has exacerbated the problem.  The unions have enveloped a culture of fear, by striking first “without any genuine attempt” to follow the disputes procedure and without any real prospect of suffering any repercussions for willfully and flagrantly breaking the law.  The contractors are unable and unwilling to expose themselves to more industrial trouble if they attempt to seek any redress from the building unions.  It is this inability to have the issues addressed and heard on their merits that has delivered such an unfair advantage to the building unions and must become a core platform for any meaningful reform in the industry. 

Failure of Federal and State Industrial Relations Commissions 

27. Master Builders submits that the failure of the supposedly “independent umpire” to assist the BCI is equally applicable to the Federal as well as the State IRC’s.   The Cole Commission heard extensive evidence regarding the blockages that prevented the various Industrial Commissions from exercising any significant restraint upon the industrial parties.   Such things included:

· No power to enforce the Tribunal’s rules  (Federal commission needs Federal court)

· Delays in hearing matters (contractors give in before there is any determination, because of extreme commercial pressure) 

· Major expense to enforce legal rights 

· Preference to make recommendations for conciliation rather than enforcement of the law
· Unfavorable rulings ignored by aggrieved parties
· Burdened by legal technicalities, including jurisdiction shopping or liability avoidance

28. In seeking any intervention from either the State or Federal Industrial Relations systems, the employer representatives found the umpires to be impotent in managing or even influencing the behaviour or outcomes associated with this critical bout of CBD lost time disputes.  This repeated failure highlights in part just one of the essential elements and provides strong guidance on what is wrong with the building industry and the drastic need for radical reform.  In summary, the industry is incapable of managing its own industrial relations outcomes because of the power imbalance between the major industrial parties.  The industry needs speedy access to a third party who can establish a quick return to work and then rule on the merits of any case without the process itself prohibiting and balanced outcome between the parties.  At the moment the process is so time consuming and expensive and cumbersome that the outcomes are already determined in favour of the party with the most power.  This is untenable in a modern society and must be addressed. 

Senate Employment, Workplace Relations and Education References Committee 28 (2)(C)(ii) Occupational Health and Safety

29. Master Builders has participated and supported all of the recent reforms and initiatives introduced in the Queensland building industry over the last four (4) years.  The Government Taskforce Report made over 60 recommendations and was supported with consensus from the building unions.  Those recommendations resulted with the introduction of new hazard based regulations which were also supported in the Cole Royal Commission.  Master Builders also supported the recent amendments to the Pre-Qualification Criteria for contractors wishing to tender for and work on Queensland Government projects.  From July 2004 contractors wishing to tender on significant government projects will have to provide an independently accredited health and safety management system as well as become subject to independent site inspections to determine the actual safety management practices being exhibited on the job.  Severe penalties will ensure if contractors are found wanting in terms of their health and safety management practices.   

30. The industry is not satisfied with the current health and safety performance and was also instrumental in supporting recent legislative amendments to the Workplace Health and Safety Act that took some of the emphasis away from direct employers and placed a “duty of care” on any party who exposes “others to risk” arising from the conduct of their undertaking.  These provisions have been deliberately designed to place a health and safety obligation on any contracting party which engages another contracting party.  Master Builders does not just pay lip service to health and safety but has been a leader pushing the industry to higher levels of performance.  The matters are complex but the will to continually improve is genuine.  Safety is a key priority for contractors and any meaningful initiative that improves the safety performance of the industry will not be opposed. 

Term of reference (2)(C)(iii)(A) An assessment of other relevant and related matters, including measures that would address the use of sham corporate structures to avoid legal obligations

31. The Bill does not address sham corporate structures on a federal level.  Master Builders acknowledges that there is anecdotal evidence that due to the low barriers to entry and the poor corporate laws regarding insolvency, that company’s can dissolve one day and re-commence another day.  While the industry does not in any way condone such behaviour, the reality is that the problem extends well beyond the realms of the building industry and therefore any solution rests in other jurisdictions that encompass all of corporate Australia. 

32. Having said that, the Cole Report found that the Queensland Building Services Authority, through the regulatory provisions of the Queensland Building Services Authority Act 1991 (Qld), is having some success in curbing the incidences of “phoenix” companies operating in the industry in Queensland
.  Master Builders strongly supports any initiatives that rein  in this sort of rogue behaviour. 

33. If nothing is done, then companies will simply continue to avoid their responsibilities to their staff, suppliers and other creditors at a great disservice to the industry.  Master Builders also notes that the Bankruptcy Legislation Amendment Bill (No1) is proposed for introduction in the 2004 Autumn sittings.  The purpose of this Bill is to change the treatment of assets and prevent the use of family law and bankruptcy to shield a bankrupt’s assets from the trustee.  The Bankruptcy Legislation Amendment Bill (No2) is also proposed for introduction in order to introduce measures to improve confidence in arrangements under Part X of the Bankruptcy Act 1966.   The Bill intends to address perceptions that these arrangements are being manipulated to the disadvantage of creditors, and place a greater onus on debtors to ensure that creditors are fully informed about proposals for personal insolvency agreements before being required to vote on them
.  This initiative is supported by Master Builders.
Term of reference (2)(C)(iii)(B) 

An assessment of other relevant and related matters, including measures that would address underpayment or non-payment of workers’ entitlements, including superannuation

34. The underpayment or non-payment of workers entitlements is an extremely difficult issue to address with any certainty, due to the lack of direct empirical evidence.  The ease in which building workers can so readily change their employment status from; employee to worker, to contractor, to subcontractor, to employer, which makes for a complex web of interrelationships that prevent any meaningful analysis of this problem.   In line with comments raised above, this is one area where the building unions have argued that the system often fails their members particularly where they don’t posses any industrial power to pursue the legal entitlements rightly owed.  If the industry wants matters to be determined on their merits without the need to rely on the power of the respective industrial parties, then a great deal of work is needed to simplify and ensure worker entitlements are protected.

35. The Cole Report found that wage complaint activity data from the Industrial Relations Services Branch of the Department of Industrial Relations suggested the underpayment of wages in the BCI is no worse than in any other industry
.  Evidence led from the Industrial Relations Services Branch indicated that 5% of the wage complaints received by the Branch came from workers in the BCI.  Given the BCI employs approximately 7.5% of Queensland’s workforce, the Royal Commission concluded that this suggested a relatively low level of underpayment of employee entitlements in the industry
.  Irrespective of these findings, Master Builders does not support underpayment of legal entitlements and would support a closer examination of the reasons for non compliance and initiatives to close any loop holes.

Superannuation

36. An ABS survey of employment arrangements in Queensland conducted in 2000 showed that superannuation compliance in BCI is as high as 92.6%.  The largest group of persons who reported they had no superannuation were owner managers of unincorporated businesses.  Approximately 40% reported they did not receive superannuation.  A further 29.4% reported that contributions were not being made at the time of the survey
.  These types of arrangement place the responsibility of providing for retirement squarely on the shoulders of the owner manager in question.  If an individual chooses to conduct business under this type of arrangement and consequently accepts the responsibility for making their own contributions to superannuation, then at the end of the day this becomes a decision for the individual, rather than the legislature.

New Definition of “Worker” 

37. Recent amendments to the Queensland Workers’ Compensation and Rehabilitation Act 2003 regarding the new definition of worker may go some of the way in ensuring workers who genuinely ought to be protected for superannuation receive their entitlements.  The new definition ensures that only genuine subcontractors are excluded from WorkCover insurance with labour only “workers” entitled to be covered for workers compensation.  Extending or adopting this definition would go along way in ensuring genuine workers are protected for superannuation. 

38. Another option would be to amend the current State award entitlement in line with the existing provisions found in the Superannuation Guarantee Charge Act 1992 to ensure the award component is in line with the Federal Act.  This would also ensure that all employer contributions are placed in a complying superannuation fund.  While the Workplace Relations Act 1996 and the Queensland Industrial Relations Act 1999 both contain separate provisions and penalties for the recovery of unpaid superannuation contributions, the Australian Taxation Office is primarily responsible for this issue.  The ATO is entitled to make an assessment of any shortfall owing to the employees including a nominal amount for interest and administration.  If any employer refuses to pay the contribution, the ATO may impose heavy penalties of up to 200% of the shortfall. 

39. Recent amendments to the SG Act enable the ATO to make superannuation payments directly into an employees superannuation account.  Other recent initiatives have also been enacted to facilitate the collection, recovery and disbursement of superannuation monies to their rightful intender.  On 27 November 2003, the Government introduced the Superannuation Safety Amendment Bill 2003.  The purpose of this bill is to modernise and strengthen the current prudential regime protecting superannuation savings in Australia.  The Bill will enhance the Australian Prudential Regulation Authority’s capacity to take preventative action with respect to breaches of the law, as opposed to reactive enforcement action
.
40. The definitional and worker status problems are likely to remain with the industry for some time, however clarifying and improving compliance through greater enforcement of legal entitlements can only create a more level playing field for those employers who are currently meeting their superannuation obligations and will be supported by Master Builders. 

41. Workers receiving their due entitlements are just as important for responsible employers as it is for trade unions.  The industry is so competitive that the failure to properly identify contractors that avoid their legal obligations or deliberately undercut workers pay and conditions which makes it impossible for genuine contractors to remain viable.  Access to a better industrial regime that provides some protection in advance or provides a transparent, speedy and fair recovery of entitlements wages in the event of a breach, is generally supported by employers in the industry. 
Term of reference (2)(C)(iii)(D 

An assessment of other relevant and related matters, including measures that would address evasion or underpayment of Workers’ compensation premiums. 

42. The old workers’ compensation systems that rely almost exclusively on the employer/employee model, are not well suited to the BCI.  The ease with which individuals can change their employment status from worker to contractor, to self employed, to employer, makes the existing system quite redundant in many respects.  Recent amendments to the Queensland Workers’ Compensation and Rehabilitation Act 2003 have attempted to close some of the legal loopholes by developing three new requirements to ensure only genuine contractors are excluded from paying the WorkCover premium.  The new provisions are also designed to protect labour-only workers and to ensure that appropriate cover and payments are being made on their behalf.  Unfortunately it is too early to report on the success or otherwise of these amendments.  Master Builders can report that the net is certainly catching more contractors who have engaged labour in certain ways and now found to be responsible for WorkCover premiums.  

43. Master Builders in conjunction with the building unions have long advocated the need for a complete re-assessment of the current system to tailor the need for appropriate workers compensation cover with the needs of the industry.  To this end, Master Builders supports an industry based Workers Compensation system that focuses upon the right level of cover and protection being afforded to all classes of worker within the industry without having to fight over the respective status that a particular person might enjoy at a particular time.  The critical aspect is upon the type of work being undertaken and the collection mechanism is through the establishment of an industry based levy similar to the portable long service leave levy.   This initiative would go much of the way in restoring the confidence in a system designed to protect the interests of both employers and workers and eliminating incentives to avoid making the appropriate payments. 

Terms of Reference 2(d)(i) The regulatory needs in workplace relations in Australia, including : whether there is regulatory failure and is therefore a need for a new regulatory body, either industry-specific such as the proposed Australian Building and Construction Commissioner, or covering all industries, 

Re-Establish the Rule of Law

44. As outlined in the opening submission, certain sectors of the BCI have been and continue to suffer enormous amounts of lost time through industrial disruption without any appropriate mechanism to either have the matters determined on their merits or deliver consequences to unlawful behaviour and unlawful conduct.  The need to restore the rule of law is paramount in our submissions.  The respective Federal and State Industrial Relations Commissions do not even pretend to submit that they are an effective intervention for unlawful industrial conduct in the BCI .95% of disputes do not even find there way to the relevant Industrial Commissions for all of the reasons outlined previously. 

45. Without pre-empting the final decision on the need for the ABCC or a similar body, Master Builders strongly supports a radical reassessment of the current circumstances and legal frameworks underpinning the industrial relationships within the BCI.  Master Builders supports a return to five (5) basic principles that should govern appropriate industrial behaviour for all industrial parties and should apply equally to those industrial parties if they are registered and benefit from the very industrial system they are a party too.  The principles include:

1) Registered Industrial Organisations have a right to be present at and a duty to be relevant to, all building and construction workplaces.

2) Along with the right described in point (1) above, Registered Industrial Organisations have a corresponding obligation to be held accountable for their actions by their members and by the relevant Tribunal (however titled) which administers the relevant body of law.

3) The Tribunal mentioned in point (2) above must be given the appropriate censure authority needed to comprehensively dissuade any registered industrial organisation from over-reaching or misconstruing its rights, or failing in its obligations.   In essence, there must be a competent and respected “umpire” to regulate inevitable conflict over competing imperatives.

4) All stakeholders within the industrial system need to be confident that inappropriate conduct at any workplace will be promptly identified for what it is and that proper remedial action (and if necessary, proper penalties) will be forthcoming…and with a high degree of certainty.

5) Public confidence in the appropriateness of any industrial relations regulatory regime, is best attained by adequate enforcement recourses including: an active and proactive industrial inspectorate, an industrial Tribunal with an investigative arm and a  propensity to act of its own volition and a body of registered industrial organisations which are under a positive duty to self-disclose and to remediate any offences as required.

46. The real question is not whether we need a new Regulator but how that Regulator can work to curtail the extreme excesses of unlawful industrial conduct for the betterment of the entire industry.  Master Builders strongly supports the role of a third party stepping into the shoes of an industrial party who has suffered as a result of unlawful conduct.   Contractors and subcontractors have already shown a complete reluctance to enforce their own rights and this reluctance has continued to feed inappropriate industrial behaviour that must be addressed.  An investigative arm of the Tribunal is crucial in delivering some accountability and lawfulness into those sectors of the industry that choose to act in this fashion.

47. The Industry Regulator also requires a raft of additional powers including the power to make immediate ”return to work orders” so that the matters can be investigated and heard on there merits and in the absence of inappropriate industrial pressure.  Such powers are critical to ensuring the real items in dispute are raised without commercial pressure exerting its influence over the top and contractors capitulating to unlawful industrial demands.  Additional powers in the form of “Bans Clauses” which effectively remove a unions “representation and site access” must also form part of the armory of the industrial umpire for demonstrated and excessive unlawful behaviour.

Rights of Entry

48. The existing Tribunals have been extremely reluctant to exercise any powers of suspension or withdrawal of union right of entry permits, even though they have the necessary power to do so.  This has probably been due to a complete reluctance from contractors to even approach the Tribunal and have such a question asked.  There is a crucial need for third party investigation into allegations that industrial officials “right of entry” permits are being abused.  A completely new level of industrial accountability is required and individual officials and the hierarchy of the registered industrial organisations must take on a far greater responsibility in ensuring that such permit holders do not abuse the privilege that goes with the permit.  The complete failure to ensure existing permit holders are accountable for any of their actions lies at the very heart of one of the problems in the industry. 

49. Master Builders supports any system that can deliver strong consequences to those parties who routinely and systemically break the law.   A pyramid of appropriate and measured sanctions might be applied depending on the breach with additional obligations on the registered organisations to ensure appropriate training has been provided to the officials and monitoring of behaviour consistent with their registration requirements.  Registered organisations need to be held far more accountable by the tribunals.  Such accountability may also include advancing additional powers to the tribunals to ensure responsible industrial conduct from all registered industrial parties. It must be remembered that gaining the benefits and protection from the industrial system must attach a commitment to abide by responsible industrial standards in keeping with the needs of a modern society.

Jurisdiction Shopping

50. While the need for strong third party intervention is acknowledged, industrial relations processes in Queensland are further complicated by the overlap created by a Federal and State Industrial Relations system, that enables unwilling industrial parties the opportunity to “jurisdiction shop” in order to avoid their industrial responsibilities.  The CFMEU are registered under the Federal and State Industrial Relations Acts with the Builders Labourers’ Federation registered exclusively under the State banner.  Unfortunately, both unions can easily out maneuver the employer parties by claiming the incorrect jurisdiction whenever it suits.   This tactic generally delays proceedings to the extent where the employer capitulates to the Union demands.   The disputes surrounding the latest EBA was referred to both Industrial Commissions and the legalistic approach adopted by both Commissions enabled the unions to argue the inappropriateness of each jurisdiction to completely avoid any responsibility for that dispute.  The proposed Building and Construction Industry Improvement Bill 2003 seems to rely in part of the “Corporations Power” applicable to conduct by or against a constitutional corporation.  Such an initiative is welcomed by Master Builders as it enables further certainty in the direction and resolution of inappropriate industrial conduct.  

Need for a new Regulator  

51. For all of the reasons outlined above and provided to the Cole Royal Commission, Master Builders supports the need for a new Regulator for the BCI.  In an ideal world it would be great to have one set of strong laws that apply to every Australian citizen on an equal basis.  Unfortunately the very party empowered to uphold lawful industrial conduct is restrained through legal processes that either intentionally or unintentionally provides an unfair advantage to those parties willing to exercise pure industrial power.  It must be said that the majority of the industry is not affected by the poor industrial conduct, however it must also be said that there exist no consequences within the current regime that impacts upon the on the industrial parties for acting inappropriately. 

52. The joint Governments submission failed to grasp this point when it stated that “the current legal framework in each jurisdiction is sufficient to deal with unlawfulness in the BCI and that no evidence has been presented that would justify further regulation”.
 This is an indictment on a system that is unable to cope with the BCI.  In the Queensland report alone, the Royal Commission found 35 instances of “inappropriate” conduct with a further comment that inappropriate conduct is only not deemed unlawful because of deficiencies in the law.  The fact that certain companies “chose” to give evidence that everything is “fine” in this industry only reinforces the precarious and false state in which the industry stands.   Those companies may have a policy of union appeasement and may have made a commercial decision to comply with any union directives in order to to keep the peace. 

53. The industry may not always need a separate regulator, but unfortunately the industry has already demonstrated a complete inability to moderate its own behaviour without a strong regulator in the background ensuring appropriate behaviour and outcomes.  The examples provided by the Sydney Olympics rather than show how responsible the unions can be, merely demonstrates the arbitrary nature of the system in which the industry operates.  The building unions under threat of de-registration and constant monitoring and surveillance have already shown the capacity to behave responsibly.  The Taskforces have provided a moderating influence on the unions’ behaviour and contractors acknowledge and manage their industrial relations accordingly.   The industry needs to hold onto a future that provides a stable industrial relations environment with outcomes acknowledged and supported by all of the industrial parties.  The industry needs to look at ways of cooperating within an atmosphere of trust, instead of the intimidation currently felt by some sectors of the industry today.

Pattern Bargaining  

54. One of the pivotal platforms of the proposed Building and Construction Industry Improvement Bill 2003 is the removal of pattern bargaining within the BCI.  While Master Builders acknowledges the arguments in favour of the proposal, the industrial realities paint a different picture from that provided by the Federal Government.  Wage justice has long been defined as circumstances where as workers doing identical work in close proximity to one another receiving identical remuneration wherever practicable.  A system that encourages individual employers to pay differing wages to workers performing similar tasks on the same site, is a recipe for industrial anarchy and cannot be supported.  The industry has continued to negotiate pattern agreements within certain parameters as a deliberate strategy to minimise industrial disputation.  The entire EBA framework is designed to prevent workers receiving disparate industrial entitlements while working together on site. 

55. Perhaps the biggest employer incentive behind a pattern bargaining approach is the need to remove the threat of leapfrogging claims which would surely accompany an unregulated labour market.  If there were no pattern agreements then the most industrially vulnerable parties would be at the mercy of those holding the industrial power.   The other critical factor is for the employing parties to have some certainty regarding the labour cost structure prior to tendering for work.  This issue is problematic as the major contractors want to engage subcontractors who are covered by the pattern bargain but are unable to insist on their subcontractors being a party to the industry pattern agreement.  Less scrupulous contractors may also want to deliberately choose a subcontractor who is not covered by the pattern agreement in the hope of getting a cheaper price.  With the EBA rates currently in excess of $200 per week above the award, the incentive to accept the lowest price must be high. 

56. The issue of industry pattern agreements also impacts heavily upon subcontractors who cannot afford the rates provided for in the pattern agreement.  The industry seeks to impose its will on those contractors who are forced to become a signatory to the pattern agreement or be excluded from the site.  Subcontractors caught in this situation often just sign the agreement, pay the rates for the project they are on and go back to different rates for other jobs in direct contravention of the legally registered EBA. Other contractors establish two companies, the first paying EBA rates on EBA jobs, with the second company paying lesser rates on other projects where the EBA does not apply.  The situation is untenable and encourages subcontractors to avoid the full EBA rates on the majority of their work.  Other companies tend to only operate in the highly unionized sector and pay the EBA rates to all of their staff on all of their jobs. 


Project agreements 

57. Master Builders strongly supports a revamped industrial relations systems that provides for registered project agreements to cater for the specific needs of the BCI.  Project agreements have operated on predominately large civil and engineering projects since 1967 in one form or another.  The Queensland Government’s initial submission to the Cole inquiry identified a number of reasons in support of such an approach including:

· Alleviation of demarcation disputes

· Avoid leapfrogging

· Avoid attraction and retention allowances

· Stability with cost planning

· Less administration of awards etc

58. The Queensland Government has adopted a fairly pragmatic approach in relation to Registered Project Agreements and multi-employer agreements under its own legislation.  There seems little doubt that the existence of an industrial instrument that allows contractors to tender for work with the knowledge of the labour cost structure applicable to that project and only binding on that project would be highly desirable for the industry.  While there are current provisions under section 144 of the Industrial Relations Act 1999 Queensland, they do not go far enough and do not offer the protection and security that ought flow from such an arrangement.   Arrangements in the Commonwealth jurisdiction are even more deficient.
59. There are two significant flaws in the Industrial Relations Act 1999 Queensland that must be addressed before contractors could begin to confidently negotiate meaningful project agreements for building sites throughout Queensland.  The first flaw is the requirement for “all relevant employee organisations” being given the opportunity to participate in negotiations and become a party to the agreement if they elect to do so.  This provision requires the contractor to contact the AWU as a genuine party for a small portion of the project and which almost certainly prevents any further progress with other building unions who are intent on excluding that union from any coverage on building sites. 

60. The second fatal flaw concerns the timing provisions in relation to “when” the agreement has to be made.  Section 144 contemplates the notion of project agreements being made “prior” to the commencement of the project.  While major contractors would be delighted to tender under these circumstances, most owner/clients/developers leave the industrial relations processes up to the successful tenderer.  Master Builders notes the Queensland Government submission to this Senate inquiry and looks forward to developing some mutual proposals that advance this concept in the future. 

61. One of the strongest arguments in support of an industrial regime that supports the formation of genuine project agreements is the cost transparency for contractors who know what is required and the ability of head contractors to contractually ensure wages and conditions are honored on the project.  This form of inferred and stable contracting would go along way in securing first class industrial conditions within an environment of trust and cooperation.  Building unions would be able to secure compliance through the Project agreement which would become legally enforceable and contractually obligated.

Conclusion

62.
Master Builders welcomes the opportunity to provide a submission to the Senate 
Employment, Workplace Relations and Education References Committee.  The need to  
reform the industrial relations culture and practices in the building industry has never 
been greater.  The need to re-establish the rule of law has never been clearer and the six 
(6) key points identified at the start of the submission, if implemented, would go a 
long way to delivering sustainable, long term outcomes for the Industry.   The entire 
industry has been tarnished because of an inability to manage the industrial relations 
environment within a spirit of cooperation and goodwill.  The unaccountable behaviour 
of a few has created an industry based on threat, fear and retribution. 

63.
Master Builders does not believe the industry can reform itself.  The industry requires 
a third party enforcement arm and a committed umpire that will ensure the rule of law 
is followed for all parties to the industrial system.  The industry has the capacity to 
attract 
capital, employ large numbers of skilled labour and produce world class 
products.  In order to achieve these goals the industry must have a stable industrial 
relations environment where costs can be estimated and returns assured. The industry 
must commit to resolving disputes within an agreed framework.  There must be severe 
consequences for any party who willfully flaunts the law and the legal avenues must 
be accessible and practical.  The current system has failed the industry and the time to 
intervene is now.  The industry needs to re-establish the rule of law and bring back 
appropriate industrial behaviour so that all of the parties within the industry may 
prosper. 

Attachment A

Incidences of unlawful and inappropriate behaviour
isolated in the Cole Report: Volume 12

General findings

In general terms, the Cole Report found evidence of the following:

1 Disregard and breach of the enterprise bargaining provisions of the Industrial Relations Act 1999 (Qld).

2 Disregard and breach of the freedom of association provisions of the Industrial Relations Act 1999 (Qld) and the Workplace Relations Act 1996 (Cth).

3 Departure from proper standards of occupational health and safety.

4 A requirement by head contractors for subcontractors to have union endorsed enterprise bargaining agreements.

5 Disregard of the terms of enterprise bargaining agreements once entered into.

6 Application of, and surrender to, industrial pressure.

7 Use of occupational health and safety as an industrial tool.

8 Unlawful strikes and threats of unlawful strikes.

9 Threatening and intimidating conduct.

10 Underpayment of employees’ entitlements.

11 Disregard of contractual obligations.

12 Imposition of restrictive practices flowing from pattern bargaining.

13 A culture of disregard for the law and the rule of law.

14 Disregard of right of entry provisions in the Workplace Relations Act 1996 (Cth) and the Industrial Relations Act 1999 (Qld).

15 Disregard of Queensland Industrial Relations Commission orders.

16 Disregard by senior union officials of unlawful or inappropriate acts by inferior union officials.

The Cole Report identifies instances of both unlawful conduct and inappropriate conduct.  The report suggests that the inappropriate conduct identified is not unlawful in some circumstances because of deficiencies in the relevant law
.  

Findings of unlawful conduct

17 Case study of Homezone Home and Garden Centre: Thomas Smith, job delegate for the CFMEU, stated that “these guys (non-union employees) can’t start and it’s up to you to get a better balance between union and non-union membership; only two can start…” and “to get you on site we need a few more blokes who are members of unions”.  Having regard to sections 107(b) and 122 of the Industrial Relations Act 1999 (Qld) Thomas Smith and the CFMEU engaged in unlawful conduct.

18 Case study of Ideal Interior Linings Pty Ltd: Tim Nisbet, temporary organiser for the CFMEU, threatened to “sit the men in the shed” or “take the site out” if wage demands were not met.  Having regard to the torts of interference with contractual relations and intimidation, Tim Nisbet and, by the principles of vicarious liability, the CFMEU, engaged in unlawful conduct. 

19 Case study of Labour Hire in Queensland: John Lund, organiser for the BLF, actively promoted the business interests of Workforce One; promoted Workforce One by conduct that was unlawful (namely by express or implied threats of industrial action); intimidated Adco to act to the injury of Westaff; put pressure on Barclay Mowlem not to use Westaff (Lund’s intimidation was calculated to and did benefit Workforce One at the expense of Westaff).  The only reasonable inference is that Lund injured Westaff so as to benefit Workforce One.  Despite assurances to the contrary Lund denied a new EBA to Westaff and then used the fact that Westaff did not have such an EBA in his effort to injure Westaff.  Lund conducted himself in this way in the course of his employment with the BLF.  Having regard to the tort of intimidation, John Lund and the BLF engaged in unlawful conduct when Lund intimidated Adco to injure Westaff Australia.

20 Case study of Labour Hire in Queensland: The BLF actively promoted the business interests of Workforce One and Trident at the expense of Trojan.  In some cases it did so by conduct that was unlawful.  By express or implied threats of unlawful industrial action a representative of the BLF intimidated Lidco to act to the injury of Trojan - this intimidation was calculated to and did benefit Workforce One at the expense of Trojan.  The BLF’s motive to injure Trojan was not an intention to coerce Trojan to make an EBA.  Trojan had an EBA with the CFMEU.  Trojan wanted to make a new EBA directly with the BLF.  Trojan was prepared to make a pattern EBA without seeking any variation to it.  The BLF denied an EBA to Trojan and then used against Trojan the fact that it did not have an EBA.  Having regard to the tort of intimidation, the BLF engaged in unlawful conduct when its representative intimidated Lidco to injure Trojan.

21 Case study of Labour Hire in Queensland: Jamie McHugh, an organiser for the BLF, actively promoted the business interests of labour hire firms with an EBA, including Workforce One, at the expense of J and B and Evenco.  By unlawful industrial action and threats thereof, Jamie McHugh intimidated Jezer to act to the injury of J and B and Evenco.  This intimidation was calculated to benefit labour hire firms with an EBA including Workforce One at the expense of J and B and Evenco, Jamie McHugh so conducted himself in the course of his employment with the BLF.  Having regard to the tort of intimidation, Jamie McHugh and by him the BLF engaged in unlawful conduct when Jamie McHugh intimidated Jezer to injure J and B and Evenco.

22 Labour Hire in Queensland: Jamie McHugh misled Ferguson as to why Direct Personnel could not have an EBA with the BLF.  Jamie McHugh so conducted himself in the course of his employment with the BLF.  Having regard to section 38 and paragraph 95(2)(a) of the Fair Trading Act 1989 (Qld), Jamie McHugh and by him the BLF engaged in unlawful conduct.

23 Case study of Lavarack Barracks: The CFMEU in concert with the employees of the subcontractors which worked on sites affected by the National Industrial Action, engaged in conduct on 10 and 11 May 2000 that hindered or prevented the supply of services by the subcontractors to Thiess for the purpose of causing substantial loss or damage to the business of Thiess.  Having regard to section 45D of the Trade Practices Act 1974 (Cth) the CFMEU acted unlawfully.

24 Case study of Lavarack Barracks: In the alternative and given the above finding, having regard to sections 45D and 45DC of the Trade Practices Act 1974 (Cth), the CFMEU acted unlawfully.

25 Case study of Lavarack Barracks: The CFMEU coordinated and engaged in the National Industrial Action with intent to coerce Thiess to sign a project agreement. Having regard to section 170NC of the Workplace Relations Act 1996 (Cth) the CFMEU acted unlawfully.

26 Case study of Barclay Mowlem Construction Limited: Industrial action occurred on 16 and 19 February 2001, 20 July 2001, 10, 11, 12 and 15 October 2001, and 17 to 2 November 2001.  Having regard to the terms of the dispute resolution clause in the project agreement and the provisions of section 181(2) of the Industrial Relations Act 1999 (Qld), each instance of industrial action was unlawful.  Dispute resolution procedures were not followed and the employees who engaged in such stoppages acted contrary to section 181(2) of the Industrial Relations Act 1999 (Qld).

27 Case study of MarGra Pty Ltd: Peter Close, organiser for the CFMEU, threatened MarGra Pty Ltd that he would take action to bring about the result that the CFMEU would exclude MarGra from building sites and thus work if it did not sign a certified agreement.  Having regard to the provisions of section 170NC and section 349(2)(a) of the Workplace Relations Act 1996 (Cth) Peter Close and the CFMEU engaged in unlawful conduct.

28 Case study of MarGra Pty Ltd: The CFMEU directly interfered with the contractual relations between St Hilliers (Qld) Pty Ltd and MarGra Pty Ltd by requiring that St Hilliers withhold progress payments due by St Hilliers to MarGra.  Having regard to the tort of interference with contractual relations, the CFMEU engaged in unlawful conduct.

29 Case study of MarGra Pty Ltd: Between March and May 1999 the CFMEU directly interfered with the contractual relations between FKP Constructions Pty Ltd and MarGra Pty Ltd by procuring that FKP Constructions withhold progress payments due to MarGra Pty Ltd.  Having regard to the tort of interference with contractual relations, the CFMEU engaged in unlawful conduct.

30 Case study of the Nambour Hospital dispute: A picket line existed at the site between 23 May 2001 and 16 July 2001, the CFMEU, ETU, Plumbers & Gas Fitters Union and the BLF were each involved in the picket line and acted together in pursuit of a common purpose.  The picket line prevented or obstructed contractors and J M Kelly employees from gaining access to the site.  Persons on the picket line entered the site and threatened and intimidated persons working on the site with a view to exerting pressure on them to join the picket line.  The picket line was often conducted in a threatening and abusive manner, the following persons played a prominent role in the picket line: Mr Tim Nisbet, temporary organiser for the CFMEU, Peter Close, organiser for the CFMEU, Peter Ong, organiser for the ETU, Bradley O’Carroll, safety and training officer of the Plumbers & Gas Fitters Union, Terry Tye and Darryl Pobje, organisers for the BLF.  These organisers had authority form their employer unions and their conduct in relation to the picket line was within the scope of their authority.  Having regard to the tort of unlawful interference with contractual relations, the tort of intimidation, the tort of conspiracy by unlawful means, the tort of nuisance, sections 45D and 45DC of the Trade Practices Act 1974 (Cth), and section 185 of the Industrial Relations Act 1999 (Qld), the CFMEU, ETU, Plumbers & Gas Fitters Union, and the BLF engaged in unlawful conduct.

31 Case study of the Nambour Hospital dispute: Various people were threatened by Nisbet, Close, Ong, O’Carroll, Tye and Pobje because they had not joined or did not propose to join in the industrial action at Nambour.  Having regard to sections 107 and 122 of the Industrial Relations Act 1999 (Qld), the CFMEU, ETU, the Plumbers & Gas Fitters Union, and BLF engaged in unlawful conduct.

32 Case study of the Noosa Lakes Resort: Terry Tye in his capacity as an organiser for the BLF entered into the Noosa Lakes Resort construction site without permission.  Having regard to the elements of the tort of trespass, Terry Tye acted unlawfully.

33 Case study of Peri Australia Pty Ltd: On 19 May 2000 Brian MacNicol, an organiser for the BLF, delayed the unloading of Peri Australia Pty Ltd’s truck because Peri’s storemen and key scaffolding employees were not members of the BLF.  Having regard to the provisions of sections 104(1)(b), 104(1)(c), 107(a), 107(c) and 122 of the Industrial Relations Act 1999 (Qld), the BLF engaged in unlawful conduct.

34 Case study of Peri Australia Pty Ltd: On 19, 22 and 24 May 2000 Jamie McHugh, an organiser for the BLF, told Peri Australia that if Peri wanted to “work in a field, as it was attempting to work in, it had to be part of the big picture”, if it was to continue working on the Springwood Tower site it had to have an EBA, and if it wanted to “work in the big boys’ field it must play the game” and sign an EBA.  Having regard to the provisions of sections 122 and 185 of the Industrial Relations Act 1999 (Qld), the BLF and Jamie McHugh acted unlawfully.

35 Case study of Rockhampton: The BLF and Darryl Kerr, an organiser for the BLF, between June 1998 and December 1999 acted in concert and prevented or hindered building contractors and subcontractors from acquiring services from CQ Crane Hire because CQ did not have an enterprise agreement with the BLF.  The BLF and Kerr took that action with the intent to coerce CQ to make an agreement certified under the Industrial Relations Act.  In taking that action the BLF and Kerr knowingly and intentionally interfered with CQ’s contractual rights without justification.  The BLF and Kerr made arrangements with builders or subcontractors that customarily acquired services from CQ which contained a provision included for the purpose of preventing or hindering the builder or subcontractor from continuing to deal with CQ.  Having regard to the schedule version of section 45D and thus the Competition Policy Reform (Qld) Act 1996, section 45E of the Trade Practices Act 1974 and the schedule version thereof and thus the Competition Policy Reform (Qld) Act 1996, the tort of unlawful interference with contractual relations, and sections 122 and 185 of the Industrial Relations Act 1999, the BLF and Darryl Kerr acted unlawfully.

36 Case study of the Sun Metals dispute: The industrial action on the project between 2 and 25 March 1999 was unlawful.  The employees bound by the certified agreement who engaged in the industrial action did so contrary to the procedural provisions and orders set out in the dispute settlement procedure stipulated by the agreement, sections 45(a) and 61(1)(a) and 449 of the Workplace Relations Act 1997 (Qld) and the orders made by the QIRC on 19 February and 18 March 1999.

37 Case study of the Sun Metals dispute: Officers and employees of the CFMEU from at least December 1997 and the BLF from at least February 1999 deliberately set out to foment industrial discontent and in the course of so doing counselled and encouraged workers at the site to take unlawful industrial action in concert with and under the leadership of the CFMEU and the BLF.  Having regard to sections 61(1)(a), 451 and 453 of the Workplace Relations Act 1997 (Qld) (???), the findings of the full Queensland Industrial Court that the CFMEU and the BLF failed to substantially comply with the orders made by the QIRC on 19 February 1999, and the agreement that the CFMEU and the BLF had made with Sun Metals on 18 March 1998 not to pursue any claim outside the project agreement during its tenancy.  The CFMEU and the BLF engaged in unlawful conduct before the industrial action commenced.

38 Case study of the Sun Metals dispute: Having regard to the findings made and to sections 61(1)(a), 451 and 453 of the Workplace Relations Act 1997 (Qld) the orders made by the QIRC on 18 March 1999 and the agreement that the CFMEU and the BLF had made with Sun Metals on 18 March 1998, the CFMEU and the BLF engaged in unlawful conduct during the industrial action.

39 Case study of Townsville: David Hanna, organiser for the BLF intimidated Adco by threats of unlawful industrial action to pay for union membership for Brind-House’s employees.  Having regard to the tort of intimidation, the BLF and David Hanna engaged in unlawful conduct.

40 Case study of Townsville: David Hanna, in November 1997, used threats of unlawful industrial action to intimidate Adco to remove Lou Collier from the site and cancel his contract with Adco.  Having regard to the tort of intimidation the BLF and David Hanna engaged in unlawful conduct.

41 Case study of Townsville: John Lund, as an organiser for the BLF, made threats of industrial action to intimidate Abigroup not to engage Quality Concrete Pty Ltd on the Leukemia Foundation Project.  Having regard to the tort of intimidation, the BLF and John Lund engaged in unlawful conduct.

42 Case study of Townsville: John Lund, in his capacity as BLF organiser, threatened employees that if they did not join the BLF they would be thrown off the site.  Having regard to sections 122, 104(1)(b) and 107(c) and (d) of the Industrial Relations Act 1999 (Qld), the BLF and John Lund engaged in unlawful conduct.

Findings of inappropriate conduct

The following is a list of inappropriate conduct isolated in the Cole Report:

43 Unions making demands or imposing requirements which were accepted or in some cases given affect by head contractors that all subcontractors have an EBA with a union before they are permitted to work on a site: “no EBA, no start”.

44 Unions using EBAs to promote particular companies with union links and to damage companies without such links by refusing to enter into EBAs with companies other than the favoured companies.

45 Head contractors and unions making agreements (including, but not limited to, the Statement of Intent which overrule or purport to overrule agreements made between subcontractors and their employees.

46 Head contractors requiring subcontractors to pay contributions to the Building Unions Superannuation Scheme and the Building Employees Redundancy Trust, irrespective of any agreements made between subcontractors and their employees.

47 Unions demanding that if all subcontractors cannot be required to have an EBA with the union, EBA rates of pay are applied by all subcontractors on a site irrespective of any agreement which may exist between a subcontractor and its employees.

48 Unions taking industrial action against a head contractor in relation to the pay and conditions of the employees of subcontractors with the intention of forcing the head contractor to force the subcontractors to change the pay and conditions of the subcontractors’ employees.

49 Unions making demands or imposing requirements that on so called “union sites” all employees of subcontractors must be union members before the subcontractor will be permitted to work on a site (ie “no ticket, no start”).

50 Unions threatening industrial or other action if subcontractors did not ensure that their employees joined a union.

51 Unions demanding that employers pay union membership fees for their employees.

52 Head contractors paying union membership fees for subcontractors’ employees to avert the risk of industrial action.

53 Unions asserting the right not to work with non‑union labour.

54 Unions demanding that they be paid money equivalent to the membership fees of certain persons even though they did not want those persons to join the union.

55 A union imposing “fines” by way of enforced donations to charity as a result of employers having engaged in conduct of which the union disapproved.

56 Unions demanding that all workers on a site be direct employees rather than subcontractors. 

57 Unions handling money received in settlement of wage claims in a way different from the way in which the union represented that the money would be handled.

58 Head contractors and unions making agreements regarding the appointment of job delegates or safety officers without regard to the wishes of the workers on site.

59 Unions disregarding the wishes of their members on a site in relation to the choice of a job delegate.

60 Head contractors delegating responsibility for the conduct of site inductions to union officials which are then used in part to ensure that all workers on site are union members.

61 A union taking action to institute a bargaining period with an employer where the employees were not members of the union, were not consulted by the union, did not want to join the union, and had not asked the union either to act on their behalf or take steps to commence a bargaining period.

62 Unions requiring subcontractors or head contractors to hire particular job delegates or safety officers with the result that the subcontractors or head contractors were obliged to employ persons they did not wish to employ.

63 Unions using industrial action or threats of industrial action as a tool to recover employee entitlements said to be outstanding in preference to proceedings in industrial tribunals.

64 Unions using industrial pressure to require head contractors to make payments in respect of subcontractors’ employees in circumstances where the head contractor has no responsibility to make these payments.

65 Unions taking unprotected industrial action with consequential loss to time and cost without head contractors or subcontractors taking any action to recover lost costs. 

66 Unions engaging in demarcation disputes.

67 Unions disregarding the orders or recommendations of industrial tribunals.

68 Unions taking industrial action on government sites in order to put pressure on a government to adopt a policy that all contractors must have enterprise bargaining agreements with the unions if they are to receive government work.

69 Unions taking industrial action on government sites in order to put pressure on a government to assist in resolving a industrial dispute on an unrelated government project.

70 Government departments divulging confidential information in relation to the head contractor to unions.

71 Government putting pressure upon head contractors to sign a statement of intent.

72 Government departments intervening in an industrial dispute in a way that lends support to activity by unions that was unlawful and it must have been known to be unlawful.

73 Government departments using a prequalification mechanism to put pressure on a head contractor to sign an industry agreement with unions.

74 Government departments restricting the tendering opportunities of a head contractor as a result of industrial unrest caused by the union’s insistence that a head contractor signe an industrial agreement.

75 A head contractor and a subcontractor making an agreement to disguise from a client payments to the subcontractor.

76 Head contractors paying money to unions to entice them to adhere to dispute resolution procedures.

77 Head contractors ceding to unions’ control over the erection of cranes.

The nature of building and construction in Queensland

The Cole Report found the Queensland Government accurately identified the following features of the industry in Queensland:

78 The highly competitive nature of the industry which may result in corners being cut.

79 The short term project-based nature of working arrangements and consequent low levels of permanent employment and high job mobility.

80 Changes in the organisation of labour and the growth in the number of dependent subcontractors, and in self employment as well as contract, part time and casual labour.

81 Wage disparity amongst workers performing similar work on the same site.

82 Long working hours including regular overtime.

83 Significant workplace health and safety risks and high rates of work related injuries and deaths.

� 


-QMBA collected the figures directly from each site, using resources available to the site managers, including time and wages records and site diaries. The figures included programmable time (for example, Saturdays). The number of workers on site at the time of the disputation are estimates sourced from the relevant Site Manager’s records. Part days were included in the calculations. It should also be noted that these statistics vary markedly from those found in the Joint Government’s submission that attributed only 90,000 lost man days for all lost time through industrial disputation across Australia to the year ending June 2003 (see paragraph 147).  The ABS statistics grossly underreport the extent of lost time through industrial stoppages in the BCI due to fundamental failures in their data collection methodology.
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