Statement of Joe Gallagher

1. I am the Northern Territory organiser for the CFMEU (Construction and General Division). I have held this position for 6 1/2 years, prior to this I was an organiser in the WA Branch of the union. I completed my apprenticeship in Scotland in 1976 and obtained city and guilds certificates for my trade. 

2. I arrived in Australia November 1976 and worked in the trade for 4 years before travelling back to Europe where I worked, again in my trade, based in Ireland, for 20 months. In 1982 I returned to Australia and about late 84 I resumed my trade after having spent time doing various jobs outside the trade. 

3. I am employed on a part-time basis by the union, through the 

ACT Branch. I also work part-time for C+BUS the industry super scheme.
 
4.
The CFMEU has been active in the territory for 10 years. The CFMEU is a party to the Building and Construction Award (NT), the award which theoretically governs construction work in the N.T.
 
5.
In my direct experience, the building and construction industry in the NT is characterised by the use of workers on ABN's (previously the PPS scheme). I would suggest that the proportion of workers who are described as contractors is as high as 98% [not including those engaged on the Bechtel project described below and the Thiess Contractors East Arm Port development project, neither of which were under way at the time of the Royal Commission]. In the vast majority of cases these workers are clearly employees. Payment is usually by way of an “all-in” hourly rate i.e. a flat hourly amount paid for hours worked.
6.
In these cases the employer exercises direction and control over the performance of work and is responsible for rectification of defects. Most workers are not incorporated as companies, although some are instructed to register as Pty Ltd companies to receive work. No written contract is in place. The employer simply informs the worker of the hourly rate on which they will be working and no negotiation is entered into. The average rate is around $23 per hour for a tradesperson.  I believe the use of these false sub-contract arrangements is for the purpose of relieving employers from the responsibilities of paying workers under correct award conditions.
 
7.
Workers have no choice other than to accept these terms as employment on award conditions is impossible to obtain. Employers who may not wish to participate in the ABN scam have also had little choice in this as to offer award conditions would make it impossible to compete for work. The consequences of this practice are serious both for workers and for the industry. Conditions which other Australian workers take for granted, such as annual leave, sick pay, public holidays, superannuation, long service leave and workers compensation have been denied to Territory building workers. Workers are without income during holiday periods. Public holidays are either worked or unpaid. If a worker is sick, they either go to work or they don’t get paid. Workers either work in inclement weather, or go without pay. Feeding a family and paying the bills in the wet season, when many workers struggle to work 20 hours per week, becomes very difficult. The “all-up” rate does not compensate workers for the wages and conditions forgone by loss of those award conditions. Even if cash were able to compensate for the loss of award conditions (which I do not accept), the level of all-in payment in the industry is too low to come close to the rate necessary to cover the loss of these conditions.
 
8.
Apprenticeships and training are at extremely low levels. This means that skilled labour is often imported from interstate, and young Territorians are denied the right to gain skills which would enable them to find work in the industry.
 
9.
Safety is a major problem in the Northern Territory construction industry. The deregulated nature of the labour market means that there has been insufficient training of workers in safe work methods, and of their fundamental right to a safe and healthy workplace. Basic safety measures such as scaffolding and fall protection, personal protective equipment and proper manual handling procedures are routinely avoided by NT employers. The fact that employees are in most instances falsely classified as contractors means that refusal to work in unsafe conditions leads to loss of earnings and frequently to dismissal. Subcontractors who refuse to instruct their employee’s to work on unsafe sites or in unsafe areas simply lose work to those who are reckless or unscrupulous enough to do so. 
 
10.
The relevant worker's compensation legislation requires that workers be defined as employees in order to be covered. This means that the majority of NT construction workers have no workers compensation coverage. Unless they self-insure, they have no income protection at all. 
11.
One worker, Danny McFadzean, who is 66 years of age has been rejected by all insurance companies for income protection insurance because of his age. Danny has spent a lifetime fixing steel, the most arduous job in the construction industry in the harshest climate in the country. He has only received superannuation since the union took up his case. His employer appeared in the Cole Royal Commission as a witness hostile to the CFMEU. He admitted that the only reason he commenced paying superannuation because he had been investigated by the ATO, and that he blamed the CFMEU for this.  
12.
The problem of linking workers compensation to the tax system used by  workers and their employers was recently highlighted in two decisions of the Northern Territory Supreme Court. In Groote Eylandt Mining Co. Ltd v. Thompson [2002] NTSC 17 (21 March, 2002) a labourer on $150 a day was injured at work and subsequently denied compensation because the old PPS system was being used and he was not a PAYE taxpayer. It is very clear from the facts of this case, most of which were not in dispute, that the worker had no real say in the tax system that was used. He was simply given his pay with PPS tax deducted. Even though the decisions refer to the Work Health Act as it stood pre- the GST amendments, it is a very good example of the way that tax system and workers compensation system are abused in the Northern Territory with severe consequences for injured workers and public revenue. In fact the Supreme Court said the legislature should take appropriate action to remedy the situation which could lead to unjust/unintended results. Copies of these decisions are annexed to this statement.

13.
Many workers who suffer injuries remain at work, even where it is not safe to do so and where continuing heavy work will exacerbate injuries, simply because they cannot afford not to work.
 
14.
The NT is the only part of Australia where construction workers are denied portable long service leave. The previous Country-Liberal administration failed to legislate for this condition, however the current Government has responded to the union's representations by holding an enquiry into the feasibility of such a scheme and I am optimistic that there may soon be progress on this issue. The large projects which are currently on foot or in the planning stages make this reform even more urgent, as interstate workers who are attracted to work on these jobs would cease to accrue long service leave credits whilst in the NT, and may risk losing existing credits in their previous schemes. This would be unfair and provide a real potential trigger for disruption on these projects.
 
15.
Many NT workers do not receive any contributions to superannuation. Some companies do make contributions even though their workers are ostensibly contactors, but many do not and the workers either can not or do not make their own contributions. Those who do receive superannuation have only done so since the union began organising in the Territory. This means that nearly all of NT workers will have grossly inadequate retirement income. In addition, the death and total and permanent disability cover provided to members of C+BUS is not available to them. The union has attempted to assist the industry by organising seminars for workers and employers at which the Australian Taxation Office addressed attendees and provided information as to legal obligations in this area. 
 
16.
The consequences of false subcontracting are serious for taxation revenue. The use of the ABN scam means that significant tax revenues are forgone- all in the interest of avoiding legal award entitlements. The ATO has responsibility to police these areas and has done little or nothing to ensure compliance with the law.
 
17.
I am aware that the Interim Building Industry Taskforce has visited Darwin on a couple of occasions. They appear to have done absolutely nothing to deal with the issues which I have detailed in this report and which can be readily observed on the majority of construction sites in the N.T. 
 
18.
Many sites still do not provide even the most basic amenities on their sites. These include; toilets and washing facilities, lunch rooms, first aid equipment. 
 
Commissioner Cole, in Volume 12 of his report stated that;
 
“The building and construction industry in the Northern Territory is, generally speaking, conducted in a manner which conforms to the requirements of the Workplace Relations Act 1996 (C’wth) and the general law.” 
 
He also estimated the number of workers in the N.T. to be “independent contractors”. Given my estimation above that 98% of Territory workers are working on ABN’s, it is unclear as to whether Commissioner Cole believed that the balance were really employees, or whether he grossly underestimated the number of workers on bogus all-in payments/subcontractor arrangements. The fact that the Commission’s estimate was so low demonstrates in my view just how far removed from the reality of the industry here the Royal Commission really was.
 


The Royal Commission also concluded that:-
The industry in the Northern Territory functions productively and, with few exceptions, consistently with legal requirements.

and:-
Various reasons have been suggested to explain the significant differences which exist between the industry as it operates in the Northern Territory and elsewhere in Australia. These reasons include the rugged individualism of the workers, their preference to be independent contractors or employees working under Australian Workplace Agreements, the limited presence of union officials, a transient workforce, and a greater willingness on the part of employers and workers to resolve differences through discussion.
I do not consider that generally the kind of industry I describe in this statement provides any sort of model for how the industry should ideally function. In many respects building workers in the NT far from being well-off, conciliatory “rugged individuals”, are worse off than their counterparts interstate. Imposing the kind of changes set out in the Building and Construction Industry Improvement Bill will make that situation worse. There is no justification anywhere in the Royal Commission report for applying these radical changes to the Northern Territory. 
19.
Recently, work has begun on the new gas plant in Darwin. The project is valued at in the order of $1.3b. A pre-start site agreement was negotiated prior to work commencing between the unions and the head contractor, Bechtel. Bechtel is a US-based multinational construction company and is amongst the largest of such companies in the world. It has been responsible for major industry and infrastructure projects world-wide. Amongst other things, these projects require the coordination of very large  workforces to be delivered successfully and within time and budget. Workers on the Darwin LNG site receive all wages and conditions to which they are legally entitled. The job is attracting labour from the N.T. and interstate because of the conditions. Work has progressed well and is on schedule. Safety and amenities are of a high standard. I believe that this is a far better way for the industry to operate than that which I have described above.
