
 STATEMENT OF MELISSA ANGELA AUSTIN
I, MELISSA ANGELA AUSTIN of C/- 366 Upper Roma Street, Brisbane, Queensland state:

1. I am an Industrial / Wage Claims Officer of the Construction, Forestry, Mining and Energy, Industrial Union of Employees, Queensland (CFMEUQ).
2. I have a Bachelor of Commerce degree in which I majored in Industrial Relations and Human Resource Management.  I completed my degree at Griffith University.
3. I have worked for the CFMEUQ since 10 September 2001. 
4. I became responsible for wage claims in approximately October 2002 after the retirement of one of our Assistant State Secretaries who handled wage complaints up until his retirement.
5. I welcome the opportunity to provide this submission to the Senate Committee and address the terms of references in relation to the underpayment of worker entitlements and the use of sham corporate structures established to avoid paying worker entitlements.
Handling of Wage Claims
6. A large component of my position is processing members wage claims.  Following is a brief outline of the process I generally follow:
· Member lodges wage claim either by handing it in at the office, posting it to the office or giving it to an organiser on site.

· Wage claim is recorded within our computer system.
· In accordance with the appropriate industrial instrument, the underpayment of entitlements is calculated.

· A letter is sent to the employer detailing claim and requesting payment.

· After 7 days, if no cheque or response is received from the employer, a follow up call is made.

· If after a further 7 days no cheque or response is received from the employer, the wage claim is provided to an organiser.

· The organiser makes contact with the employer either via phone or on site.

· If no cheque or response is received from the employer by the organiser, the wage claim is referred back to me.
· Once I receive the wage claim back I then consider the likelihood of success of lodging the claim as a section 278 application in the Queensland Industrial Relations Commission (QIRC).

· If success is unlikely in the QIRC the claim is likely to be finalised without an outcome.

· If success is likely, I lodge the claim in the QIRC.

· Generally employers within the construction industry do not attend or send a representative to the conference, the call over or the hearing.

· Generally orders are granted by the Commission.

Wage Claim Statistics
7. For the period 1 January 2001 to 31 December 2003 (a period of 3 years) the CFMEUQ has recovered over $2.6 million for its members. (see attachment A).
8. Considering the CFMEUQ only pursues claims on behalf of its members in the Building and Construction Industry in Queensland, it can safely be assumed that the entitlements of many other workers are going unpaid. 
9. Alarmingly, the problem is not getting better, rather it is increasing.  Whilst the number of claims received has pretty much remained the same for 2003 as it was in 2002, the amount recovered has significantly increased.
10. The amount of money recovered in 2002, was up 2.1% from 2001.  However for the year ended 31 December 2003, the CFMEUQ has recovered over $1.3 million which is a 99% increase from 2002. 
11. From this a general conclusion can be drawn that whilst employers might still be ripping off the same number of workers, they are now ripping them off more than ever before.
12. We could make a general assertion along the lines that “If you take the union’s membership as a proportion of the total industry labour force in the State of Queensland and extrapolate those figures then there would be in the order of $15.7 million in unpaid entitlements in the industry in the year 2003.” 
13. Whilst it is acknowledged that other building and construction unions would have recovered unpaid entitlements for workers within the construction industry as well as inspectors from the Department of Industrial Relations, it can still be safely assumed that more than 50% of workers within the industry are unrepresented and therefore would not have had the knowledge about their entitlements or resources to fight for what was rightly theirs. This means that employers within the building and construction industry have got away with under-paying in the order of $7.9 million in worker entitlements in a single year.
14. It must also be remembered that the above figures are based on what has actually been reported to me.  More often than not CFMEUQ organisers will fix up wage complaints right there and then on a job. Whilst I encourage organisers to report this information to me for record keeping purposes, generally such claims will go unreported. As such, the amount the CFMEUQ actually recovers for its members could be significantly more than $1.3 million.
15. The majority of claims received and money recovered are for unpaid BUSS (superannuation), BERT (redundancy) and CIPS (insurance) payments.  This year 58% of the money recovered has been for such entitlements.  Whilst it is acknowledged that BERT & CIPS are over award entitlements that the CFMEUQ has managed to secure through its certified agreements, BUSS is a basic entitlement under the Industrial Relations Act 1999.  It is shocking enough to note that we are recovering almost $0.5 million for our members in unpaid superannuation contributions, but what is more shocking is the amount of superannuation contributions that are going unpaid and most likely unnoticed by workers within the industry.
16. Because superannuation contributions are not paid directly to employees but to a superannuation fund, this makes them more susceptible to underpayment or non-payment. This is because employees do not immediately rely on superannuation contributions for day to day subsistence, as is the case with wages. Where wages are underpaid this is quickly seen by employees even where as is often the case, proper pay slips have not been provided as required by awards and legislation. Contributions to a fund on the other hand would have to be regularly checked by employees to calculate whether full contributions have been made.  It is also common to find that contributions that appear on payslips have not in fact been made to the relevant fund of the employees.
17. Another common breach which we recover money for is the all in rate of pay.  A common practice within the industry is for employers to pay an hourly rate above whatever is set in the award or certified agreement, but which is to apply for all time worked including overtime, and is in lieu of public holidays, sick leave, annual leave etc. Clause 1.4.1 of most of our certified agreements forbid this from occurring, however it does not seem to stop some employers from doing so.  For a worker who has been working for the same employer for a few months and doing a considerable amount of overtime, the amount recovered can be rather significant.  A few claims that the union has been successful in recovering money for have been in the vicinity of $20,000.
18. Other common breaches include workers being prevented from taking meal breaks, non payment of daily travel allowance, non payment of overtime, non payment of money in lieu of notice etc.

Difficulties in Recovering Entitlements
19. Whilst the CFMEUQ has been very successful in recovering money for its members, there are many obstacles we face before receiving a cheque for our members entitlements.
20. Apart from the frustration in employers not returning calls, not responding to letters or closing up shop and taking the employee entitlements with them, the most frustrating thing about chasing employee entitlements is that there is no incentive for employers to pay the correct entitlements in the first place.
21. If an employer decides to rip off his or her employees, the worst the employer can expect is to have to pay the employee’s full entitlements sometime in the future.  What happens more often than not is that the union with permission from the employee will reach a settlement with the employer to finalise the claim and save everyone a lot of time and money fighting the claim through the industrial courts.  This is often the easiest option as more often than not the employer does not keep records as required under the Act and it is just the employee’s word against the employer’s word.
22. This process definitely does not discourage the employer from ripping off his or her employees again as the employer comes out on top.  So if anything the process provides an incentive for employers to continue to rip off their employees.
23. As such, wage claims continue to be received by the union for the same employers time and time again.  I believe that some repeat offenders just wait to receive a letter from the union as to the outstanding entitlements they owe their employees.  The reason I believe this is that often I send a letter outlining a claim and receive a cheque within a few days, or an organiser will go out on site and ask about BUSS and BERT payments and the employer will draw the cheque there and then. 
24. I believe the employer knows what entitlements they are required to pay but figure if they wait for the employee to raise a complaint with the union or for a union organiser to visit the site, there will be at least a few occasions where they get out of paying their employees their entitlements.
25. This is extremely frustrating because as long as there is no incentive for employers to pay their employees their full entitlements on a week by week basis, the union will continue to receive wage claims from its members and employees will continue to be ripped off of what is rightly theirs.
26. Another frustrating aspect of chasing entitlements is when employers set up what we call “sham” companies. What usually happens is the company will have one company in which they have a certified agreement with the union.  The employee will think they work for this company and as such send a wage claim to the union when they don’t get paid in accordance with the certified agreement. The union will make a claim on the company and sometimes even take a wages application to the QIRC.  After a lot of time and effort has gone into attempting to recover the money, the company will reveal that they actually have another company which they employ the workers under. This other company will not have a certified agreement attached to it and therefore the employee is not entitled to the conditions of the certified agreement.
27. This is an extremely deceitful practice as the union believes it has secured a certified agreement with the company and the employee believes it works for the company with the certified agreement.  As the employer has records to show that the employee is in fact employed under the company without the certified agreement there is nothing the union can do to recover any money for the member.
28. If Tony Abbott’s proposed legislation is introduced then the union is going to find it even more difficult to recover member’s entitlements. The proposed restrictions on the union’s right to enter the workplace including extended notice periods and the obligation to specify the nature of any breach suspected will undoubtedly mean that unscrupulous employers will try to delay entry and may seek to alter and/or destroy evidence, such as wages records, about the breach that is being examined.   If the organiser advises suspected breaches of the award or certified agreement, the employer could have spoken to all workers and threaten them with their jobs if they say anything to the organiser.  
Examples of Wage Complaints
29. To demonstrate the type of wage complaints the union receives and is successful in recovering money for, I have provided details of 5 claims the union has dealt with in the past 12 months.  To protect the identity of our members, the member’s names and employers have been removed.  However I would be happy to supply this information to the Senate committee confidentially.
30. 26 members working for a construction company on a major city site were being prevented from taking their lunch breaks.  These members were working up to 10 hours per day and were only provided with their 20 minute morning smoko break.  The company claim it was an unintentional breach of the award.  I find this hard to believe, what employer would think that the award allows an employee to work up to 10 hours per day with one 20 minute break?  The union managed to recover almost $45,000 for these 26 members. (see attachment B).
31. A member worked for an employer for 4 years without a single superannuation contribution. The union approached the employer for back payment and was advised that as the worker was a labour only contractor the employer would not make any superannuation contributions. The union pursued the employer due to taxation laws that provides for superannuation for labour only contractors. The union was successful in recovering just over $13,000 for the member. However the employer would not pay the superannuation direct into the member’s superannuation fund instead paying the money to the taxation department where the money will go through a bunch of red tape before reaching the member’s superannuation fund where it should have been over 4 years ago.  (see attachment C).
32. A major construction company hired two young brothers and ripped them off significantly. Luckily the brothers knew enough about their entitlements to question the union as what they should be getting paid. After coming to see me, I put together a claim for the company for unpaid BUSS, unpaid BERT, unpaid CIPS, underpayment in hourly rate, unpaid living away from home allowances, unpaid meal allowances, unpaid tool allowances and unpaid travel allowance.  The claim came to a total of $111,339.37. Instead of responding directly to the union, the employer went direct to the brothers and managed to get them to agree to a settlement of a total of $22,000.00. Whilst it is pleasing that the brothers got paid at least some for their entitlements, they were still ripped off over 80% of their entitlements. Although the individual employer and employees may have resolved the matter, this practice undermines the minimum standards set by awards and agreements for other workers and allows employers who do not meet legal standards to gain a competitive advantage over those that do.  (see attachment D).
33. Employees being ripped off is not just confined to the private sector. A North Queensland Local Council claimed that a site specific agreement negotiated over 10 years ago, which stated that work performed on weekends was to be paid at ordinary rates of pay; was still valid. The workers that signed the site specific agreement were long gone and the current workers did not wish to be bound by the agreement. The council claimed that since the agreement did not have an expiry date that the agreement was still valid.  The issue ended up as a dispute in the QIRC and the Commissioner agreed with the union that the agreement was outdated and that back-pay was owed.  A claim was calculated at over $155,000 for the 6 workers but the council only offered the men a total of $12,511.77. The workers accepted this amount to put the matter behind them, but this is just another example of how employers can get away with ripping their workers off.  (see attachment E).
34. As mentioned the most common claim the union receives is for unpaid BUSS, BERT and CIPS payments.  Often these breaches of the certified agreement are revealed when organisers are on site and ask whether or not these entitlements have been paid.  An example of this is recently when an organiser was on site when a member of a ceiling company complained that his entitlements were not being paid. The organiser then checked the other 28 members to see if their entitlements were being paid. The organiser discovered a total of $45,465 in unpaid entitlements. When the organiser approached the company the owner said he knew they hadn’t been paid but just couldn’t afford it at the moment.  I advised the owner if he did not pay I would lodge a wages application in the QIRC and that since the entitlements were clearly set out in the company’s certified agreement the Commission would be likely to issue orders for payment.  Our members quickly received their full entitlements as identified by the organiser.  (see attachment F).
35. As you can see from these examples and my above submissions, members being ripped off within the construction industry is a real problem. Should Abbott’s proposed legislation be introduced I think workers can expect to be denied their entitlements more than ever before.
Dated this

day of



2004
_________________________________

MELISSA ANGELA AUSTIN
SHEET 1
SHEET 2

