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STATEMENT OF WILLIAM WALLACE TROHEAR
I, WILLIAM WALLACE TROHEAR of C/- 366 Upper Roma Street, Brisbane, Queensland state:

1. I am the State Secretary of the Construction, Forestry, Mining and Energy, Industrial Union of Employees, Queensland (CFMEUQ).

2. I have worked in the building and construction industry since July 1964 and in the Queensland construction industry since September 1973, originally entering the industry as an apprentice carpenter.

3. I hold the positions as follows:

State Secretary

CFMEU

Honorary Secretary

Building Trades Group of Unions

Junior Vice Chair

QCU

Chair



Building Construction Industry Training Fund

Chair
Workplace Health and Safety Construction Sector Standing Committee

Director
Q Leave

Director
BERT
Director
BERT Welfare Fund
Director
BEWT (Building Employees Welfare Trust)

Director
BUSSQ

Director
CIPQ

Board Member
QCTF (Qld Construction Training Fund)

Board Member
Building Services Authority

Member
BSA Policy Committee

Member
Building and Construction Industry Superannuation Working Party

Member
BUSSQ Audit Committee

Member
BUSSQ Claims Committee

Member
QCU Executive

Member
QCU Senior Officers

Member
Q Leave Audit Committee

Member
Q Leave Eligibility Committee

Member
CFMEU National Executive

Member
CFMEU Construction & General Division Executive

Member
Premiers Stake Holders Working Group on Greenhouse Gas

Member
The Year of the Built Environment 2004 Committee
Delegate
CFMEU National Conference

Professional


Bodies/Affiliations
Member of the Australian Institute of Superannuation Trustees (AIST)

4. I believe that the purpose for which Mr. Abbott and the Federal Government called the Royal Commission was an exercise in Union bashing in the building and construction industry.  However, I welcome the public inquiry established by the Senate, (especially the terms of reference), which gives the opportunity for my Union to present submissions and evidence about the real problems and structural weaknesses of the building industry in Queensland.  In my view Cole’s recommendations do nothing to address the industry’s problems.
5. The tragedy of the Cole Royal Commission, is that even though it was set up by the Government for party political advantage and at great public expense, the opportunity was missed to come to grips with the industry and come up with a constructive reform agenda. Rather the Commission turned into an expensive exercise for the justification of Coalition industrial relations policies aimed at destroying effective unionism. 
6. As you read my statement, this union has been proactive and worked in a cooperative manner with various industry players (including Government) when attempting to resolve or address problems and issues for the building and construction industry in Queensland.  For example we recently had a three day strategic conference with the Queensland Master Builders Association (QMBA) to discuss a number of topics for our industry which needed attention (see attachment).

7. In conjunction with the above the CFMEU has a forward plan for the construction industry in Queensland which we submit will provide real benefits not just for our industry but to the wider community (see attachment).

Non Compliance 
8. The Queensland building and construction industry has a long history of underpaying workers entitlements and evading income tax, payroll tax, WorkCover premiums, superannuation and redundancy entitlements.  I believe the underpayments could total $1.3 billion per annum
9. My estimates presented to the Royal Commission are as follows:
 
underpayment of wages


$475.5 million
unpaid superannuation entitlements

$222.8 million
unpaid redundancy entitlements

$  37.1 million
underpayment of WorkCover premiums
$141.2 million
income tax foregone or evaded

$354 million
payroll tax evaded



$39.7 million
superannuation contributions tax

$33.7 million
10. The introduction of sub-contracting in the mid 50's, which was taken up by the industry over the following three decades, has led to a lot of systems failures within the industry.

11. By systems failures I mean the failure of the industrial relations, health and safety, skills development, workmanship, ethics and employment relationships.

12. This has led to the Queensland construction industry having unusually high levels of drug and alcohol abuse and suicides in 20-45 year old males.

Training

13. By the mid 90’s the Queensland industry was only recruiting an additional 300 building trades apprentices per annum with no formal training in the area of non trades and very high levels of workers on trade work with no formal trade training. Nor was any formal career path being embraced by Queensland employers which would have given the incentive for workers to take up extra training to enhance their career opportunities and therefore increase the output and quality in the industry.

14. Queensland is also characterised by the highest take up of group apprenticeship systems in the country with reference to the construction industry. This further demonstrates the lack of personal commitment to the future of the industry by Queensland employers.

15. The Group Apprenticeship schemes carry out a useful function and bridges the training gap but they do not produce as good an outcome for the employer or the trainee as a direct relationship would.  In downtimes host employers return the apprentices to the group scheme which inevitably leads to the standing down of the apprentices.

16. I note that many group schemes have failed - I suspect because of poor financial management rather than their training capacity - and this has put additional pressure on trainees/apprentices.

17. In order to combat the above systems failure in training, the Queensland industry and State Government has adopted a number of innovative market interventions with the setting up of the Queensland Construction Training Fund (funded from workers redundancy fund), Building Construction Industry Training Fund (funded from interest earned on workers portable long service leave benefits), and the 10% in training initiative for State Government projects (unfortunately a successful implementation model has not been implemented to ensure compliance with this initiative).

18. The CFMEUQ also manages an apprenticeship initiative which sees 60 additional apprentices in the industry funded through the Queensland Construction Training Fund which manages the apprentices training and subsidises their employer to $1000.00 per annum.  This initiative is one of the most cost effective training initiatives in the industry as essentially the scheme is managed by 1.3 persons in total and the QCTF funds the scheme on the basis of reimbursement of receipts.

19. The CFMEU Skills Management Project 2000 was the first project in Australia to  accurately assess the skills deficiencies of over 650 building construction workers and provide tangible assistance to them to upskill to full trade status.  Hundreds of these workers are now fully qualified tradesmen working and training apprentices in the industry.   The project was successful in defining four or five training programs that can be used to upskill the gaps in building tradesmen’s skills.  These training programs are now available for the training industry use to deliver the necessary outcomes.  Regrettably, because of the attacks on our union we have had to cut back our work in this area due to a lack of resources at this time.

Wage Recovery
20. There is a significant number of employers who do not honour their agreements or the relevant award and who systematically underpay their employees in Queensland.  This Union recovers considerable sums for its members employed by such employers (attachment.)
21. Observations made by CFMEU officials over a long period of time indicate that underpayments are far more widespread in the non-unionised sectors of our industry.  Unfortunately, most non-union employees lack the resources or the knowledge to recover their full entitlements.

22. The extent of underpayments in the construction industry is enormous and what the union recovers is only a drop in the ocean.  If workers have been underpaid, the union attempts to recover the money without litigation but where necessary will pursue the matter through the Courts.  A great deal of union resources are taken up in such processes.

Awards Maintain Relevance

23. The proposed legislation to strip bare the construction award to absolute minimums will result in a greater disparity between certified agreements and the awards which will drive a further wedge between contractors and employees employed on smaller to medium size projects then those working on larger projects.

24. What results out of this is that the employer associations have proposed that employers engage a dual company structure where the company pays one rate on a smaller project without a certified agreement and another company pays a higher rate on a larger project, which then becomes tempting for employers to send one company down the shoot and keep the other one going, whilst at the same time avoiding workers entitlements through these sham corporate structures.
25. To prevent the above, what should occur is that the provision contained in the Queensland Industrial Relations Act (section 126) provides secure, relevant and consistent wages and employment conditions in the Award.  Therefore, the onus is on the Commission to ensure that an Award provides fair standards for the employees in the context of living standards generally prevailing in the community.  Therefore, this allows certified agreements to provide evidence of an industry standard and gives the opportunity to vary the award to align it closer to the rates of pay under certified agreements in an industry.
26. Therefore, an award should be an expression of an agreed community standard, not an absolute minimum and therefore we encourage the Senate Committee to support the concept of a flow-on clause which allows certified pattern agreements which provide evidence of community standards be allowed to vary the awards in the current Federal Workplace Relations Act.
27. This Union has already sought an application to lift the Building and Construction Industry Award – State, with the application incorporating pay and allowance adjustments based on standards prevailing in the community, including adjustments based upon a range of certified agreements.
Compliance with Awards

28. Queensland building industry employers have an abysmal history of poor compliance with industrial awards, with historically the union in some years recovering as much in our wage claims for members as the Queensland Department of Industrial Relations would recover across all industries for workers.

29. I would estimate that approximately only 35% of employers in the industry attempt to comply with their award or EBA.

30. Unfortunately many workers accept engagement on contrived all in rates on the basis that they will claim, through the union, recovery of holiday entitlements at the end of their engagement.  To refuse to accept the employers contrived rate is to refuse employment.

31. Breaches of awards range from the refusal to pay correct overtime penalties and meal allowances to contrived all in rates which avoid paying workers their entitlements such as superannuation, annual leave, public holidays, sick leave, travel allowances and penalty rates.

32. It is a sad state of affairs that if a prominent citizen (employer) were to go into a bar and steal ten dollars from a building worker’s pocket they would be charged and dealt with in the courts as a common thief.  However, no such regime exists in the case of stealing ten dollars from the same building worker’s pay packet through their employment.

33. It is my experience as a union official that the very best outcome that the union can achieve in pursuing an employer for underpayment, is to receive the full entitlement the employee is owed in accordance with their award or EBA. That is the very best outcome the union can have on behalf of the employee.  The most common outcome, either because of failure of the employer to maintain lawful records or because the employer can weave and dodge through the system, is that the union will rarely recover the full amount owed to the employee.  Therefore, for those dishonest employers who wish to dud their employees, there is an incentive to continue the practice as the very worst outcome for the unscrupulous employer is that he will have to pay the worker the full lawful entitlement (a rare event in Queensland) that should have been paid in the first place.  There is an urgent need for common penalty loadings similar to the current Australian taxation provisions where, depending on the severity of the offence, the courts can award a penalty loading to the underpaid worker of up to 100%.
34. The Commission should have recommended amendments to the Criminal Code to treat employers who systematically dud their employees as repeat offender common thieves.

Industry Funds

35. The union submits that the introduction of Redundancy, Superannuation and Long Service Leave funds has been beneficial to the workers and their employers.  These schemes are beneficial to the workers due to the fact that they are guaranteed that the money is safe and available when they require it.

36. The necessity of the funds is due to the high instance of workers not receiving their entitlements when their employer goes out of business which is an ongoing occurrence in our industry.

37. Advantages to the employers are that with everyone paying their amounts on a regular basis the ‘Good Employers’ who have traditionally made provisions for these entitlements are no longer at a competitive disadvantage to those shonky employers who have failed to make such provisions.  (This provision would be an effective risk management tool for head contractors).
Superannuation

38. The Building Union’s Superannuation Scheme was set up in 1984. It was the forerunner to the now universal superannuation schemes which are a feature of Australian industry and are greatly admired by many other Western countries as a solution to the problem of ageing populations and funding retirement incomes.

39. However, I believe that up to 63% of all Queensland building workers benefits are being avoided and this level of avoidance is broadly in line with the level of avoidance evident in the industry regarding other employer obligations.  (Current State Government Working Party on superannuation in the building industry confirms the high level of non compliance with superannuation provisions in the industry).
40. The Commission should have recommended that employers who consistently fail to make superannuation contributions on behalf of their workers should be treated as common thieves.  To deny a worker’s future by not paying his future superannuation benefit is to burden the community and to deny that worker some ease in their old age.   I believe it should be a criminal offence.

41. The underpayments of superannuation occur in various ways:

· Many employers quite simply don’t pay;

· Many employers mistakenly pay the incorrect rate;

· Many employers intentionally pay the incorrect rate;

· Many sham sub-contracting arrangements make no provisions for superannuation at all;

· The use of cash-in-hand payments are used to evade taxation and superannuation (minimal).

42. The Australian Taxation Office has been unwilling or incapable of determining/policing superannuation compliance..  For example, the ATO will not investigate an employer over superannuation unless 5 workers from that same workplace complain. The Senate Committee should investigate the level of superannuation non-compliance across the Australian construction industry.
43. The long term effects of less superannuation costs are obvious to the economy, for the workers it means retirement without proper financial security, whilst for society the financial burden of retirement must be partially or wholly paid by tax payers.

44. In Queensland, the Building and Construction Industry Working Party was established to investigate the level of non-compliance with legislative occupational superannuation requirements.  My union has lobbied the State Government to look into the problem of non-compliance with superannuation, which is substantial in Queensland, and is represented on the Working Party.
Taxation

45. The annual avoidance of superannuation contributions in the Queensland construction industry will reduce the available funds for superannuation benefits by $1.8 billion per year in 30 years which will not only affect the beneficiary’s retirement security, but also place a substantial burden on the community to top up inadequate retirement benefits.
46. The current structure of taxation at Federal and State levels has created incentives to move employees to quasi contractor status.

47. The Union on occasions has come across 1st year apprentices whose employer had attempted to argue that the apprentice was a contractor. Similarly there are numerous examples of builders labourers supplying nothing but their labour being classed as labour only contractors and in many instances paid an all up hourly rate which is less than the award (country areas).

48. There is little financial benefit for the worker, however, the tax advantages of holding contractor status bridges some of the gap between what the award/EBA would be worth to the employee and what the all up hourly rate being paid in the sham sub-contract arrangement would be.

49. However, for the employer the advantages of engaging their workers on sham contracting arrangements are great.  They generally save on wages a minimum of 25% on standard hours and 40% on overtime hours.  In addition they avoid payroll tax, workers compensation premiums, superannuation contributions and redundancy entitlements.

50. This places enormous difficulties on honest contractors trying to compete in the market place and puts a further burden on the rest of the Australian tax payers who are in essence subsidising employer’s rorting the system in the Queensland construction industry.

51. I believe that payroll tax in the Queensland construction industry would have a compliance rate of less than 25% based on the observation that when employers in the construction industry had to pay a levy to the Department of Accident Prevention, compliance was at less than 10% - a disgraceful industry outcome.

52. As the Australian Taxation office is unwilling or unable to develop and implement policy to close off tax avoidance/minimalisation schemes in the construction industry, the Senate Committee should investigate and make recommendations to the Federal Treasurer to introduce legislation to close off the sham contractor status arrangements which threaten the very fairness of Australia’s income tax laws.

53. I advise the Senate Committee that my Union has recommended the Queensland State Government investigate State payroll tax avoidance and recommend to the State Treasurer that payroll tax for the construction industry should be levied on the basis of the cost of construction and payrolls exempted with the levy being collected by a central agency aligned with the current Portable Long Service Leave fund.

WorkCover

54. The types of non-compliance of WorkCover in Queensland are:

· Failure to have a Workers Compensation policy;

· Under reporting the number of workers they employ;
· Under reporting the quantum of wages they pay each other;

· Nominating the incorrect tariff category (i.e. Pretending they are operating in low risk industries);

· Engaging in Phoenix behaviour;

· Folding company’s to avoid higher experience rated premiums.

55. WorkCover Queensland has some of the most competitive rates in the country however this has been no encouragement for Queensland employers to comply and I estimate that premium avoidance ranges between 40% and 60% of the construction industry. If collection was converted to a levy on the cost of construction, I estimate that the cost of construction to bona fide honest building contractors would drop by 1.5%. Recent increases in the Queensland construction industry and a widening of the scope-/coverage of the Queensland WorkCover Scheme should have increased premium payments to WorkCover in 2003 to approximately $73 million per annum.  Unfortunately, I believe premiums collected from the Queensland construction industry is approximately $55 million which shows that the level of non-compliance is in effect increasing.  My Union would submit that the level of premium in Queensland with the expanded size of the industry should probably now average approximately $110 million.
56. In essence every contribution made to WorkCover in the construction industry contains a cross subsidy for rorters. I believe WorkCover is collecting premiums for approximately 45,000 workers, but carrying the liability for approximately 75,000.
57. I believe WorkCover should be receiving premium for 98,000 workers.

58. Based on a period of the last two years, working days lost due to WorkCover claims in the Queensland construction industry has risen from 45,000 to 98,000 and permanent severe injury claims for Workers Compensation has increased 224 to 513, with death claims jumping from 7 to 12.

59. I recommend the Senate Committee exercises powers to determine the real level of premium collection and avoidance in the Queensland construction industry and make recommendations to the Queensland Government for the introduction of a levy based premium scheme and the abolition of the payroll based premium system for WorkCover.  The proposed levy premium system should be collected by a central agency attached to the current Portable Long Service Leave scheme.  The CFMEU and Queensland Master Builders Association have been campaigning for substantial reforms to Workers Compensation for a number of years.
60. I believe that the above proposal has wide support in the Queensland building industry.

61. In essence there has been a lack of an enforcement regime in Queensland over many years, with most agencies failing to have an effect in the enforcement strategy and governments are quite prepared to accept lowest tender wins and ignore the breaches of their own laws on their own projects.

62. A further problem created by the non-payment of the Workers Compensation premiums, is a situation where workplace accidents and injuries are not reported.  In these cases workers are told by their supervisors or bosses to claim the injury as non work related.  This in turn affects the reliability of statistics on workplace injuries based on workers compensation statistics. 

63. I believe the Building Service Authority’s financial requirements are being abused. Many contractors arrange their affairs to meet the financial provisions on one day of the year to meet their registration requirements, thereby giving their creditors no opportunity for comfort.
64. Over the last period the Queensland industry, like all states, has demonstrated a capacity for collusive tendering. With large numbers of small employer organisations (I understand 57 at the last count) such practices would be easy to achieve. Just as the Hawke Federal Government facilitated the reform of the trade union movement in the mid 1980’s to decrease the number of unions, there is a need to for reform amongst employer organisations to reduce their number.  Many employer organisations appear to compete on who can supply their members with the best scam on how to underpay their employees.
65. The industry still has a major problem with security of payment at all levels, from head contractor and sub contractor down to employee.  I would contend that the major problem of security of payment is the under-capitalisation of contractors and the fact that they are able to move their capital about the country beyond the reach of creditors if they so wish.  The under-capitalisation of subcontractors puts subcontractors at the mercy of head contractors pressure. The Queensland Government has recently introduced fair payment legislation which aims at speeding up dispute resolution and maintaining cash flows between contractors and sub-contractors and seeks to minimise the number of disputes which get tied up in the courts.  My Union welcomes this initiative by the Queensland Government.
Expansion of Labour Hire

66. The Queensland industry is characterised by the highest penetration of labour hire of any state.

67. However, despite the union proposals to the major builder organisations for reform in this area, the use of labour hire in the industry continues to increase unregulated.  This is of concern to the union because of the effects of labour hire on employees’ lack of continuity, lack of stability and lack of training.  There is also the question of the lack of accountability in the way labour hire contracts are let.
68. The engagement of labour hire contractors is the only area of work which is not tendered and appears to be at the discretion of site managers and/or site foremen.

69. Rumours circulating in the industry and just common sense would show that this has the potential for corruption with the possibilities of secret commission being paid to on site staff to engage one labour hire contractor over another.

70. Further there is strong evidence to show that labour hire companies also do not categorise their employees in the correct classification for the purpose of paying their workers compensation premiums.
71. The above situation has meant that it is extremely difficult for honest contractors, and there are honest contractors in the Queensland Construction Industry, competing in the market.  In my view contractors should compete on the basis of organisational capacity, technological innovation and good management and productivity.
72. I recommend that contractors go to tender on a whole of job basis for the supply of supplementary labour on a project by project basis.  Tendering labour hire companies should go through a pre-qualification process prior to tendering.  Once the tender is won, any other sub-contractor on the job requiring supplementary labour should engage the supplementary labour through the winning labour hire company.

Lack of Employment Relationships

73. The Queensland building and construction industry cannot expect strong loyalty from employees who are forced to work in an environment:

· where their conditions are broken down, 

· where their industrial agreements are breached, 

· where they are forced to accept sham subcontractor arrangements,

· where their employer does not provide a safe and healthy work environment,

·  where their future entitlements such as superannuation and retirement income are being eroded. 

74. Many workers feel threatened with being sacked if they take their holidays away from the industry shutdown at Christmas.  Many workers also refuse to put in workers compensation claims because of pressure from the employers so instead they take sick leave or unpaid leave when injured. They claim their lost tools from the union scheme rather than face their employer for fear of getting the sack.  Few employers provide personal protective gear as required by the Act and few employees are prepared to ask.  

75. This is an environment which has brought about an industry of last choice, an industry of uncertainty and fear of unemployment, an industry which lacks tenure for the vast majority of its participants, be they either subcontractor or employee.

76. Many of the industry’s institutions are institutions that were established to try to counter the failure of the systems, for example many countries have quite successful building industries with no Building Service Authorities.  Why?  Because their training systems haven't failed, because their employment relationships haven't failed and their quality is maintained. 
77. We believe that the move away from direct employment to independent contractors and labour hire has a negative effect on productivity, efficiency and equality in the building and construction industry.

Industrial Disputation
78. The union recognises that industrial disputation imposes a cost in the industry through not only lost production and possible damages claims for the employers, but also through loss of wages for the employees.

79. In dispute resolution procedures can only be effective when there is support by both sides not only to the procedure itself but also confidence in the fairness of those administering the procedures.  There also needs to be a level of trust between the parties that once an agreement is reached, that both sides will do their upmost to stick to the agreement.  Unfortunately, in the current political environment, this trust is missing.
80. The failure by employers to pay workers their agreed entitlements under EBA’s and or Awards, the continual attacks on the legitimate representatives of the workers (i.e. the unions) by the Federal Government and the attempts to reduce their working conditions (and ultimately their standard of living) reduces any belief workers may have that they will be treated fairly by either their employers or Government bodies.
81. In our view the majority of disputes involving the union employers are compliance disputes.  Every union official in the building industry spends a significant proportion of their time chasing monies owing to our members.  These disputes range from one member to hundreds of members.  
82. The current federal Workplace Relations Act limits the role of the Australian Industrial Relations Commission (AIRC) in dispute resolution in the construction industry in Queensland. Much of the industry in Queensland has a long history of and is subject to, state regulation ie state awards, agreements and legislation apply to the industrial parties. The Queensland Industrial Relations Commission (QIRC) enjoys respect from industry parties as they have found constructive solutions to industrial disputes.
Trauma Counselling

83. Free personal and trauma counselling is delivered through ITIM Australia funded by the Industry Redundancy Scheme in an attempt to tackle the problems of drug and alcohol abuse and high suicide levels.

84. Recently the CFMEU in conjunction with other interested parties have established the funding and a working party to look at ways to reduce the impact of suicide in our industry,

85. To understand the extent of the problem, the Working Party has engaged a research provider from Griffith University to undertake a study to look at the extent of the reasons why our industry has an extremely high suicide rate.  When this report is finalised, which should be by mid next year, then we would be in a better position to move to the next stage to look at prevention measures.

Building Services Authority

86. The community requires a Building Services Authority to maintain standards for both financial accountability and ethics, impose standards for technical capacity because of the systems failures and to insure the client, the homebuyer, against builder failure.
87. If contractors and builders were properly capitalised, ran professional organisations, invested in training and had sufficient margins to maintain proper supervisory staff it would be unlikely that a Building Services Authority would exist in Queensland.

88. Through the effort of this union in conjunction with other industry parties and the State Government, we have delivered a number of initiatives such as a Licence Class Review and the Building and Construction Industry Payments Act.  These initiatives have led to a better security of payments for the industry and also the Class Review has resulted in less shoddy work occurring within the industry and less consumer complaints. This development work by the union has led to a real benefit to people employed in the industry and also the Queensland consumer.
Improving Workforce Management Practices on Government Building Projects
89. This Union in conjunction with the State Government and employers have worked together to improve the standard of workforce management practices on Government building projects, with particular regard to specific aspects of employment arrangements and employee entitlements.
90. The view put to the Government by industry parties is that on Government building projects the incidence of genuine employer/employee relationships is low, in the incidence of sub-contracting (both legitimate and sham) is unreasonably high to the extent that workplace health and safety standards are compromised, taxation is avoided and that various employee employment entitlements are often not paid.
91. Whilst the industry is moving increasingly to casual and contract employment, away from direct employment, this will have a negative impact on the industry and these concerns were raised in evidence during the Royal Commission.  This includes concerns about whether:
· Independent contractors have the access to training and the diversity of work needed to ensure the industry maintains a highly skilled flexible workforce;

· Lower levels of direct employment are effecting the level of loyalty between employers and employees and their incentives to work together to improve productivity and performance in the workplace; and,

· Independent contractors are more vulnerable and potentially susceptible to suffering financial disadvantage because of the failure of sub-contractors to meet their obligations to pay the independent contractor.

92. A guideline supporting the workforce management aspects of the Code of Practice and/or a statement outlining what is considered to be a desirable best practice in workforce management in government building projects is being developed by the Department of Public Works.  The guideline will reiterate the responsibilities of the parties in all relevant areas and explain the likely consequences in the event of non-compliances.  Contractors will be required to acknowledge their responsibilities and the likely consequences of non-compliance.  This could be implemented through the pre-qualification (PQC) system as a condition of pre-qualification criteria  with the contract or through both as appropriate.

Portable Long Service Leave

93. Portable long service leave is another feature of the Queensland building and construction industry which collects its premium based on the cost of construction, again because of the failure of employers to provide the benefit to employees in the industry. The scheme has 97% compliance rate.  This union lobbied and campaigned for many years to achieve a Long Service Leave for building and construction workers.
Code of Practice

94. The State Government a number of years ago introduced a Code of Practice, (though regrettably it still does not fully implement its own code), in an attempt to try to ensure some ethics and compliance with Queensland law for contractors tendering on State Government works.  Again it would be unnecessary if it were not for the failure of the Federal Code of Conduct. 
95. In recent times, this union has worked with Government and other industry leaders to improve compliance through the Workforce Management Practices (outlined earlier in my statement) and better management of Occupational Health and Safety on building projects through the Pre-Qualification Criteria (PQC) which is part of the tendering process on State Government Works.

Right of Entry

96. An open right of entry is extremely important to compliance with relevant awards, agreements, acts of parliament and safety standards for the industry.

97. Due to the highly itinerant nature of the construction industry it is critically important to serve the needs of our members and protect their rights and their health and safety standards on construction sites. A limitation on the right of entry could cost a construction worker their life.

98. We submit that the committee should recommend that the current right of entry provision existing under the Workplace Relations Act be extended rather than limited and the Parliament should look at other state legislation eg. The Industrial Relations Act in Queensland.

Workplace Health & Safety

99. Workplace health & safety as demonstrated earlier by the number of workers compensation claims over the last couple of years, continues to be a major problem for the Queensland construction industry.  

100. Many workers are reluctant to raise health and safety questions in case the employer does not re-engage them on the next project.  

101. Therefore it is a common practice, where workers feel intimidated by their employer, for them to ring the union and report health and safety problems.  If they do the union then takes up the problems on the basis of inspection without advising the employer of the details of notification by their workforce.

102. The need for change can be demonstrated by the fact that the Queensland Government set up a taskforce to review workplace health & safety in the building and construction industry a few years ago and its recommendations are currently being implemented with the first regulations being introduced later this year.

103. Further, such was the concern of the State Government that a review has been carried out into the Department of Accident Prevention because of concern with its performance on policing workers health and safety in the past.  

104. The Department of Accident Prevention has major cultural problems in that it does not understand who its clientele is.  For some bizarre reason, it believes its clientele are employers, whilst in reality any sensible person would understand that their clientele should be workers who are the victims of poor health and safety practices. The Department urgently needs a performance culture aimed at alleviating workplace accidents.

105. Too much discretion has been given to Workplace Health & Safety Inspectors which I believe has lead to a situation where builders can essentially do whatever they like on health and safety, which is often very little. 
106. I reject the QMBA’s allegation that the Union uses bogus safety disputes in order to pursue industrial aims. The QMBA has demonstrated its failure to provide a safe workplace on the basis that they lobbied state government to reduce the safety standards in the housing sector of the industry. Fall protection is only required in the housing sector above 3m, whereas in general industry (all industries) fall protection is required above 2.4m.  Regrettably, poor health and safety standards are an all too common problem in the Queensland construction industry and quality safety plans are often sacrificed in cost cutting initiatives by contractors to win work.

107. In a competitive market there is no doubt that to take a chance on a project and omit health and safety provisions can save substantial cost. For example, where a contractor takes a chance to dig a deep trench and omit the shoring, considerable savings can be made providing the trench does not collapse on an unfortunate worker.

108. Further, the courts have been reluctant to hand out substantial fines in this area and certainly not sufficient inducement to modify contractor behaviour.  

109. The CFMEUQ submits that those who carry out the supervision of building sites should be held personally responsible, no different from a truck driver. If a truck driver drives dangerously in the course of their employment and injures or causes death they will be charged with dangerous driving and frequently receive substantial jail sentences as a result.

110. A building supervisor or project manager could drive to work, be involved in an accident, injure someone and be charged with dangerous driving, however the same project manger could turn up for work later in the day, recklessly expose workers on their project to health and safety hazards, have a collapse where workers are injured or killed and currently would face no charges.  

111. I believe that those in supervision should be accountable and responsible and should face both the prospect of charges for reckless behaviour and removal of their rights to supervise building work.  

112. I recommend that project supervisors be held criminally liable for injuries caused on their projects. And be held personally liable, with their rights removed to supervise work, when repeated breaches of dispute settlement procedures, industrial awards, tax avoidance, WorkCover premium avoidance and the acceptance of secret commissions is found on their project.

113. The Royal Commission operated for some 15 months before its report was available. It only discovered two (2) minor breaches of health and safety legislation in the Northern Territory, a remarkable act of incompetency on behalf of the Commission.  During that period, approximately 60 building/construction workers have lost their lives in the workplace and many hundreds of workers have been permanently maimed.

114. The Commission’s investigations on health and safety and its recommendations are breathtaking for their mediocrity, and although the Commission takes a very big stick to bash Unions, in its recommendations it takes a feel good approach and a feather duster on the question of improving the health and safety of Australian building and construction workers.
Collusion

115. I believe that the number of small employer and subcontractor organisations creates the potential for collusion.  
116. The unions over the years were forced to amalgamate and a similar reform agenda should be forced upon employers. However, one must acknowledge that there is a difference between principal contractors and subcontractors.  

117. There appears to be little in common between a head contractor and a subcontractor in the contractual arrangement. It is in the interest of subcontractors to combine to ensure that contractors do not impose conditions which damage them or their businesses, just as it is in the interest of head contractors to combine to develop new means of contracting out of their responsibilities and screwing subcontractors.  

118. One would question some of the alliance arrangements of the subcontractor groups within the QMBA and what their true purpose may be.

Labour Hire Companies and Possibilities of Collusion

119. Labour hire companies in the State of Queensland operate by the following methods:

a. They have an enterprise agreement or are covered by award and broadly comply with their enterprise agreement or award.

b. They are covered by an award or enterprise agreement but choose to ignore it and pay an hourly rate, in effect breaching their award or agreement.

c. They act as an agent for subcontractors whom they organise, the effect of this organisation would appear to breach the Trade Practices Act in that they organise contractors to combine to set rates and appear to sell their services at the same rate for a particular classification. 
120. I call on the Senate Committee and ACCC to investigate these collusive practices.

121. I have outlined in my submission that we are an industry which is characterised by a lack of competition in the area of material supplies in the Queensland building and construction industry and much of the services suppliers ie. curtain walling, lifts, elevators, concrete suppliers, all appear to charge the same price.  

122. In the rest of the industry where my membership is engaged there is fierce competition, with contractors having access generally to a minimum of 20 to 100 subcontractors for every contract package if they so wish.  Those contractors suggest to me that they have little bargaining capacity with their materials suppliers. 

123. Therefore I call on the ACCC to investigate the lack of the competition in the materials supplies area and other services area of the industry which appear to lack competition.

Pattern Bargaining

124. The expected growth and need for infrastructure in Queensland is set to continue over the coming years in the medium term.  It is notable also that most contractors do not embrace the Federal Government’s reform agenda.  This can be demonstrated by contractor support for pattern bargaining in the commercial sector which has delivered to contractors their greatest boom on record and wage stability with total wage costs constrained to approximately 6% per annum, whereas in  the informal sector of the market (ie. housing) labour costs have increased by 87% over the last 18 months, thereby compressing profits.  In effect, for many builders in the housing sector, it is a green drought.  
125. In conjunction with the above, the way these agreements have been struck has come about in a predominately orderly manner with little disruption to the industry over the years (since 1991), eg. The evidence given by Peter Wood, the General Manager of the Building and Engineering Division of Walter Construction Group Limited in Queensland and President of the Queensland Major Contractors Association (QMCA) gave evidence to the effect by stating:

“While the unions certainly advocate higher wages, in particular the signing of EBA’s, I am not aware of any union activity involving any intimidatory threats to company’s to stop or disrupt works in an order to coerce those company’s into paying EBA rates or signing an EBA.”
126. Those in the industry that support and favour pattern bargaining believe it is consistent with the Act and is the only practical method of bargaining in this industry.

127. The fact that the Government has attempted to legislate against pattern bargaining does not necessarily mean that pattern bargaining is contrary to the public interest.  Party or political issues have intruded, and the Government’s anti-union bias is well known.

Over a period of a decade pattern bargaining has emerged as a dominant form of bargaining in the building industry.  Notwithstanding the assertion that sub-contractors generally do not support pattern bargaining, there is no hard evidence that a significant number of sub-contractors are dissatisfied with their current agreements.  
128. Agreements made by sub-contractors with their employees (ie. Non-union agreements) are generally less advantageous than agreements negotiated with the assistance of a union.  It is self-evident that most unions have the ability of providing employees with greater bargaining power and negotiating expertise.  Under the current legislative framework, union agreements (whether pattern or not) would usually be superior to the applicable award and to non-union agreements. This is not unique to the construction industry.
129. Unfortunately, only a minority of the total workforce in the construction industry in Queensland is covered by union agreements.

Experience over many years has shown that disputes invariable arise when there are substantial differences between the wages and conditions applicable to workers performing similar tasks on a construction site.  The most effective means to preventing such disputes is pattern agreements with common expiry dates.  Moreover bargaining at an individual enterprise level at all times would be disastrous for an industry where disruption at one stage of a project has flow on effects for the remainder. For example an entire project could grind to a halt each time an individual contractor had to negotiate an agreement which could occur at any and every stage of the life of a project. 
ABCC – An attack on Building and Construction Workers’ Civil Rights
130. The establishment of the ABCC is both unnecessary and undesirable.

131. There is simply no justification for the establishment of a new and expensive bureaucracy to enforce laws where the existing structures are adequate to do so.  We submit that the current industrial institutions such as the Australian and Queensland Industrial Relations Commission have the capacity and the capabilities to address problems and issues that may at times arise in our industry.

132. The establishment of taskforces in NSW and Western Australia have highlighted the ineffectiveness and the waste of taxpayer’s funds.  The experience of the union and its members in those states is that the taskforce is ideologically driven against organised labour and they were mainly used by employers to attempt to prevent union organisers from carrying our their lawful duties.

133. It is interesting that all those (employers) calling for a taskforce make no mention of such a body policing tax evasion by employers, the use of Phoenix company’s, the use of illegal labour, the use of sham contracting arrangements, breaches of awards and agreements, the non-payment of worker entitlements and workers compensation or the prosecution and jailing of employers who breach occupational health and safety requirements.  The only thing these taskforces highlight is that they are a tremendous cost to the Australian taxpayer and will do nothing to improve the industrial relations climate in the building and construction industry or improve productivity and efficiency.
134. It is not appropriate for those with a background in dealing with organised crime to be given any role in industrial relations in the building industry. It is however consistent with the Royal Commission and Government’s attempt to portray unionists as criminals or habitual lawbreakers.
135. The biggest challenge for legislative change for a future Federal government would be to repair the damage that has been done to many of our political and consultative institutions.  Institutions such as the Industrial Relations Commission will need to be reformed with some speed to restore the balance in public confidence in the system and the same can be applied at all the consultative structures which are required to assist the Commonwealth with good Government. This is what is needed to protect the civil rights of workers employed in the building and construction industry not the ABCC.
Who benefits by non-compliance?

136. One would assume that the benefits of non compliance would largely flow on to the client.  While there may be some short term benefits to the client, I would argue that most of the savings appear to go into the pocket of the head contractor especially when the client is Government. They always integrate capital works objectives with government policy objectives on compliance, training, employment and industry development.  There is a conflict between government as the client and government as the regulator.  As a client they want the cheapest price, as the regulator they are required to police the law and ensure a level playing field for contractors tendering government works.  The current Federal government’s failure in this role is amplified by the lack of prosecutions, action and activities of the Interim Task Force (set up even before the Cole Royal Commission had finalised hearing evidence).  In Queensland over the last 18 months, I have no knowledge of the Interim Task Force taking any action or engaging in any activity which would ensure that workers entitlements are met, or that taxation and superannuation law is met.  They have demonstrated a total single mindedness of only engaging in activity which could be characterised under the term of general anti-union, union busting activities.
137. Governments traditionally invest substantial tax payers money in achieving the above objectives, therefore to miss out on the outcomes of their objectives on the project and to miss out on revenue derived through taxation (payroll tax) and Workers Compensation premiums, etc. and the cost of extra supervisory and compliance on the project can be costly indeed for Government.  

138. The CFMEUQ submits that the “lowest tender wins” is not necessarily in the best long term interest for the development for the construction industry.

139. I would submit that clients always have a known budget while developing their proposals and therefore they should quite simply get the industry to quote on delivering a project based on the maximum performance of the building, ie: in a hospital it would be bed facilities, operating theatres, economy in maintaining the building, the quality and life span of the building.

140. This would lead to an industry of innovators and would develop the industry into an international best practice industry.

141. The CFMEUQ’s experience is that unfortunately many contractors accept prices which they know are impossible for the sub-contractor to deliver without breaching awards and agreements. For example, there has been no magic productivity initiatives for laying bricks for many years and the industry well knows the average productivity outcome of a bricklayer.  As I have already earlier submitted, there is little or no competition in the area of material supply: i.e. bricks, sand and cement. So the only areas of saving are organisational capacity, good management and workers wages and conditions. Therefore it is hypocritical when contractors accept extremely low prices (often at 60% of the going rate) and then cry crocodile tears when the union raises concerns that the sub-contractor is substantially breaching their agreement.

142. Economic pressure unfortunately also erodes health and safety standards as sub-contractors push to try and deliver their contract within their unreasonable low contract price.
143. Finally, if you are a construction worker the chances are your employer will not have provided you with any training, your engagement will be itinerate ie. on a job to job basis or through a labour hire company, rarely will your employer pay you in accordance with your industrial instrument for the full entitlements, you will be lucky to receive half your superannuation entitlements over your working career, you will be 4.4 times more likely to be killed than the Queensland industry average, you will be 2.3 times more likely to be seriously injured than the Queensland industry average and when you are injured you will be off 2.2 times longer than the Queensland industry average.

144. As a consequence of the above you are more likely to have drug and alcohol problems or are twice as likely to suicide.

145. In essence the Queensland Construction Industry has set out to push the obligations downward onto the individual worker and has moved to deregulate or self regulate where possible. 

146. The result has been catastrophic for those lower down in the contractual chain.

147. What the Queensland construction industry needs is a move back to a culture of co-operation not confrontation and to re-regulate to ensure a level playing field for all participants based on quality outcomes integrated with the Queensland State Government’s objectives of skills formation and high employment levels and it would be of a tremendous assistance to the development of the construction industry if we had a Federal Government that pursued similar aims.
148. I express my outrage and disappointment of the Cole Royal Commission's recommendations, and call for a major re-focus by the Senate Committee to investigate and address the issues and problems that the proposed new building laws fail to fix, as outlined in my statement.

149. No organisation in the Queensland Construction Industry has both the will and the resources to carry out such investigations and/or research.  Unions don't have the resources and employers don't have the will.  
Dated this  _________  day of  ___________________________  2004
_________________________________
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