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I make this representation to the Senate Standing Committee, as a

retired member of the Australian Industrial Relations Commission (AIRC) on the basis that individuals were allowed to put untested statements to the Cole Commission that were clearly wrong.  Because of the nature of the tribunal, the AIRC could not defend itself against these distorted views.  As the member charged with handling building construction matters in WA, I am in a position to observe the effect of the Workplace Relations Act 1996 on the industry.

To summarize the Cole Commission’s findings in relation to the effectiveness of the AIRC, the Commission recommends the formation of a Building and Construction Industry Commission (BCA) because allegedly the AIRC was too slow to react and too cumbersome for small builders and contractors.

The record, however, does not demonstrate this.  In WA, applications to cease or prevent industrial action were heard generally on the day of lodgment or if lodged late in the day, the following morning.  If applications were lodged late on the Friday, they would be heard on the Saturday morning.

The MBA of WA claims that such procedures were cumbersome, slow and costly to pursue.  This certainly could not have been garnered from their own experience since up until the time of the giving of their statement to the Cole Commission my investigations showed that the MBA had made no S127 applications in WA and had filed for very few conferences.

They also claimed that S127 orders were not complied with until enforcement orders were given by the Federal Court.  This contradicts the evidence of:

· Mr John Haslemere, Employee Relations Manager at KBJV (see part 2 Hearings WA at 20 and 31) 

see also statement from

· Mr Hans Ruloff , Project Manager, Theiss Constructors (part 2 at Hearings WA at 43)

see also statement from

· Mr Robert Brown, CBI Constructions Managing Director (part 2 Hearings WA at 48).

My own experience indicates that S127 orders were substantially complied with and for this reason few proceeded beyond the point of issue to seeking enforcement.

The Cole Commission also appears to take exception to the AIRC resolving matters by conciliation and mediation.  If the AIRC lacks powers to deal with matters more robustly it is as a result of its powers being stripped back by the implementation over a period of time of legislation that prevents the Commission arbitrating on matters (unless by consent of the parties).

Indeed, restricting the power and influence of the AIRC was the major thrust of the Workplace Relations Reform package implemented by the Government in 1996. It was their wish to reduce the influence of third parties such as the Commission over the regulation of working conditions.  The scope of awards regulation was to be severely limited and the employers and employees were to be free to bargain the conditions which would apply at their workplace.

The Commission’s ability to intervene and settle disputes between the parties was severely curtailed and was restricted to settling disputes primarily by conciliation, its arbitral powers can only be exercised as a last resort and is limited to 20 allowable matters which include rates of pay, working hours, annual leave, allowances and public holidays.  These powers must be exercised in such a way as to encourage agreement making.

Further, during a bargaining period the Commission is further constrained to conciliation to assist the parties but its powers are limited to directing parties to meet at specific times and places to determine the negotiators (if they are contested) but has no power to force one or the other of the parties to bargain.  It does not have the powers that it initially had to order parties to bargain in good faith.  

Section 170LW of the Workplace Relations Act confers a right on the Commission to settle a dispute over the application of an agreement if the agreement confers such a right on the Commission.  However, the vast majority of agreements certified in WA only confer the right of conciliation on the Commission and not the right of arbitration.

Hence, it can be seen that in absence of last resort arbitration, there is an incentive for parties to a dispute, even when they have a dispute settling procedure, to carve out a position on the job rather than engage in a non-binding conciliation process that produces a recommendation that one or other of the parties may legitimately ignore.

The Workplace Relations Act at section 170LT(8) provides that agreement must involve procedures for preventing and settling disputes.

The late Deputy President Polites found that an agreement that did not provide for some mechanism to settle to finality, did not comply with the section.  However it was overturned on appeal and hence in many ways Sec 170LT(8) is toothless.

The Cole Commission’s recommendations to overcome shortcomings are to set up a government controlled system to take over and run the industrial relations problems of the building employers thus transferring the cost of compliance away from the private sector, the builders, and into the public domain.

Much of the bill duplicates the Workplace Relations Act and sets up a bureaucracy controlled by the Minister, with Commissioners appointed by the Minister given limited tenure.  Unlike Industrial Relations Commissioners they can be removed by the Minister and with no requirement, as under the Workplace Relations Act, for the parliament to be involved.

The Minister, under the proposed Act, has the power to issue a binding code of practice that can contain anything the Minister may decide to include in this code.  The only obligation on the Minister is to the extent that it may contain OHS matters then he should have regard to  recommendations of a Federal Safety Commissioner that he himself appoints. The only additional requirement is that he makes the code publicly available.

Other than the requirement for the BCA, and the Federal Safety Commission to report on compliance with the code, the participants in the industry must report also, any breaches of the code they may be aware of.   A penalty is provided for non compliance with a direction to comply.

The Act creates an OHS Commissioner, a role that is currently controlled by State OHS departments.  Again, this OHS Commissioner comes directly under the control of the Minister.  Again, the tenure is limited to a maximum of 5 years.

In respect of Section 47 entitlements to be paid for periods of OHS action, these provisions are an industrial lawyer’s dream and rather than simplify procedures will give rise to endless litigation as to the right of payment or otherwise. 

Again, an employer is further encumbered by the requirement to report to the BCA Commissioner any OHS action during the course of such action. Failure to do so attracts a penalty.

Section 55 requires a certified agreement to be for a term of three years.  Given that most building projects are completed long before three years, it seems ludicrous to include this requirement.   The effect is that rather than the agreement expire by completion of a contract, the parties must make application to have the agreement terminated.

The ban on retrospective payments denies a circuit breaker commonly used in the negotiation of an agreement, that is, there is an agreement for the operative date of the pay increase as a first step in a negotiation thus removing urgency and the necessity to take protected action if negotiations bog down. Also in the terms of this section, how can it be said a retrospective date in an agreement is an imposition, if it is an agreement?

Sec 56 excludes pattern bargaining.  All the agreements struck in the resource expansion industry in WA are the results of pattern bargaining at the initiative of the developers and contractors.  To have employees on the same site, such as the North West Shelf Expansion Project, performing the same work for different rates of pay, is a recipe for disaster.  It would result in industrial action unable to be controlled by any trade union and would see conflict between contractors due to poaching of employees in a skilled workforce that is increasingly harder to attract.  The AIG submission also points to the necessity to allow some form of common agreement for major projects.  

Section 59 restricts the Commission from certifying an agreement unless a bargaining period has been ratified in respect of the agreement.  

Currently many agreements are negotiated between the parties without the notification of a bargaining period.  This provision virtually invites parties to engage in protected action.

Section 63 Employee Representations appears to be a duplication of the Workplace Relations Act.  Currently the Act provides that the employees must be presented with a proposed agreement at least 14 days prior to a ballot and an explanation of all the terms of the agreement is given to all relevant employees. 

Section 64 places a further imposition in that it requires a vote by employees as to the implementation of a bargaining period.  The Commission currently has the power to order a ballot pursuant to section 135 of division 4 if the Commission has the view that a ballot is necessary.   Members of organizations may also request a secret ballot pursuant to section 136.  The Commission also has wide powers under section 137 to determine what questions are to be put to the vote and the eligibility of persons to participate in the ballot.  It is worth noting that rarely has the Commission been requested to conduct a ballot in relation to the negotiation of an agreement.

Section 68 project agreements not enforceable

This has severe consequences for the resource expansion industry in WA since all major resource expansion projects in WA were constructed using common project agreements.  This has proved to be very successful in containing and resolving industrial disputation.

Section 70  removal of objectionable provisions.  

These provisions are already contained in the Workplace Relations Act 1996.  Currently section 298Z of the Act compels the Commission to remove objectionable provisions from awards and agreements on application of an organization or employee covered by the instrument.  In addition, the Workplace Advocate can seek the deletion. Further, the Commission is restrained from certifying any agreement that contains such provisions.

Federal Safety Officers.  

For all intents and purposes this duplicates the powers of State OHS Officers. The Workplace Relations Act provides in section 170LZ that provisions in a certified agreement that pertain to OHS matters operate subject to the provisions of state laws. In my experience, the Work Safe Western Australian Commission carries out an exceptional role in enforcing standards in the building construction industry, providing mechanisms for work to continue whilst investigations are proceeding.

Jurisdiction of the courts.  

This seeks to extend the jurisdictions of the Federal Magistrate to matters arising under the Workplace Relations Act that have previously been rejected by the Senate.

Freedom of Association

Addressed in part X(a) of the Workplace Relations Act 1996.  Section 298A objects of this part.  As well as the objects set out in sect 3 this part has these objects.

(A) to ensure that employers, employees and independent contractors are free to join industrial associations of their choice or not to join  industrial associations; and

(B) to ensure that employers, employees and independent contractors are not discriminated against or victimized because they are, or they are not, members or officers of industrial associations.

The Commission has diligently struck from certified agreements any provisions that would seek to coerce a person to join a union.  In addition, there are penalties available to offended parties by making application to the Federal Court.  

In my nine years as a Commissioner of the AIRC I have received only two applications in relation to Freedom of Association.  Both were applications lodged by a trade union alleging an employer’s blacklist against activist members of the union who claimed they were discriminated against in seeking employment because of prior union activity.  It is also interesting to note that the Office of the Employment Advocate received only 11 complaints Australia wide for 2002/03.  The provision of the Workplace Relations Act would appear to adequately protect all parties against discrimination on the grounds of membership or non membership of an association.

Right of Entry

Currently Right of Entry is regulated in the Workplace Relations Act 1996 by section 285 (a) (b) (c) (d) (e) (f) and (g).  This section comprehensively spells out the rights of both the employer and the union in respect of how entry is obtained, the behaviour of the parties in regard to conduct on the premises entered and penalties for breaches.  The Commission is explicitly given powers to revoke entry permits in pursuant of the settlement of an industrial dispute.  In addition, the registrar pursuant to sect 285 A (3) may revoke a permit upon application by an aggrieved party where it is shown that the permit holder intentionally hindered or obstructed an employer or employee or acted in an improper manner.  These sections have proved to be effective in that permits have been revoked or application to the registrar, in at least one instance, by the AIRC in that it revoked Mr Joe McDonald’s permit on application of the Office of the Employment Advocate.  It is interesting to note that the OEA received only two complaints over Right of Entry in 2002/03 (see annual report of OEA).  It would appear that the proposed provisions on Right of Entry are extraneous and adequately dealt with in the Workplace Relations Act.

Accountability Provisions

This is already covered under the Workplace Relations Act. The thrust of these provisions appears to place restrictions on registered organizations making donations to political parties, restrictions which are not applicable to other parties bound by corporations laws.

Over the years of its existence the AIRC has had removed from its jurisdiction various areas of industrial regulation to be replaced by other bodies such as, the Coal Industry Tribunal, the Flight Crew Officers Tribunal and the Public Service Arbitrator.  These have all been returned to the Commission’s jurisdiction.  In addition there was the Industrial Relations Bureau (IRB) now defunct, and the Office of Employment Advocate.

The proposed BCA does not guarantee that the system will be less cumbersome nor more efficient.   It places additional reporting requirements on the employer and will require them to spend much more time involved in evidentiary proceedings. It denies them the opportunity to resolve matters to finality by way of conciliation and mediation since the proposed BCA appears to discourage such outcomes.

The Government’s previous policy of discouraging third party intervention appears to be reversed to incorporate compulsory intervention by the BCA despite the wishes of the parties.

Many of the sections contained in the Bill are duplications of the Workplace Relations Act and will create confusion and complications for the parties in compliance.

If the object of the BCA is to lessen industrial disputation in the building construction industry, this can be achieved for less cost to the Australian people and would be far more effective if the Workplace Relations Act were to be amended to provide the Commission with the power to: 

· order parties to bargain in good faith

· provide last resort arbitration possibly in section 170mx by expanding the circumstances as to the application of this section to have regard to a failure to negotiate or no reasonable prospect of settlement

· provide dispute settlement procedures have a mechanism that brings the dispute to finality by arbitration, in the event that conciliation fails.

The application of these three mechanisms would act to substantially limit lost time in the building construction industry.
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