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INTRODUCTION

1.
I am currently employed as an organiser with the CEPU Electrical Division, Queensland Branch and the Electrical Trades Union (ETU) Queensland Branch.  I started working with the ETU in about January 2000.

2.
Prior to that I was an Electrical Fitter/Mechanic for 17 years.  I worked mostly in major construction projects throughout Australia, Papua New Guinea and Indonesia.  I have been in Queensland for about 10 years.

3.
In my role as union organiser I am responsible for recruiting and representing members employed on construction sites in the Brisbane CBD geographical area and in the Sunshine Coast.

Pattern Bargaining & the Nambour Hospital Dispute

4.
Pattern bargaining encourages a level playing field where wages and conditions are not the basis for competitive tendering.  This was an issue in the Nambour Hospital Project dispute.

5.
The Nambour Hospital Project dispute took place during May to July 2001 between JM Kelly Pty Ltd (the Project Builders) and the major unions in the building and construction industry in Queensland.  I was the organiser responsible for the electrical workers on that site who were union members.  The dispute related to the redevelopment of part of the Nambour Hospital which is on the Sunshine Coast.

6.
The Cole Commission used Nambour as an example of what can happen when union demands are not acceded by the contractor.

7.
My view of Nambour is that it is a perfect example of what can happen when contractors are encouraged by the Project Builder to ignore union negotiated EBAs and industry standards to successfully win tenders on the basis of substandard industry rates and conditions.  JM Kelly was one of the few major builders in Queensland that has not signed a union EBA or Statement of Intent.

8.
A dispute arose at the Nambour Hospital Project initially over site safety issues.  The dispute later expanded into other claims the members wanted to pursue, which in respect of our members, related to the nonpayment of a site allowance and redundancy.

9.
One of the sticking points in the Nambour Hospital Project dispute between the unions and JM Kelly was the refusal by JM Kelly to enter into negotiations for an EBA or to sign an industry Statement of Intent.  JM Kelly encouraged their subcontractors to tender without the industry site allowance which was the industry standard.

10.
Eaton Electrics is a case in point.  Eaton Electrics Pty Ltd won the tender to instal the electrical work for JM Kelly (the Project Builders) on the Nambour project.  It did the light, power  reticulation and full electricals for all levels.

11.
Eaton Electrical first tendered on the Nambour Hospital project on the basis of paying the industry site allowance and redundancy but JM Kelly told Eaton they would be more competitive if they re-tendered without including the site allowance.   According to the Regional State Manager, Peter Gower, this is what Eaton Electrical did
.

12.
Our members, who were electricians engaged to perform the electrical work at Nambour, were unhappy because they were under the impression that Eatons had tendered on the basis of the site allowance and redundancy.  Our members only discovered they were not to be paid these entitlements when they got their first pay packets.  The members did not know about the changed tender arrangements whereby a non union EBA was used as the basis of the tender.

13.
At that time Eaton had a State certified non union enterprise agreement.  The agreement was signed by five so called employees of the company, two of whom were senior managers and two were apprentices.  That agreement bound “employees of the Eaton Group” both present and future.

14.
The EBA was signed by Peter Bowen, Queensland Manager of Eaton, and Peter Gower, Site Supervisor at Nambour.  Gower and Bowen could only sign the agreement if they were employees within the terms of the incidence clause of the agreement which in part provides:

“The Agreement applies to the Company is respect of all apprentices, tradespersons and non-electrical workers who are engaged pursuant to the award.”

Gower and Bowen were not employees within the incidence provisions of the EBA, because in part, they did not perform electrical work.  The State Contracting Award does not cover their work.  The fact that they signed the agreement as employees invalidates the agreement.  Both Gower and Bowen were managers.  This is evidenced by their business cards tendered to the Cole Commission which clearly states they are Regional and State Managers respectively. 

15.
In Gower’s own statement to the Commission he described himself as the site supervisor responsible for “administration, design work, variations and site supervision and ordering equipment and supplies”.  No mention is made of non trade electrical work which is the only work he could do and still be eligible under the EBA to sign the EBA as an employee with the right to bind other employees.

16.
Cole however found that the; “evidence provides no basis for a contention that Gower was a manager who did not carry out any electrical work on site or who was ineligible to sign the EBA as an employee.”  
17.
Despite itself referring to Peter Bowen as the Queensland Manager of Eaton Electrical, the Cole Commission found that there was no direct evidence as to the work Bowen performed, and therefore the Commission found there was no basis for finding the EBA was invalid.  I would have thought it is pretty self evident what a Manager does.  Despite the evidence before the Commission, Cole still found against the union on this point.

18.
The signing of the State certified agreement by the two managers and apprentices bound existing and future employees and so effectively bound our members to that agreement without their input.  It is not likely the apprentices fully appreciated the ramifications of what they were signing.  It may be they would have signed the agreement anyway for fear of losing their apprenticeships.

19.
The purpose of this non union certified agreement entered into by the company was to avoid paying EBA rates.  Getting apprentices and managers to sign the agreement rather than real workers to be covered by the EBA is further evidence of the intention behind the agreement.  It was a sham.

20.
JM Kelly clearly had an unfair advantage over companies who tendered on the basis of EBA rates.  Without that advantage it may be that JM Kelly would not have won the tender in the first place.  This is why we favour pattern bargaining as it does not allow companies unfair tendering advantages based on lower wages and conditions.

21.
Equally, Eaton Electrics would have been happy to pay their employees EBA site allowance and redundancy but JM Kelly required them to tender minus the site allowance and redundancy. 

22.
I believe that once the safety issues were dealt with, if JM Kelly had signed the industry Statement of Intent this dispute would have been resolved much sooner.

23.
Equally, I believe if JM Kelly had not suggested to Eaton Electrics that to win the tender they would have to forgo paying the industry site allowance and redundancy, the dispute with my members would have been resolved sooner.

� See Statement of Peter Cameron Gower tendered to the Cole Royal Commission doc 085.0105.0392.0010
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