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Submissions of Jorgen Gullestrup

1. I am the Branch Secretary of the CEPU Plumbing Division Queensland Branch an organisation registered under the Workplace Relations Act 1996.  I also hold office of the Plumbers and Gasfitters Employees Union of Australia Queensland Branch an organisation registered under the Industrial Relations Act (Qld). For ease I will use the term “the Union” to describe both organisation in this statement.

2. I have been involved with the union since 1989 when I was appointed to the Unions Committee of Management.  In 1994 I was employed by the Union under a Commonwealth Government grant to support workplace bargaining.  I left this position in 1997 after funding had been withdrawn by the Government.  In 1998 I was appointed Organiser a position I held until 1999 when I was elected unopposed as Assistant Secretary.  In 2001 I was appointed Branch and State Secretary a position I was re-elected unopposed to earlier this year.

3. I also hold the positions of Assistant Divisional Secretary of the CEPU Plumbing Division, National Councillor and National Executive member.

4. I hold positions on the Queensland Council of Union Executive, the Plumbers and Drainers Board, Board member of Q-leave the Queensland portable long service leave scheme, Director of the Building Employees Redundancy Trust, the Construction Industry Protection Scheme and Queensland Construction Industry Training Fund, Chair of the Services Steam and member of the management board of Construction Training Queensland the Queensland construction industry training advisory board.

5. The Union employ 4 full time officials and 3 office staff whereof two are part time employees.  The great majority of the Union’s members are employed in the construction industry.  Approximately 15% of the Union membership is employed by local authorities or government instrumentalities.  Most members are employed in the Southeast corner of Queensland.  The Unions total membership is approximately 2300 members where 1400 are financial members. 

6. The Union is party to approximately 100 certified agreements in the building construction industry.  Furthermore the Union is party to several Greenfield project agreements across Queensland.  The Union is also party to several certified agreements with the State Government of Queensland covering members working for Q-Build, Q-Health and Q-Rail.  Many employees of Q-Build are engaged in the construction industry.  The Union is party to a large number of certified agreements with local authorities across the State.

7. The Union has adopted “pattern agreements” as the most suitable model for bargaining in the construction industry.  This approach was reached after a certain amount of try and error over the life of the enterprise bargaining system.

History of certified agreements in Queensland

8. When the Union first engaged in certified agreements in 1994 the focus was very much on enterprise level bargaining.  I was employed as an enterprise bargaining officer in 1994 specifically to negotiate agreements in the industry.  While agreements had a common completion date agreements varied greatly in nature.  For example wage increases varied from 10% to 18% over the life of the agreement (from signing to 1 July 1996).  Some agreements allowed for extra tool allowances, other had specific migrant provision; some had different clothing provisions, a special Brisbane allowance etc. 

9. By the end of 1996 it became obvious that the experiment had failed!  Employers paying the higher rates felt that they became uncompetitive while employers paying the lower rates had staff morale problems.  The unions would be called to sites where members wanted to take action for their employers breach of agreement, only to be told that they had mistaken their current employers agreement with their previous employers agreement.  Employers providing high levels of clothing were upset with “supplying the whole industry with clothing” as new employees started their employment by claiming new uniforms while ex-employees were using their uniforms for other employers.

10. While there are a number of reasons for the company by company bargaining failing two issues were of particular importance.  

11. Firstly the competitive nature of the industry.  The pluming industry is relatively small and a defined number of contractors are competing for the same jobs.  While a static industry such as a factory could gain an advantage by negotiating working arrangements suiting the particular site or enterprise the construction industry is different.  All contractors are required to work in on a construction site.  For example an agreement could involve a special pattern of work hours or rostered days off.  For a fixed industry this could make sense considering supply cycles, production schedules, traffic conditions, shut downs etc.  In the Construction industry hours outside the hours worked generally in the industry could delay other trades, cause work to be done at times where safety officers and first aid is not available or even make it impossible for work in with other sub-contractors on site.

12. Secondly the itinerant nature of the workforce.  Employment in the construction industry is often project based.  This means that plumbers are employed to do plumbing on a particular project.  Unless the employer have a natural flow of work where another job is ready as the first one finishes workers are terminated at the end of the job.  This fact is specifically recognised in the awards.  Plumbers and other construction workers are specifically excluded for the notice provisions of the Workplace Relations Act 1996.  Rather than 1 weeks notice or more for older employees plumbers are only entitled to 8 hours notice regardless of age.  Given that it is normal for a worker to work for as much as 3 to 4 employers over a year common terms and conditions between employers make matters such as induction procedures much simpler.  

13. When the Union entered into the 1996 round of enterprise bargaining the experience from the 1994-96 agreements had demonstrated that consistent agreements were the best suited to the industry.  For this campaign the union chose a nationally consistent approach attempting to get national agreements with national companies and common standards across Australia.  

14. The 1996 campaign demonstrated a number of shortcomings to the Union.  The agreements were done at a different time to other building unions in Queensland and were in some areas inconsistent with other agreements on site.  The Union ended up with different agreements for different industry sectors and thus ended up with 5 different model agreements, similar but different.

15. Over the life of the 1996-1999 agreement a lot of anger and discontent accumulated amongst workers in the industry.  The inconsistency in approach between the plumbers, sprinkler fitters and other construction workers led to long held relativities in pay being lost.  

16. Different approaches in wage adjustments grew between the different sectors’ agreements in the plumbing industry.  For example unlicensed plumbers installing chilled water for air-conditioning systems won increases in pay far exceeding the rates of fully licensed plumbers. 

17. The twisted relativities led to a bitter and hard fought campaign for the renewal of the agreements in 1999.  In order to re-establish relativities licensed plumbers won a 23% pay increase over 2.5 years. This pay jump caused significant hardship to many smaller operators in the industry.  An important concession won by employers in the industry as part of the 1999-2002 agreement was that future agreements would be linked closer to bargaining in the rest of the construction industry.  Hence the alignment of bargaining between all the building unions was partly at the employers request based on the experiences from the 1999-2002 agreements.

18. The outcome of the 1999-2002 agreements was still 3 sector model agreements.  The agreements covered Sanitary and general Plumbing, Mechanical Plumbing and Roof plumbing.   It was not possible to reach an agreement on behalf of members working as Sprinkler Fitters in Queensland, an issue that will be explored further later.

19. During the life of the 1999-2002 agreement tensions arose where companies primarily engaged in one sector (ie. commercial) did work in another sector (ie. housing), particular when this work required a higher rate of pay.  This led to a number of disputes.  Based on this experience the various industry sectors agreed to combine the peculiarities of the different models into one model agreement to cover all plumbing work.

20. The incremental approach in the Plumbing Industry in Queensland has therefore been to consolidate further and further into one model agreement for the industry.  Many employers today prefer to diversify their business; this pattern agreement will allow any company to perform the full gambit of work within the plumbing industry.  The progressive development of agreements within Queensland can therefore only be seen as a ringing endorsement of the concept of pattern agreements.

21. Use of pattern agreements has allowed for joint industry approaches to serious issues such as occupational health and safety as well as suicide prevention.  In response to alarmingly high suicide rates in the industry the industry parties have made counselling available to employees across the industry.  This would not have been had it not been for industry wide schemes such as the BERT scheme and the CIPQ scheme. 

22. I think it is reasonable to conclude that most major employers in the industry as well as employees prefer pattern agreements to be the basis for wages and conditions in the industry.  It would have been beneficial for the Cole Royal Commission to investigate the possibility of multi-employer agreements or an ability for a Union to enter into an agreement with an employer association binding on both organisations members.  

Sprinkler Pipe Fitting

23. The Sprinkler Fitting industry in Queensland has traditionally been strongly organised.   The union entered into agreements with sprinkler fitting employers in 1994 and in 1996.  No agreement was reached in 1999.

24. In 1998 a company called Enterprise Fire engaged sub-contractors on a site called La Sabia on the Gold Coast.  After a brief dispute the Australian Competition and Consumer Commission commenced an action against the Union over an alleged breach of s.45D of the Trade Practices Act.  In 1998 the Union consented to binding order in the Federal Court.  
25. Until the action in the Federal Court the Sprinkler Fitting industry had enjoyed very high union density and relatively good wages and conditions.  The orders from the court severely restricted the Unions ability to deal with issues faced by Sprinkler Fitters.  Within a relatively short time more than 80 to 90% of work in the Sprinkler Fitting industry was done on a sub-contract basis.  Apprenticeship training had all but disappeared in the state and real wages dropped for most workers in the industry by anything up to 40-50%.  Sprinkler Fitters were not able to find work unless they were prepared to set up a small contracting company and do work for the major companies in the industry on a sub-contract basis.

26. It was not possible to renew the 1996-1999 agreement before January 2002.  Significant pressure had build up within the industry.  The outcome cause significant pain to many contractors in the industry as a 22% wage increase over 9 months was necessary to re-establish relativities with other workers in the industry.

27. The use of trade practices law in industrial relations matters has severely injured workers in the Sprinkler Fitting industry in Queensland.  Ordinary contract law cannot be used as the basis to look at contracts between individual workers and their employers in the industry.  The Committee should look at the possibility of repealing section 45D and 45E of the Trade Practices Act and instead examine the possibility of providing a tight definition of an employee relationship for the purpose of discouraging the use of sham pyramid sub-contracting.

Queensland vs Federal Jurisdiction

28. Traditionally most workers covered by the Union have been employed under a Federal Award.  The two most important awards are the Plumbing Industry (Qld & WA) Award 1999 and the Sprinkler Pipe Fitters Award 1998.     

29. Most agreements in the industry have been registered in the Australian Industrial Relations Commission.  However since 2001 all agreements in the Sprinkler Pipe Fitting industry have been registered in the Queensland Industrial Relations Commission.   

30. The Union has developed a clear preference for the Queensland Industrial Relations system.  Registering Sprinkler Pipe Fitting agreements in the Queensland jurisdiction is one expression of this preference.

31. There are a number of reasons that the Union has a preference for the Queensland jurisdiction.

32. Despite the principles contained in the Workplace Relations Act 1996 concerning harmonious employment relationships, the actual emphasis of the Workplace Relations Act 1996 seems more directed at stopping industrial action whereas the Queensland Industrial Relations Commission intervention is directed at resolving industrial disputes.  In our submission the Queensland legislation is more conducive to creating a more harmonious environment in resolving industrial disputes.

33. The Industrial Relations Act (Qld) encourages pattern agreements.  The act actually allows for easy access to multi-employer agreements within an industry providing greater flexibility in the format of agreement to allow for industrial conditions in an industry.

34. The Industrial Relations Act (Qld) allows certified agreements to provide evidence of an industry standard.  Hence it is possible to vary an award to align it closer to the rates of pay under certified agreements in an industry.  I see it as a major problem for employers and workers in the industry that awards more and more are seen upon as a bare minimum safety net and not as an agreed community standard for an industry.  

35. The Industrial Relations Act (Qld) has an unfair contracts jurisdiction.  This jurisdiction allows an award or a certified agreement to provide evidence to a community standard.  A contract that provide for terms and conditions less than such community standard may be declared unfair.  The Queensland Industrial Relations Commission has the power to vary such contract to make it fair.  The Union has successfully run such case against a contractor paying below award wages to contractors (see Attached decision of the Queensland Industrial Relations Commission).

36. The Unfair contracts jurisdiction is particularly important in a state such as Queensland.  Scam sub-contracting is very common and in sectors of the construction industry more the rule than the exception.  The incentives to enter into scam sub-contracting are tax benefits for the so-called contractor and savings on wages for the employer.  It is estimated that the Roof plumbing industry up to 80% of workers are on one type of scam sub-contracting or another.  The same seems to be the case for the Sprinkler Pipe Fitting Industry.

37. The committee should carefully examine the Industrial Relations Act (Qld) 1999 as it provides a reasonable balance between competing interests in the industry.  The Commission is by most seen as genuinely independent and prepared to intervene when necessary.  Especially I would suggest that the unfair contract provisions in section 276 of the Industrial Relations Act 1999 would be a good basis for dealing with sham contracting arrangements. 

Sub-contracting in the Plumbing Industry

38. One particular roof contracting company has a procedure requiring new employees to set up a family trust to alienate them from the income and from award entitlements.   The employee has to use the employer’s solicitor to set up the trust.  The cost is $450.00 per employee, an amount deducted out of the employees pay.  The company use this arrangement to avoid workers compensation premiums, award entitlements, pay roll tax and like expenses.

39. The Union ran a case against this company for underpayment of wages some years ago (Wallace v The Haggarty Group Pty Ltd (unreported, File No. IN0055/00).  Magistrate K.O. Taylor found that an underpayment of wages of $6095.00 had occurred over a period of just 7 months.  However, this decision was overturned on appeal when President Hall,
 although not disputing the fact that an underpayment had occurred, our member was not entitled to be back pay because he was a contractor.  This case would most likely have been successful under the unfair contracts jurisdiction.

40. The Common law definition of an employee is being undermined and applied inconsistently for different purposes.  Due to the prevalence of sub-contracting in Queensland different agencies have applied the definition pragmatically rather than principally.  There is now markedly different standards applied to this definition depending on whether it is applied for tax or award purposes, where it is applied very liberally, or workers compensation or common law damages claims where it is applied more strict.  The Building Services Authority has effectively given up on the issue and now do not require a contractors license for sub-contractors working under the direction of another sub-contractor on site, hence accepting these sub-contractors as employees.  The Workcover act redefined a worker to include a person supplying services regardless of such persons tax or employment status.

41. Under the International Labour Organisation (ILO) Convention 98 workers have the right to collective bargaining.  However it is questionable whether workers in the Queensland Roof plumbing industry or Sprinkler Fitting industry have the ability.  Firstly work on wages is simply not available.  Should workers unite to deal with the misuse of contracting, the Unions dealings with the ACCC in the Sprinkler Fitting industry has demonstrated that this is a dangerous practice.  A number of contractors agreeing on a particular prize could be seen as a breach of the Trades Practices Act as prize fixing.  Without dealing with the issue of misuse of sub-contracting in the construction industry talk of pattern bargaining or even collective bargaining are empty words for a very large part of the Queensland Construction industry.

Agreements other than pattern agreements in Queensland

42. The union has only entered into pattern agreements with employers who have chosen to reach agreements with the Union.  Several employers in the industry have chosen other options.  The following are examples rather than an exhaustive list. 

43. A company called East Coast Mechanical Services. The company has reached their second 170LK agreement with their employees.  The employer employs a mix of union and non-union members installing chilled water pipes for air conditioning systems.  East Coast Mechanical Services manage Kevin Thompson was for a period of time President of the AMCA in Queensland.  He held that position at the same time as the Union reached agreement for pattern agreements for the majority of the AMCA membership.

44. TYCO Australia Pty Ltd trading as Wormald reached an unregistered non-union agreement with their sprinkler fitter employees.  Most employees of Wormald are members of the Union and sought the Union’s advice regarding their negotiations with their employer. 

45. Fire Fighting Enterprises are currently in negotiations with their Sprinkler Fitters doing service and testing work for a non-pattern union certified agreement.  The Union and the company has agreed on a dead line for negotiations being the 1 January 2004 to reach a new agreement tailor made to FFE.  Their previous agreement expired 1 January 2003.

46. Enterprise Fire has not got a pattern or any other type of agreement with the Union.  The company currently has contracts for the installation of sprinkler pipe at the Emporium a 57 storey office tower in Brisbane and on the Q1 an 81 storey residential tower on the Gold Coast.  While the Union still has a clear preference for reaching an agreement with this employer it is nevertheless clear evidence that pattern agreements are not forced upon contractors by builders or any other persons than those with a legitimate interest in the matter.

47. There is not good reason to change existing bargaining arrangements in the industry.  There is a multitude of opportunities for employers in the industry.  Employers are using these opportunities whether making informal arrangements with their employees, union endorsed agreements whether pattern agreements or not, non-union 170LK agreements or even AWAs as advocated by the Queensland Master Plumbers Association from time to time.  However AWAs are being undermined by the open use of scam sub-contracting and are less suited to an industry with a high turnover of employees. 

The Award as a relevant document

48. Part of the proposed legislation is to further strip back award in the construction industry to absolute minimums.  Currently the difference between EBA and Award rates is more than 35%.  A greater disparity between certified agreements and the award will without question drive the wedge further in between contractors working on small to medium jobs and those working on larger jobs.

49. An Award should be an expression of an agreed community standard rather than an absolute minimum.  I will encourage the committee to investigate the desirability of a “flow-on” clause allowing certified pattern agreements to provide evidence of community standards for the purpose of varying awards.  The Industrial Relations Act (Qld) 1999 section 129 although very limited in its scope is one example of such clause.  

Right of Entry and Compliance with agreements

50. Open right of entry is extremely important to compliance with relevant awards, agreements and safety standards in the industry.

51. The importance of the right of entry is emphasised by all certified agreements including provisions allowing the Union a right of entry at any time work is being performed on site.

52. The right of entry is specifically important in the construction industry for a number of reasons.

53. Members should not feel hesitate about calling their Union for help.  However, this is not the reality in many cases.  The industry is highly itinerate in nature combined with a reduced notice period of 8-hours.  It is some companies anecdotal evidence that employees found to make complains to the Union were made redundant.  The Plumbers Union in Queensland has never won a reinstatement in an unfair dismissal case in the construction industry.  

54. Limiting access to specific purposes could also lead to a severe detrition of occupational health and safety standards on site.  Safety problems on site is often addressed as part of routine visits to site.  A limitation on the right of entry of union officials on site will very likely be at the cost of human life.  

55. The Committee should recommend that right of entry provisions are extended rather than limited.  The Committee may look to the right of entry provision under the New South Wales workcover act or under the Industrial Relations Act.
Ballots before industrial action and limits on action

56. For a small union like the Plumbers union in Queensland the current provisions for protected action may be bureaucratic and difficult to manage.  Employers are routinely using 166A certificates and applications for 127(2) orders as tactical moves during periods of protected action.

57. During the last round of agreements an employer representative made me aware that the Union’s protected action notices had a technical deficiency, but that he would not reveal which one as it would be used for a 166A/127(2) application later.  This could be viewed as a misuse of process.  One would expect that an employer representative would be interested in preventing the Union breaking the law by pointing any deficiency out.  This is an example where an overly technical system allows a party to use the system to effectively limit employees right to take industrial action.  This action is a right given by international convention and was written into the Workplace Relations Act to give effect to Australia’s obligations under this convention.  Use of technicalities effectively limits this right of workers.

58. The construction industry traditionally has short periods of industrial action.  A system putting more paperwork and waiting time in place prior to action being taken is likely to prolong any action.  Each period of industrial action becomes a do or die exercise where there is a winner and a looser.  This is because one is not shaw whether s/he or it will get a certificate for further industrial action again.  Under the current system short periods of industrial action is mixed with negotiations creating an atmosphere based on negotiations rather than victory or defeat.

59. A ballot under the Bill is not advisable.  During a recent dispute involving protected action members of my union were terminated the day after having voted in favour of imposing bans on a job as part of protected action.  After having carried a vote on site by 3 to 2 in favour of imposing work bans members were then transferred off site the next day and terminated when turning up on the other site.  The company rang the union to have another vote performed on site the following day.

60. The Union in this instance applied for an injunction in the Federal Court and the employer agreed to reinstate the employees before the matter was heard.  However, a foreman for this company has since told me that rather than instructing management of the company not to breach the law again, management was instructed to be smarter and not to be caught again!

61. A break for a cooling off period would make it easier for employers to be smart and not be caught again.  It would in effect deny many workers the right to be protected against injury from the employer when engaging in protected action.

62. I am not aware of any demand from my members to have ballots conducted by outside agencies.  At any rate where members have requested a secret ballot arrangements are made.  The committee needs not to consider any changes further limiting protected action.  The Unions in the industry have a long tradition for democratic decision making and do not need to be told how to perform their business.  Unions do not utilise industrial action without concern for the employer’s business.  It must be remembered that employers employ union members, and without employers union members would have no jobs.  Unions officials are subject to the will of the membership, with elections held every four years in accordance with the Workplace Relations Act 1996.  

Conclusion
63. In conclusion it can categorically be stated that the Industrial laws in Australia will not be improved by the legislation before parliament.  It is nothing less than a direct attack on workers right to organise in Australia.

64. Certain areas of industrial relations need to be reformed but non of these areas are included in the bill before parliament.

65. The Workplace Relations Act 1996 should have fast and simple enforcement procedures and include penalties for underpayment of wages and superannuation.

66. Industrial Relations and contract law must be separated.  It should be recognised that contract law is now used to avoid legal obligations imposed under the industrial relations system.  Issues such as unfair contracts legislation and penalties for employers exploiting an unfair advantage over sub-contract employees should be introduced.

67. The 80% rule in defining an employee against a contractor should be applied for all purposes including underpayment of wages.  The general common law definition is being undermined by different agencies treating sub-contracting differently.  One clear definition within the industrial relations area would assist in clarifying this confusion.

68. Any changes to the right of entry provision could have disastrous consequences for workers in the industry.  To accept the Unions being locked out of workplaces will not only be a breach of international obligations but also be to accept death rates much higher than is presently the case.  

69. Any attack on pattern agreements will lead to industrial chaos in the industry, as construction sites will be in one long continuos cycle of workplace bargaining.  It would lead to lost productivity and an inability to tackle serious industry problems.
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