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1.
Essence of the Bill

The essence of the Building and Construction Industry Improvement Bill 2003 is as follows:

· All industrial action in the construction industry is effectively outlawed; 

· Right of entry for construction union officials is effectively abolished;

· Establishment of a repressive Australian Building and Construction Commission – part industrial police force, part standing royal commission, part prosecution authority – to regiment and control building workers and destroy construction unions;

· Creation of a legislative framework for the wholesale disqualification of officials from office and the bankrupting and deregistration of construction unions.

The basis of these conclusions is set out in sections 3 to 7 of this submission.

This Bill is one of the most serious attacks on workers and unions in Australian history.

This is not only a threat to construction workers and their unions.  It is clear that the government plans to use this extraordinary assault as a precedent for wider attacks on organised labour.  When he unveiled the Bill, the then Minister Abbott declared that if the government succeeded in imposing this regime on the building industry, he’d be “an idiot not to at least consider extending [the “reforms”] to other industries”.

Every democratic-minded Australian should vigorously oppose the Bill becoming law.

2.
Cole Royal Commission – a self-fulfilling prophecy
The government points to the Cole Royal Commission and its report as the justification for the extraordinary regime proposed for the construction industry.

This is like a self-fulfilling prophecy.  In fact the royal commission hearings and its report do not provide a basis for the attack on construction unions:

· The pretext for setting up the royal commission was the 11 page “report” dated 11 May 2001 which then Minister Abbott commissioned from Employment Advocate (and former Reith staffer) Jonathan Hamberger and which Hamberger put together in two weeks.  It consisted of sensational allegations of union corruption, fraud and other illegality.  Despite a bill of over $60 million, despite freely using very extensive coercive powers to compel people to give evidence and to procure production of huge volumes of documents, despite hearings all over the country, none of the sensational allegations contained in Hamberger’s report were borne out by evidence.  Most of them were not even aired in commission hearings.

· The matters referred to prosecution authorities in the secret volume of the royal commission report apparently are also not of the sensational character alleged in Hamberger’s report, according to a Australian Financial Review article said to be based on a leaked copy of the secret volume (29/9/03).  Also according to the Australian Financial Review article, the royal commission chose to refer matters it merely concluded “might” have constituted breaches of the law – a very low threshold.

· When the royal commission was first announced in July 2001, the union movement (and many others) said that the government’s agenda was to provide a pre-election stunt, to attack the construction unions and to provide a platform for repressive anti-union laws and measures.  Everything that followed bore out the unions’ view.

· The entire focus of the evidence brought before the commission was the unions’ industrial action, protests, demonstrations, “pattern bargaining” and efforts to maintain high levels of union membership.  A statistical analysis of the royal commission produced by the CFMEU National Office found that 90 per cent of hearing time had been devoted to anti-union topics; 663 employers or their representatives gave evidence, but only 36 workers; and only 3.3 per cent of hearing time had been spent on matters that showed employers in a bad light.

· There were a remarkable 13 Counsel Assisting – 4 senior counsel and 9 other counsel.  Not one of them was from a union lawyer background.  A number of them had been regularly briefed by employers or the Employment Advocate in industrial matters.  The secretary of the royal commission, Colin Thatcher, previously worked for the Business Council of Australia and, as a senior public servant, for conservative governments in Western Australia and Queensland on industrial issues.  Another senior staffer at the royal commission was Darren Gillespie, a former head of the Workplace Relations Department’s “industry strategy team” under Peter Reith and the author of a March 1997 strategy paper to Reith about waterfront reform which has been described as providing the blueprint for the Patrick Stevedores dispute a year later.

· At the commission hearings all around the country, allegations were sprung on unions at the last moment which made it practically impossible for them to look at the material and obtain proper legal advice.  Union lawyers complained about it regularly but nothing changed.  The royal commission also imposed extraordinary, restrictive limitations on cross-examination of witnesses.  When cross-examination was allowed, it was often days or even weeks after the damage in the media was done, and even then the Royal Commission severely restricted what could be the subject of cross-examination.  It is believed that the only other royal commission to impose similar restrictions on cross-examination was the Victorian Royal Commission into Communism which took place at the height of anti-communist hysteria more than 50 years ago.

3.   
Industrial action effectively outlawed

The provisions of the Bill, while appearing to allow for lawful industrial action, in fact effectively proscribe all industrial action in the construction industry. 

· Industrial action not authorised under the legislation is expressly made unlawful.

· Industrial action (including bans and limitations) over OH&S breaches or concerns is effectively outlawed.

· Pattern bargaining is outlawed.

· Extraordinary requirements in order for industrial action to be protected – which are in fact impossible to practically comply with (see section 4 below).

· Penalties for unlawful industrial action: $110,000 for a union, $22,000 for an individual - for each contravention. Compensation for losses as certified by the ABCC can be ordered in the penalty proceeding. Union assets can be frozen. 

· Actions in tort no longer require a s166A procedure. Anti-suit injunctions are barred. An official found to have contravened a penalty provision can be disqualified on application to the Federal Court by the ABCC.

· The Industrial Registrar must summarily deregister a union on application of the ABCC if the union has not paid compensation for losses caused by unlawful industrial action.

· Conduct by a shop steward, an official or a committee of management is prima facie taken to be conduct of the union. 

4.
Clayton’s protected industrial action

The requirements for industrial action to be protected would in fact be impossible for building unions to meet.

· The requirements are all at individual employer level (n.b. there are 4,000 EBAs in the industry in Victoria alone). 
· The requirements apply to every single ban or limitation, not just strikes.
· Before even a bargaining notice is served on a particular employer, the employees of that employer must have voted in favour of serving the notice in the last 21 days. The vote must be by secret ballot if there are more than 10 employees.
· The union must be “genuinely trying to reach agreement” (see section 5 below) with the particular individual employer.
· Then before serving a notice of industrial action, the union must apply to the AIRC for an order for a secret ballot of the employees of the particular employer. 30 pages of the Bill are devoted to requirements about how the AIRC must deal with the application and how the ballot must be conducted.
· If the AIRC grants the ballot order, then the secret postal ballot is held.
· Only if more than 40% of the employees vote in the ballot and more than 50% of them vote in favour, can the industrial action notice be served.

· Industrial action can only continue for 14 days, after which it becomes unlawful for the next 21 days.

· After the 21 day “cooling off period”, the union can apply to the AIRC for approval of further industrial action.

· If the AIRC is satisfied that strict criteria are met, it may grant a certificate allowing further action for a maximum period of 14 days, after which action again becomes unlawful.

5.
“Genuinely trying to reach agreement”

Clause 62 of the Bill sets out indicators of “genuinely trying to reach agreement”. In the context of the construction industry, with thousands of individual employers, these requirements, once again, would in fact be practically impossible to comply with.  The effect of clause 62 would be that the following conduct of a union would be regarded as indicating that it was not genuinely trying to reach agreement, rendering any industrial action taken against the particular employer unprotected and therefore unlawful:

· Not agreeing to meet face to face at reasonable times proposed by the particular employer. 

· Not attending meetings that the union has agreed to attend. 

· Not complying with negotiating procedures agreed to by the union. 

· Not disclosing “relevant information” (in contrast, the employer’s duty to disclose information is qualified by it being allowed to protect its “commercial interests”). 

· Not stating a position on matters at issue, and not explaining that position. 

· Not considering and responding to proposals made by the particular employer.

· Not adhering to commitments given to the particular employer in respect of meetings and responses to matters raised during bargaining.

· Not dedicating “sufficient” resources and personnel to the bargaining process with the particular employer. 

· “Capriciously” adding or withdrawing items for bargaining. 

· Refusing or failing to meet with the particular employer. 

6.   The Australian Building and Construction Commission

(a) Coercive powers and government control 

The ABCC would have substantial coercive powers and operate at the direction of government. 

The ABCC: 

· Must comply with directions of the Minister as to the manner in which it exercises its powers and performs its functions. 

· Has power to compel any person to give information to the ABCC in a manner and form directed by the ABCC.

· Has power to compel any person to produce documents.

· Has power to compel any person to attend to answer questions on oath.

· It is a criminal offence to fail to comply with the ABCC’s requirements. The penalty for failure to comply is 6 months jail.

· There is no privilege against self-incrimination. 

(b) Requirements to provide information

The Bill sets out onerous requirements as to information which must be provided to the ABCC.

An employer must notify the ABCC in writing of:

· any OH&S industrial action or a threat of it.


· any payments made to workers for a period of OH&S industrial action.

· any industrial action.

· any unlawful industrial action.

· any claim for pay for a period of any industrial action.

· any union request for a donation greater than $500.

A union must notify the ABCC in writing of:

· any notice of intention to exercise right of entry (ROE).

· any donation of more than $500.

The Industrial Registrar must give the ABCC: 

· copies of any construction industry agreement lodged for certification and any document filed in relation to the certification. 

· an opportunity to be heard before exercising any powers in respect of construction union right of entry.

Further, the ABCC may require an employer to provide information about damages suffered as a result of unlawful industrial action.

The ABCC can assess the “maximum amount of damages” and issue a certificate specifying the amount and who suffered it. The certificate is prima facie evidence of the amount of damage which the Federal Court can order be paid by the union, official or member concerned.

(c) A professional litigant for employers 

The Bill provides numerous powers to the ABCC to initiate or intervene in proceedings against unions. 

The ABCC would have standing to:

· Apply for Federal Court injunctions to restrain pattern bargaining or unlawful industrial action.

· Apply to the AIRC to remove provisions from awards and agreements.

· Apply to the AIRC for orders to stop or prevent industrial action and to the Federal Court for injunctions restraining breach of such orders.

· Apply to the Industrial Registrar to revoke, suspend or impose conditions on ROE permits. 

· Apply to the AIRC to revoke or suspend some or all of the ROE permits issued to a union. 

· Apply to the Federal Court for an order disqualifying from office an official found to have contravened a civil penalty provision. 

· Apply to Federal Court for civil penalties on unions, officials or workers and for orders that they pay damages.

7.
Clayton’s Right of Entry

As with industrial action, the Bill purports to provide for right of entry by construction union officials, but in reality effectively abolishes that right:

· ROE permits may only be issued to an official who is “a fit and proper person” to hold one. If an official has been ordered to pay a penalty under the new law or any other industrial law it counts against that official. 

· At least 24 hours notice must be give to the occupier and the ABCC of intention to exercise ROE. What the notice must specify will be set by regulation and is likely to be onerous. 

· If ROE is to be exercised to investigate a suspected breach an industrial law or an industrial instrument, the notice must specify the suspected breach.

· ROE can only be exercised for union recruitment once every 6 months.

· There are numerous other onerous conditions on how ROE is to be exercised.

· The ABCC can apply to the Industrial Registrar to have revoked an official’s ROE permit or all the ROE permits issued to that union. A ROE permit must be revoked or suspended if an official been ordered to pay a penalty for infringement of the new law’s ROE provisions or if an official has exercised ROE rights in a vexatious, unreasonable or inappropriate manner. 

· The AIRC cannot certify an EBA which contains ROE clauses. 
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