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1. Introduction
2. Liberty Victoria - The Victorian Council for Civil Liberties Inc is an independent non-government organisation which traces its history back to the first Australian civil liberties body established in Melbourne in 1936.   Liberty is committed to the defence and extension of human rights and civil liberties.   It seeks to promote Australia’s compliance with the rights and freedoms recognised by international law.

3. Liberty has campaigned extensively in the past on issues concerning democratic processes, government accountability, transparency in decision-making, and open government.   Our most visible campaigns on these issues in recent years concerned the attempts by the previous Victorian government to curb the powers of the Auditor-General in Victoria and the Federal Court legal action arising from the Federal government response to asylum seekers on board the MV Tampa.   We welcome this opportunity to comment on this latest part of the Federal government legislative program and hope our contribution is of assistance to the Committee.

4. Overview

5. It is sometimes forgotten that strong, independent trade unions are a touchstone of the degree to which a society can lay claim to be a democracy.  The freedom of working people to associate and act collectively to protect and enhance their wages, conditions and security is a fundamental human right. 

6. Liberty Victoria considers that the Building and Construction Industry Improvement Bill 2003 raises threshold questions about the type of society we aspire to and the legitimacy of trade unions in a democratic society. This Bill seeks to fundamentally reshape the industrial landscape. 

7. It is immediately directed to gutting the influence of trade unions in the commercial construction industry.  However the Bill appears to be a stalking horse for other sectors. The then Workplace Relations Minister Mr Abbott has been reported as saying that he would be an ‘idiot’ not to consider extending the proposed changes into other industries. 

8. On 18 September 2003 Mr Abbott explained the basis for this Bill. He spoke of the need for a workplace ‘cop on the beat’ to combat lawlessness and looked forward to the day ‘when some prominent identities are prosecuted, convicted and punished.’

9. The philosophy underlying this Bill is one of confrontation with trade unions, of imposing myriad restrictions to industrial action, of greatly limiting the right of entry by union officials, of imposing punitive orders for damages against unions and individuals and criminal sanctions upon persons who do not give information, produce documents or answer questions. 

10. Liberty Victoria is particularly concerned that trade unions and trade unionists not be seen as ‘the enemy within’.  At a time when our democratic institutions face external pressures from terrorism and from religious fundamentalism we must be very wary about demonizing individuals and institutions within our society. 

11. Trade unions and trade unionists should be accepted as contributing to society not undermining it. We can recall that in Poland during the 1980’s, Solidarity championed the Polish path to democracy. In Australia it is disturbing to see legislation and accompanying speeches that reflect a view that trade unions and trade unionists are threats to our national security and should be treated in a manner akin to organized crime.  

12. Industry Specific Legislation 

13. The Bill proposes industry specific legislation. As a result a person working in the commercial construction industry whether as an employee, subcontractor or builder will have different rights and obligations to a person working across the street in another industry.  Liberty Victoria considers that it is inherently objectionable to create a legal regime that provides for unequal treatment before the law, unless there is a compelling case to the contrary. Such a case has not been made out. 

14. The Cole Royal Commission 

15. The government justifies the introduction of industry specific legislation on the basis of the findings of the Cole Royal Commission. The Commissioner was appointed by letters patent dated 29 August 2001 and the Commission was established in circumstances where it was widely perceived to reflect a political agenda designed to advance the electoral fortunes of the government in the context of an imminent election.

16. The perception of a political agenda was reinforced by the method in which the Commission gathered evidence and conducted its investigations. So greatly restricted was the right to representation, to cross-examination and the usual testing of allegations that senior counsel for a union official was provoked to suggest that the procedures were ‘Stalinist’.

17. The formation of a Royal Commission was recommended by a Report on the Building Industry provided by the Employment Advocate in May 2001. That Report referred to allegations of bribery, secret commissions, money laundering, corruption and misuse of union funds within the construction industry. 

18. After an 18 month investigation costing $60 million dollars, Commissioner Cole presented his findings in March 2003. Yet despite the highly restrictive procedures adopted by the Commission, to this date not one person has been charged with any of the criminal offences highlighted by the Employment Advocate, the investigation of which were said to justify a costly Royal Commission. 

19. In any case if serious criminal breaches of the law are alleged within the construction industry there are ample powers to rigorously investigate suspected breaches of the law and there are a plethora of existing criminal sanctions that can punish any proven conduct.

20. Concerns of Liberty Victoria 

21. In brief compass Liberty Victoria has serious concerns about the following aspects of the Bill: 
a. Criminal sanctions

i. The Bill provides that the Australian Building and Construction Commissioner may require a person to give information, produce documents and answer questions. The penalty for non-compliance is imprisonment for 6 months. A person is not excused from compliance if a response may tend to incriminate or expose the person to a penalty or other liability. [Sections 230-234]

ii. The privilege against self-incrimination is a fundamental bulwark of liberty.  It should not be abrogated without compelling justification. Such a justification may arise where investigators are dealing with organised crime and suspected terrorism. For example, in order to fully investigate organised crime the Australian Crime Commission Act 2002 abrogates the privilege against self-incrimination at a compulsory examination. 

iii. Liberty Victoria does not see any justification for introducing the coercive measures. The proposals have the unfortunate consequence of labelling fellow citizens who happen to work in the construction industry as less worthy of common law rights than citizens who work in other sectors of the economy.
b. The freedom to engage in industrial action 

i. Although the Bill contemplates limited protection for some forms of industrial action, the exercise of lawful action is so trammelled by procedural requirements that it hard to conceive of circumstances where the requirements can be practically complied with.  Chapter 6 of the Bill limits the scope of protected action in respect of both the ambit of permissible industrial concerns and the duration of any action before a cooling off period commences. It provides for mandatory secret ballots with onerous procedural obligations. 

ii. Liberty Victoria believes there is a real danger that while nominally retaining the right to strike this legislation would render such a right as devoid of content in a practical sense. 
c. The Australian Building and Construction Commission 

i. The Australian Building and Construction Commission [The ABCC] is to be established as the industry watchdog or cop on the beat. 

ii. In contrast proper police forces are independent and non-partisan. When well administered, professional in outlook and free from political interference, police forces enjoy community support. 

iii. The proposed ABC Commissioner is a very different kettle of fish. He will be a barracker not an umpire. The office is subject to government direction as to the manner in which the Commissioner must exercise or perform his powers or functions. [Section 13]  The Commissioner and the authority are in danger of being used to fulfill the political agenda of government. The likely result is one of erosion of public support, of heightened disputation and loss of public confidence. 

iv. It is envisaged that inspectors employed by the ABCC will regularly visit building sites to investigate, enforce and prosecute industrial laws. The Government has stated that a team of lawyers, financial analysts, industry experts and support staff will support building inspectors. 

v. Liberty Victoria is committed to upholding the rule of law. But the proposed ABCC is likely to become a lawyers’ picnic to the cost of both unions and builders who prefer a non-confrontational model.  

d. Right of Entry 

i. The Bill creates a highly restrictive regime limiting the right of entry by union representatives on to building sites. [Chapter 9]  Twenty-four pages of the Bill specify a variety of preconditions, limitations and exclusions that are clearly designed to prevent union access to building sites. Penalties for breaches will attract maximum penalties of $110,000 for organisations and $22,000 for individuals. Suspension and cancellation of entry permits is expanded. A right of entry permit can only be issued to a ‘fit and proper’ person.

ii. It should be noted that in no other industry does such a regime apply. 

22. Conclusion

23. Liberty Victoria considers that this Bill should be substantially redrafted. Regrettably it appears to be more directed towards short-term electoral gain rather than focusing constructively on co-operative models of workplace reform. 
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