Building and Construction Industry Inquiry

Submission 66


National Tertiary Education Industry Union

Submission 

to

Senate Employment, Workplace Relations and Education 
References Committee
Building and Construction Industry Inquiry

1. Introduction

The National Tertiary Education Industry Union (NTEU) represents approximately 27,000 staff in tertiary education institutions around the country.  Approximately 17,000 of our members are academic staff employed in universities, and around 10,000 are “general staff”, employed in TAFE, Universities and Adult Education. Around 200 NTEU members are employed by Universities as building workers as defined by the Building and Construction Industry Improvement Bill (the BCII Bill).

The NTEU represents the professional and industrial interests of its members through:

· improving and protecting conditions of employment through industrial negotiations at local, state and federal levels

· promoting the work of universities and colleges and, in particular, their independence and integrity

· defending the rights of academic staff to teach, research and disseminate knowledge without fear or reprisal, and to defend the professional standing of general staff members

· working with other stakeholders to lobby for a strong, publicly funded tertiary education sector, and participating in relevant policy debates.

As an active part of the Australian trade union movement as a whole, NTEU views the introduction of the BCII Bill as an ideologically driven attempt to undermine collective organising in Australian workplaces. This latest move on the part of the government follows on the heels of numerous other incursions into industrial relations regulation in Australian industry. In higher education in 1999, the Education Minister David Kemp introduced the Workplace Reform Programme, attaching $258m to so-called industrial relations reforms in Australia’s universities, aimed at restricting the rights of employees to collectively organise. This was followed by Minister Brendan Nelson’s Workplace Productivity Programme in 2006-07, which attaches $58m to fulfilment by universities of a set of as yet unannounced industrial relations measures. NTEU notes that this approach  of linking finance to industrial relations “reforms” has also recently been attempted in the building and construction industry, prior to the introduction of the BCII Bill, with the requirements on federally-funded construction projects to comply with the Building Industry Code. NTEU views this kind of approach as underhand and unreasonably restrictive on the collective bargaining process.

NTEU submits that the BCII Bill, if passed by the Senate, would lead to an enormous upheaval in the Australian industrial relations system as we know it. The BCII Bill, ostensibly drafted in response to the findings and recommendations of the Australian Building and Construction Commission, is extremely broad in scope, extending far beyond the building and construction industry. If passed it would cause fundamental change to the industrial regulation of many industries, including the tertiary education industry – an industry about which there have been no such findings or recommendations. 

Furthermore, NTEU submits that the focus of the BCII Bill is ideological: its primary aim is to regulate the activities of trade unions and their officers and staff, rather than to genuinely improve productivity or ensure healthy and safe workplaces. 

Finally, NTEU submits the BCII Bill represents an unprecedented level of interference and regulation of union activity and a restriction on industrial action not seen in democratic countries to date, and as such should be rejected in its entirety.

2.
Scope of the Bill

2.1
Definition of “building work” and “building employee”

NTEU’s coverage rules state that 

persons employed by any higher education institution, or employed in connection with higher education or associated research, shall be eligible for membership of the Union.

This means that all staff employed by an Australian university are eligible to join NTEU.

Most of these universities employ building and grounds staff which, amongst other duties, perform building work as defined in the BCII Bill in s 5(1), as follows:

(a) the construction, alteration, extension, restoration, repair, maintenance, demolition or dismantling of buildings, structures or works that form, or are to form, part of land, whether or not the buildings, structures, or works are permanent;

(b) ….

(c) the installation in any building, structure or works or fittings forming, or to form, part of land, including heating, lighting, air-conditioning, ventilation, power supply, drainage, sanitation, water supply, fire protection, security and communications systems;

(d) any operation that is part of, or is preparatory to, or is for rendering complete, work covered by paragraph (a), (b) or (c)…”

Furthermore, the work captured by the above definition that is performed by building and grounds staff in universities is not subject to any of the exceptions to the definition of “building work” in s 5(1)(e) to (g), nor is it prescribed as an exception in Regulations. The only conclusion that can be drawn is that work performed by building and grounds staff in Australian universities falls within the definition of “building work” in the BCII Bill. 

It follows, then, that building and grounds staff employed by Australian universities are “building employees” according to s 4 of the BCII Bill, defined as:

(a) a person whose employment consists of, or includes, building work; or

(b) a person who accepts an offer of engagement as an employee for work that consists of, or includes, building work.
2.2 Definition of “building industrial dispute”

All of the awards covering Australian universities were made in part settlement of an underlying interstate industrial dispute, generated by the service of a log of claims and the subject of a dispute finding by the Australian Industrial Relations Commission (“the Commission”). Since 1999, all awards and award variations rest wholly or in part upon the dispute recorded by the Commission in C 31999 0f 1999, the scope of which includes all employees of Australian universities, including “building workers”. This underlying dispute between the NTEU and Australia’s universities must therefore be characterised as a “building industry dispute” within the meaning of s 4 of the BCII Bill, being:

an industrial dispute that relates to building employees, whether or not the dispute also relates to other employees.

Because NTEU’s underlying dispute with Australia’s universities cover all staff eligible to be members of the NTEU, including building and grounds staff, that dispute must be characterised as a “building industry dispute” under the BCII Bill – notwithstanding that the dispute also covers other non-building and grounds staff.

It therefore follows that all awards made in part settlement of the above dispute would have to be “stripped” in accordance with the proposed s 51 of the BCII Bill, if it is passed. Notably, these awards cover all University staff, not just building and grounds staff. University staff, academic and general, would no longer have the benefit of underlying awards going to such matters as the important limitations on abuse of fixed term contracts in the Higher Education Contract of Employment Award.

The awards that would have to “stripped” in this way fall into two categories. 

First, there are those that have been explicitly made already in settlement or part settlement of dispute 31999 of 1999. These include:

	Award Title
	Award Code

	Australian Catholic University National General Staff Award 2003
	AW823098

	Batchelor Institute of Indigenous Tertiary Education (General Staff) Conditions of Service Award 2003
	AW822796

	Flinders University General Staff Award 2003
	AW824393

	Higher Education General Staff Salaries (Interim) Award 1989
	AW805064

	Queensland Universities (General Staff) Award 2000
	AW817728

	Queensland Universities General Staff (Interim) Award 2000
	AW794655

	University of Adelaide General Staff (Interim) Award 2000
	AW805064

	University of New England General Staff (Interim) Award 2000
	AW801767

	University of New England General Staff Award 2000
	AW829163

	University of New South Wales General Staff Award 2003
	AW830787

	University of Queensland General Staff Award 2003
	AW830887

	University of Western Sydney General Staff Award 1999
	AW821904


Second, there are those awards which, if the Commission “deals with” (s 51(1)) in the future, it will have to do so pursuant to that dispute. This category catches all 30 of the other NTEU awards in higher education, notably including key awards such as:

	Award Title
	Award Code

	Higher Education Academic Salaries Award 2002
	AW820200

	Universities and Post Compulsory Academic Conditions Award 1999
	AW801516

	Higher Education Contract of Employment Award 1998
	AW784201


Whilst NTEU is of the view that these provisions in general, as applied to the building and construction industry are extraordinary, unnecessary and manifestly unfair, NTEU moreover asserts that there is absolutely no reason why these provisions should apply to the higher education industry. No evidence has been led in the Cole Royal Commission referring to university staff at all, much less any evidence showing that this heavy-handed approach of award stripping is required in the higher education industry.

2.3
Certified Agreements

The definition of “building certified agreement” in s 4 of the BCII Bill similarly applies to certified agreements made between NTEU and Australia’s universities. The definition of “building certified agreement” is:

a certified agreement that applies to building work (whether or not it also applies to other work).

There are current Agreements at nearly all 37 higher education institutions which cover building and grounds staff, who in turn perform “building work” as explained above. Those Agreements are therefore manifestly “building certified agreements”, notwithstanding the fact that in each case, less than 2% of the staff would be engaged in building work. 

At 17 of these institutions, all academic staff, as well as general staff, are covered by “building certified agreements”, including at least:

Australian National University

University of Canberra

Charles Darwin University

Macquarie University

Southern Cross University

James Cook University

University of the Sunshine Coast

Flinders University

University of Adelaide

University of South Australia

Ballarat University

Deakin University

La Trobe University

University of Melbourne

RMIT University

Victorian College of the Arts

Victoria University.

This reflects custom and practice for Agreements to include building and grounds staff, which is also NTEU’s policy. At these universities, Agreements covering all staff, including building and grounds staff, will undoubtedly continue to be made in the future. These future Agreements will also fall within the definition of “building certified agreement” in the BCII Bill.

The corollary of all of this is simply that all the provisions relating to “building certified agreements” in the BCII Bill will also apply to Agreements made at Australia’s universities, including:

· the requirement for a hearing prior to certification;

· the requirement that Agreements may not contain any matters not pertaining to the employment relationship;

· the prohibition on Agreements running for less than three years or providing for retrospective salary payments;

· the prohibition on pattern bargaining and the ability for injunctions to be granted in respect of pattern bargaining; and

· the requirement for a ballot to be held prior to the initiation of a bargaining period.

NTEU submits that the application of these provisions in Australian workplaces in general, and in particular to the higher education industry, would be an onerous, unworkable and unjustified restriction on free collective bargaining, including collective bargaining in Australia’s universities. No evidence whatsoever has been put before the Cole Royal Commission as to why such heavy-handed regulation is needed in industrial relations in the higher education sector, and the NTEU rejects the need for it outright.

2.4
Building Industrial Action

Finally, it can be seen from the BCII Bill that the scope of its provisions regulating and restricting the taking of industrial action extends to industrial action taken in Australia’s universities.

As explained above, “building work” is performed by staff employed at Australia’s universities. If this “building work” is performed in a manner different from that in which it is customarily performed, if falls within the definition of “building industrial action” in s 72(1) of the BCII Bill.

From time to time, industrial action is taken in the higher education sector in pursuit of claims made in enterprise bargaining. Due to the broad coverage of NTEU’s agreements with Australia’s universities, as explained above, this industrial action would normally extend to all NTEU members employed, including building and grounds staff. Hence, industrial action taken in Australia’s universities must also be characterised as “building industrial action” as per s 72(1) of the BCII Bill.

This would extend the provisions of the BCII Bill restricting the taking of industrial action to the higher education sector, including:

· the burdensome requirements for secret ballots prior to industrial action;

· the provisions for injunctions against threatened unlawful industrial action; and

· the limitations on protected action.

Again, no evidence was before the Cole Royal Commission showing that industrial action, or unprotected industrial action, is a problem in the higher education industry. Industrial action is rarely taken in Australia’s universities. This highly complicated and cumbersome schema regulating industrial action in the BCII Bill cannot be justified, and is clearly not warranted in the higher education industry.

3.
Conclusion

The likely explanation for the Bill's effect on higher education is simply incompetent drafting by the government, and that the widespread consequences beyond the building and construction industry as explained above are unintended. Notwithstanding this, however, the BCII Bill is plainly intended to extend beyond the building industry as traditionally defined, as can be seen from the deliberately expansive definition of “building work”.

NTEU suspects that there are thousands of employees covered by awards or certified agreements which have a tenuous but sufficient connection with "building work" to be caught by the BCII Bill's provisions. Those employees and the Senate are entitled to know whether the BCII Bill applies to them.

At the very least, the present Inquiry should require that the government indicate which awards and agreements it considers would be found to be "building industry" awards and agreements.
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