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INTRODUCTION
Taylor and Scott is a Sydney-based law firm and among its legal services it has for many years provided industrial and employment law services to the National and New South Wales Construction and General Division of the Construction, Forestry, Mining and Energy Union (CFMEU) and to the National Council of the Australian Manufacturing Workers Union (AMWU).  It has also had long experience in providing workers compensation and personal injury legal services to New South Wales CFMEU members.

In the context of the Cole Royal Commission into the building and construction industry it was instructed to act generally on a national basis for the interests of the AMWU and for some officials or former officials of the AMWU in relation to matters the subject of the Royal Commission’s inquiries.  It also acted in the Sydney hearings of the Royal Commission for the NSW Branch of the Construction and General Division of the CFMEU and for many officials or former officials of the CFMEU.  Taylor and Scott has also acted for the CFMEU, the AMWU and various officials and individuals in court litigation involving provisions of the Workplace Relations Act 1996 (WRA) and prosecutions and/or other proceedings brought by the Interim Building Industry Task Force (IBITF) or the office of The Employment Advocate (OEA).

This submission to the Committee will endeavour to focus on some of the legal issues arising within the Committee’s Terms of Reference from the Building and Construction Industry Improvement Bill 2003, (BCII Bill) based on Taylor and Scott’s involvement and experience in the areas outlined above.  It notes with approval the submissions to the Committee by the CFMEU (Construction and General Division) and by the Australian Council of Trade Unions.  However we feel that it would not be productive or efficient to simply repeat here all the matters raised in those submissions.  Nor would that be appropriate:  the CFMEU and ACTU submissions quite properly canvassed social and political concerns very relevant to the Committee’s inquiry and Terms of Reference.

It is hoped that this submission will serve to highlight some of the grave legal concerns arising from the draft BCII Bill.  It will suggest that many of the key provisions of that proposed legislation are deeply flawed and/or inequitable and will do little to assist industrial/workplace relations in the building and construction industry or, for that matter, many of the other problems facing that industry where legislative and/or policy interventions are desperately needed.

THE COLE ROYAL COMMISSION

It is a natural but unreasonable and unrealistic tendency to assume that the operations of and the eventual “findings” by a Royal Commission will conform to the principles governing courts and bodies exercising judicial power or the conclusions of fact and law made by courts after “legal process”.  Royal Commissions involve the exercise of executive, not judicial, power and it is unlikely that they could ever be truly “independent” of the political process.  Their findings have no legal consequences but in law are merely expressions of the opinions of those who conduct them.  Nor do the courts act to oversee the day-to-day conduct of a Royal Commission.  In ensuring that what are described as the rules of natural justice or procedural fairness are observed by a Royal Commission, courts do not have the role of ensuring (in the words of Justice Branson of the Federal Court), “openings of Counsel Assisting are complete and accurate, that evidence is fairly gathered and used, that individual witnesses are questioned fairly and that cross-examination is not restricted unfairly or arbitrarily”.

Simply because Royal Commissions are not and do not have to behave like courts does not, of itself, impugn their potential role or value in examining contentious public issues or, for that matter, in arriving at conclusions and framing recommendations for the Executive to consider.  It merely means that those in the legislature or the executive considering the “findings” or “recommendations” of a Royal Commission should not assume, or misleadingly represent to the public at large:

· that the findings of fact can be accorded the same level of confidence as findings by a court after judicial process;

· that the work of a Royal Commission has been conducted in a manner calculated to arrive in a detached manner at conclusions about all relevant matters within the scope of its inquiry; or

· that the recommendations of a Royal Commission follow logically, inexorably or at all from the deliberations and findings of fact of the Commission.

It is submitted that even by the standards of State and Federal Royal Commissions in general, the Cole Royal Commission was a vast, hugely expensive exercise in partial (in both senses) examination of the building and construction industry.  Its Terms of Reference (set by the Government) ensured that some matters (in particular industrial relations and alleged union conduct) received far more attention than other matters that many would, and have, argue should receive greater scrutiny.  Although its manner of operation was held by the Federal Court to conform to the principles of natural justice
, as narrowly defined in this context, for those regularly involved in the process that manner appeared calculated to support a predilection to find fault in one major area only (that of union activity) and to marginalise or suppress scrutiny of other key problems facing the industry (occupational health and safety, avoidance of award/agreement obligations on employers, loss of workers’ entitlements and such like).  All in all, it would be considered a gigantic missed opportunity to objectively consider the real strengths and problems facing the industry.  It is beyond the scope of this submission to question whether the Cole Royal Commission was ever intended to be more than a platform to provide some legitimacy for a further legislative push against the key building unions, the CFMEU and the AMWU.

It is not proposed here to examine minutely the deficiencies or partiality of the Royal Commission process or the unfairness and simple inaccuracy of many of its findings.  That analysis has been done very thoroughly and carefully by the CFMEU itself
.  Suffice to say, it is suggested that the Committee can have no confidence that the “findings” of the Cole Royal Commission are necessarily fair or accurate, or were based on the evidence adduced or which could have been adduced by the Commission and counsel assisting.

It is submitted that it follows that to the extent that the draft Bill under consideration by the Committee is said to be the Government’s response to those findings and recommendations, the Bill is likely to be fundamentally flawed at the outset.  In short the “problems” identified (for example, the extent of “unlawful” conduct by unions or their officers in the industry) may not be problems at all, or problems to the extent as alleged (remember that the “findings” are in law mere expressions of opinion of the Commissioner).

Secondly, there may or may not be other problems worthy of consideration by the legislature and the executive , which one would not appreciate from the non-existent or cursory and superficial examination of some of those other issues by the Royal Commission.  It is for others to discuss these matters and this has been done in both the CFMEU and the ACTU submissions.  This submission simply notes that despite all the work and the expense of the Cole Royal Commission, there can be no confidence that its recommendations provide a proper or sound basis for the proposed legislative “response” set out in the BCII Bill under consideration by the Committee.

ISSUES IN THE BUILDING AND CONSTRUCTION INDUSTRY

IMPROVEMENT BILL 2003

Once again, this submission will not subject the draft Bill to the exhaustive and very careful scrutiny undertaken in the submissions of the CFMEU and the ACTU.  The analysis of both submissions is, with respect, endorsed and adopted.  The Committee might be assisted in its deliberations in what follows here from a legal practitioner’s perspective with and discussion of some real legal problems and difficulties arising from the draft Bill.

(a) Industry Specific Legislation:  Unequal Treatment Under the Law

It is submitted that as a general principle there would need to be very strong and cogent evidence of the need for separate treatment of industrial/workplace relations in the building and construction industry (or more accurately in one segment of that industry) before special and separate legislation was justified.  For the reasons advanced above, there can be no confidence that the findings of the Cole Royal Commission provide such evidence.

Curiously, whilst the Royal Commission recommended a separate system of industrial law for one sector of the industry, it rejected that approach in its proposals for a national comprehensive OH&S regulatory system, concluding, “It would be wrong to establish a national system regulating only the building and construction industry.”  
It is suggested that it is difficult to discern the reasons why there ought be a different approach to the two subjects.  Certainly the “evidence” adduced by the Royal Commission cannot confidently be relied upon as supporting such a response, the effect of which, it is submitted, will be to provide reduced and inferior rights and entitlements in their working lives to some building workers and to their unions, than for other building workers and the remaining workforce generally and their industrial organisations.

Quite apart from this serious issue of principle, there are some severe practical problems likely to be encountered in the Government’s attempts to differentiate some building and construction workers from other workers.  (It was presumably because of similar practical issues that the Royal Commission rejected an industry-specific approach to OH&S issues facing the industry.)  Although the issue will be even more confusing if some of the proposed definitions of the industry in Clauses 4 and 5 of the Bill are enacted (see later) there can be no avoiding the problems that this proposed specific industrial workplace legislation will cause.

In simple terms, it will mean two or more differing standards applying to workers working for the same employer, or performing the same work for different employers or working in different parts of the country.  That is, to the extent that the Bill is an attempt to “quarantine” a discrete and defined section of the workforce from those industrial laws of general application, it does not and cannot ever succeed.  To take some obvious examples:

(i) Given constitutional and other limitations, it will never be possible in practice to legislate away State award coverage in the proposed sector of the building and construction industry, meaning that there will be under the proposals two or three “tiers” of standards:  State award/agreement workers, Federal award, Federal agreement or Federal AWA workers  (first class) and Federal BCII workers (second class).

(ii) Given the structure of the industry and the inherent mobility of building workers, the industrial law standards applying to a worker will vary from month to month (perhaps day to day) or from job to job.  For example building and construction workers move readily into and out of the “single dwelling” housing sector and the “commercial” sector of the industry, move from one state or region to another and from one employer to another.

(iii) Notwithstanding (or perhaps because of) the attempts at definitions to confine or quarantine the coverage of the BCII Bill to a specific area of the industry, it is difficult to envisage that there will not be clear anomalies even in the “heartland” of what is attempted to be defined.  That is, it appears that a number of workers of a single employer could be subject to the provisions of the proposed legislation while others would not be so subject.

The inevitable conclusion is that, quite apart from the legitimate objections in principle arising from attempts at “industry-specific” legislation, the proposed Bill will not simplify or codify industrial/workplace rights for the defined areas, but introduce even greater multiplicity of operative regimes and thus greater complexity and confusion.  If this is so, even if it is right that “something special needs to be done” about industrial relations in the building and construction industry (which is not accepted) the Bill cannot in practice achieve its stated aim of tackling the perceived problems.

(b)
Scope and Definitions

A potential source of even greater complexity, confusion and unnecessary legalism is the attempt in the Bill to define the area subject to this proposed legislation, as distinct from the “general” provisions of the WRA.  The problem arises from two reasons.  Firstly, “building work” is defined (Clause 5) in a manner very familiar to those of us who have been involved in attempts to define with precision areas of union coverage or “eligibility” in union rules.  The actual words used will always be capable of producing arguments over construction, and these are usually arcane, lengthy and expensive arguments (very remunerative to lawyers) upon which “reasonable minds will differ” all the way through the courts, including the High Court.

Secondly, it is proposed that a “building industrial dispute” (Clause 4) be defined to be a dispute that relates to building employees, whether or not the dispute also relates to other employees and similarly building awards/agreements apply to building work, whether or not they also apply to other work.  The implications of this matter alone are considerable.  There can be no certainty that the proposed legislation will not apply in a large number of situations, not ordinarily understood to be part of the building and construction industry.  Many “other industries” can also include workers who perform “building work” and much industrial coverage presently regulates this sort of work along with many other types of work.

Once again this will be a major source of confusion and chaos, involving (again) lengthy, expensive and arcane legal argument as to where the coverage of the proposed legislation will begin and end, and the “general” industrial legislation apply.  Once again “reasonable minds will differ” (and litigate about those differences).

The consequences could be very serious indeed, given the large differences in provisions between the BCII Bill and the WRA.  To take one example, the types of conduct that will constitute “protected action” or “unlawful industrial action” differ markedly between the Bill and the WRA.  The proposed Australian Building and Construction Commissioner (for example) would be given power to seek injunctions, including interim injunctions, after taking the view that some particular conduct was occurring involving building work and/or concerning a building award.  That view might quite properly be considered by a court to be arguable and warrant the granting of interim injunctions, without under the BCII proposals, the necessity of the ABC Commissioner to provide the usual undertakings as to damages.  It may subsequently be held that the action did not fall within the scope of the BCII legislation at all, meaning that conduct judged by the Commissioner to be unlawful was in fact lawful all along.

It is submitted for the legislature to provide for different treatment (with potentially serious consequences including fines, actions for contempt etc)  for the same actions for different groups of workers under regulation by the Commonwealth, will always be of dubious merit, but especially so when the legal rights and disabilities of workers depend so fundamentally upon unclear and uncertain legal principles of construction.

(c) Restrictions on Protected Action
This submission will not repeat, but endorse, the serious concerns analysed in the CFMEU (especially) and ACTU submissions, about the further serious drift in the Bill away from internationally accepted norms for the right of employees to withdraw their labour.  It appears to be the case that in those areas within the scope of the proposed legislation, whatever those areas are, the right to engage in protected industrial action will henceforth be a theoretical, not a practical, right only.

Rather this submission will focus, once again, on real legal difficulties that will be caused to building and construction workers and their unions if this legislation proceeds.  Taylor and Scott have acted for the AMWU in cases in the Australian Industrial Relations Commission, the Federal Court and the High Court in which the issue has been whether a matter in a notice initiating a bargaining period for a certified agreement (S.170MJ of WRA) or a matter in an agreement proposed to be certified by the AIRC (S.170LI) pertains to the relationship between an employer and employees.  Presently one such case in the context of the WRA has been argued before the High Court and a decision awaited.
  However, in advance of that decision of the High Court and contrary to the decision of the Full Federal Court appealed against (including by the Commonwealth) to the High Court, Clause 78 of the Bill would prevent protected industrial action being taken if any of the claims did not pertain to the employment relationship.  In the words of the ACTU submission on this matter:

“The issue of whether or not a claim does so pertain is complex, and often cannot be easily determined.  Parties engaging in protected action need to be able to make confident and rational decisions.  It is inappropriate to make immunity from legal liability dependent on conclusions concerning a technical matter of law.”

To that might be added the fact that the High Court has frequently acknowledged (and in argument in the Electrolux case on 16 December 2003 some of the High Court Justices reaffirmed) this notion is not just a fixed, technical matter.  It is susceptible to changing concepts and interpretations over time.  This makes judgments by industrial relations practitioners about what matters to merely bargain over (not include in a final negotiated agreement, but to specify at the start of the bargaining process) especially fraught, when the consequences of a wrong judgment (even based on careful legal advice) are so serious.

(d) Other Objections

As noted, other submissions have highlighted the serious legal problems, flaws and deficiencies of the Bill.  It is here submitted, on legal grounds alone and not having regard to the considerable force of the various objections to the proposed provisions on policy grounds, that there are a number of other serious concerns about the differentiating and novel concepts in this Bill, compared with the WRA.

Among the matters which it is respectfully suggested will pose particular legal problems are:

(i) the level of intrusion generally and coercive powers of the ABC Commissioner;

(ii) the concept of and the particular manner in which the Bill seeks to proscribe “pattern bargaining”;

(iii) the extent of retrospective effect of the Bill (given that paragraph 2.9 of the Explanatory Memorandum stated that the related Transitional Bill, “will ensure that, after the commencement of these provisions, the AIRC holds a hearing for the certification of every building agreement”);

(iv) the enormously technical, legalistic and convoluted procedure sought to be prescribed for the taking of protected industrial action (quite apart from matters of “policy” in all this, the provisions provide a certain type of lawyer’s “happy hunting ground” for the imposition of technicality, delay and obfuscation); and

(v) the failure to provide full legislative prescription or detail on the Building Industry Code, which is however to be established on a statutory basis, but the content to be at the discretion of the Minister under Clause 26 of the Bill.

CONCLUSIONS

This submission has endeavoured to draw the admittedly difficult distinction between relevant legal and policy considerations facing the Committee under its Terms of Reference, and to focus on the former only.  However even if these legal matters alone are considered to be relevant (and clearly they are not) it is concluded that there are too many defects and serious problems in the Bill for it to proceed.

It was questioned at the outset whether there is any legal justification for separate industry-specific measures at all in light of the Cole Royal Commission’s findings.  It was suggested that there was not.  Furthermore, resolution of the problems and difficulties that may exist in the building and construction industry will not be assisted by the Bill.  Rather those problems may well be exacerbated for several reasons including:

(a) the technical and legalistic nature of separate and special provisions;

(b) the lack of precision and perhaps the legal impossibility of providing clear prescription of the scope of this proposed special legislation;

(c) the impossibility, even if clear scope definitions were possible, of ensuring that those matters sought to be addressed in the industry by this legislation, will in fact apply all the time to the actors in the industry (in the case of the housing sector, this is not even attempted);

(d) the potential for further frustration and disputation arising from a sense that the Bill is fundamentally discriminatory in nature, arguably singling out one sector only in a wider sphere of economic activity, singling out for special (and less favourable) treatment one side of the industry only – workers and their unions – and singling out one issue only, workplace relations, for special attention when other matters are not addressed at all or adequately addressed.

For these reasons, it is recommended that the Bill be withdrawn altogether.  If it is not, it is recommended that the Parliament should not approve it.

___________________________

Lachlan Riches B.Ec, LL.M

Senior Associate
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Lawyers

Sydney
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