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Introduction

The Australian Services Union – Private Sector Victorian Branch (the ASU) welcomes the opportunity to make a submission to this wide-ranging Senate inquiry called to consider the findings and recommendations of the Cole Royal Commission and the Government’s response to these findings.

The Australian Services Union – Private Sector Victorian Branch at the outset wishes to make it clear that we are opposed to the introduction of all aspects of the proposed Building and Construction Industry Improvement Bill (the Bill).  Accordingly our submissions in respect to specific aspects of the proposed Bill are made against this backdrop.

Having had the opportunity to read the submissions of the ACTU and VTHC to this inquiry, the Australian Services Union – Private Sector Victorian Branch wishes to place on record it’s endorsement of the contents and recommendations contained in these submissions.

In principle the ASU rejects the creation of specific industrial legislation for the building and construction industry as we believe that this would fundamentally discriminate against workers in this industry as it seeks to reduce and weaken their bargaining capacity and rights to organise collectively.

The ASU submit that the contents of the Bill largely reflect the federal government’s broader industrial objectives.  Having previously failed to have similar industry wide legislation pass the Senate the government seeks to introduce industry specific legislation using the findings of the Cole Royal Commission as an excuse.

The ASU believes that it is the federal government’s ultimate aim to flow on the provisions of this Bill to all workers thereby further eroding the safety net and further restricting the collective rights of workers and their unions.  The impact on our members would be significant should this occur.

In this submission the ASU does not seek to address each of the Committee’s terms of reference, but rather makes comment on a number of key factors of particular concern to the ASU.

In regard to the broader terms of reference we endorse the comprehensive submissions of the ACTU and VTHC.

The ASU

The Australian Services Union – Private Sector Victorian Branch represents white collar clerical, administrative and customer service workers in predominantly in the private sector.

The Australian Services Union – Private Sector Victorian Branch membership spans a large number of industries.  72% of our members are women and …38 % of our members are part-time or casual workers.

It is the experience of the ASU that industrial reforms already introduced by the federal government through the Workplace Relations Act have led to an erosion of the industrial rights of our members.

In particular the capacity for our members to bargain with their employer on a level playing field has been weakened given the absence of a legislative requirement to bargain in ‘good faith’.  This coupled with the watering down of the powers of the Australian Industrial Relations Commission and Award Simplification has added to the inequity.

The introduction of industrial legislation contained in the BCII Bill will further disadvantage workers in a particular industry and if introduced more broadly it will further disadvantage our membership.

In particular the ASU strongly opposed to the following key aspects of the Bill both in the context of the Building & Construction Industry, and any subsequent ‘flow on’ of the proposed legislation to other industries:

· Further weakening of the Award system by further limiting the allowable matters definition;

· Prohibition of pattern bargaining;

· Further restrictions on the notification and taking of protected industrial action;

· Further restriction on certified agreement processes;

· Further restrictions on unions’ right of entry provisions;

· In addition the ASU is critical of the federal government’s lack of regulatory response to the issue of payment of employee entitlements in the event of corporate collapse.

Detailed below are our submissions in relation to the above concerns.

Award System

To further restrict the Allowable Matters definition for the building and construction industry is to discriminate against these workers for no rationale reason other than one based on ideology.

Like most industries the building and construction industry has employees with a varying capacity to bargain.  Restricting allowable matters in this fashion will hurt those most reliant on Awards.  

This kind of punitive approach has been a feature of the federal government’s industrial agenda since coming into office and will only serve to widen the growing inequity in the Australian workforce.

As a union that represents workers across a large number of industries with varying levels of bargaining capacity the ASU and it’s members depend heavily on the Award safety net system to regulate employment conditions.

The effect of Award simplification has already been to disadvantage our members who largely have not been able to successfully bargain for these conditions to be restored in certified agreements.

The ASU submit that women and part time workers in particular have been the most disadvantaged by the Award Simplification system.

Any extension of Award stripping will only compound this disadvantage.

Pattern Bargaining

Pattern Bargaining should prima facie be allowable.

The ASU would argue that pattern bargaining not only benefits employees but employers benefit some the stability and certainty that pattern bargaining can create in an industry or sector.

In the context of the building and construction industry pattern bargaining is the most logical and practical form of bargaining and should be allowed to continue free from legislative restrictions.

The mobile nature of employment in the industry and the fixed term nature of contracts or projects lends itself to an industry wide bargaining approach.

The ASU submits that outlawing pattern bargaining will:

· Create disparity and inequity for both employees and employers;

· Unduly interfere in the process of free bargaining;

· Create barriers to efficiency and productivity by requiring time consuming site by site bargaining where it is not necessary;

· Place a particular burden on small business and small contractors.

Industrial Action

The ASU is opposed to the inclusion of the following new restrictions foreshadowed by the Bill:

(a) Prohibition of any protected action to be undertaken during the operation of a certified agreement;

(b) Arbitrary ceasing industrial action 14 days after notification, with new application to be made on the 35th day after industrial action has commenced;

(c) Mandatory secret ballots prior to the taking of industrial action, with a quorum of at least 40% of eligible voters required to cast a vote , and unions to be reimbursed 80% of the cost of any ballot.

These foreshadowed provisions are unworkable and it is the ASU’s submission that they will prolong industrial disputation surrounding bargaining.

Further they are unbalanced, with employers standing to gain significant advantage in the bargaining process.

The recent Emwest Decision highlights that different circumstances may warrant the taking of protected action during the operation of a certified agreement.

Certified Agreement Processes

The changes to certified agreement processes will create unnecessary bureaucracy, and if implemented will create a backlog within the already under-resourced Australian Industrial Relations Commission.

Why the Federal Government considers it necessary for these provisions to apply specifically to the building and construction industry is unclear.  The ASU can only conclude that the federal government intends to flow on these provisions to all industries thereby burdening all parties with further bureaucratic red tape.

The prohibition on retrospective payments is again unduly interfering with the bargaining process.

Many certified agreements that are negotiated by the ASU, approved by a majority of employees covered by the agreement, and subsequently certified by the AIRC contain provisions for retrospective payments of wages and/or allowances.

This is often the outcome of the negotiating process.

Again the ASU are sceptical of the federal governments ultimate objective in seeking to impose these restrictions on the building and construction industry.

Right of Entry

The proposed restrictions on the right of entry of union officials are contrary to international labour law.

The ASU submit that the legislative restrictions being proposed are blatantly anti-union.

The building and construction industry has an extremely high level of union membership.  The provisions seem designed to inhibit the effectiveness of unions that operate in the industry and to stop unions effectively representing their members.

It is the view of the ASU that if passed these restrictions will:

· Discriminate against members of unions in the building and construction industry by restricting their access to their union officials disproportionately compared with other workers;

· Compromise Freedom of Association principles;

· Impact on Health and Safety adversely – acceptable OH&S standards will diminish and serious safety incidents will increase;

· Set an unacceptable precedent for other industries.

Employee Entitlements

As the largest union representing former Ansett workers the ASU has a strong desire to ensure that Australian workers have a comprehensive legislative system that protects employee entitlements in the event of company insolvency and/or corporate collapse.

Our union is very conscious of the unacceptably high level of unpaid employee entitlements faced by workers in the building and construction industry.

In this regard we are disappointed and critical at the federal government’s lack of legislative or regulatory response to this issue particularly given the findings of the Cole Royal Commission related to employee entitlements.

In the aftermath of the Ansett collapse it was the experience of the ASU that the federal government GEERS scheme did not adequately meet the shortfall in employee entitlements.

It is our contention that the arrangements hastily put into place following the collapse of Ansett were only achieved through intense political pressure in the glare of a looming federal election campaign.

Further it is our strong view that the unions play a pivotal role in securing employee entitlements and recovering underpayments in the building and construction industry and as such require a comprehensive regulatory framework to ensure that employees are properly protected.

In this regard we fully endorse the recommendations made by the ACTU, those being:

· Legislation to ensure that head contractors take responsibility for employee entitlements owed by subcontractors (meaning that employees of the subcontractor could take action for recovery against the head contractor) with the head contractor having a right of action for recovery against the subcontractor;

·  GEERS to be amended to cover non-payment of contributions to superannuation and redundancy funds;

· Provision for unpaid entitlements to be claimed from a related corporation in cases of insolvency.

· The Corporations Act should be amended to provide for disqualification to be exercisable after a person has been an officer of a corporation that has been wound up and been the subject of a liquidator’s report under subsection 533(1).


· The Corporations Act should be amended to provide for directors of phoenix companies to be personally liable for the debts of the company.


· The ATO should receive additional funding to allow it to pursue phoenix companies.


Conclusion

The ASU urges the Senate Committee to reject in it’s entirety the Building and Construction Industry Improvement Bill and urges the Committee to consider the balanced approach recommended by the ACTU.

We thank the Committee for the opportunity to make this submission.
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