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My name is Ronald Clive McCallum and I reside at 14 Tindale Road, Artarmon in the state of New South Wales.  I am the Foundation Blake Dawson Waldron Professor in Industrial Law in the Faculty of Law of the University of Sydney and I am the Dean of the Faculty of Law of the University of Sydney.  The views set out in this opening statement are my own views and they are not the views of the University of Sydney nor of the national law firm of Blake Dawson Waldron who sponsor my professorship in industrial law.

For more than 30 years, I have been teaching and researching industrial relations law in Australia, in Canada and in the United States of America.  The Building and Construction Industry Improvement Bill 2003 is both detailed and lengthy and requires the closest study.  My preliminary assessment of this Bill is that it should not be passed in its current form and that at the very least it should be substantially revised and that a fresh draft should be made available for public scrutiny before it is reintroduced into the Parliament of Australia.

The building and construction industries of most market economy countries have histories involving industrial turbulence and troubles which have broken out from time to time.  The reasons for these industrial troubles include the history and nature of trade unionism in this industry, the cyclical nature of the building industry and the enormous financial pressures which this industry places upon developers, builders, contractors and sub-contractors.  In many countries, and I am most familiar with Canada, special legislation exists governing collective bargaining in the construction industry.

The Cole Royal Commission, and indeed earlier Royal Commissions have pointed out disruptions in the Australian building and construction industry including breaches of industrial laws and on occasions even breaches of criminal laws.  It is not surprising that the federal government has sought to respond to the Cole Royal Commission by introducing various Bills into the Australian parliament.

My concerns about this present Bill relate to its exclusive focus upon single business enterprise bargaining, its asymmetrical approach towards employee conduct and the overly prescriptive nature of many of its provisions.

The building industry is a fragmented one in the sense that building sites vary in size and geography and in the manner in which developers, builders, contractors and sub-contractors operate with one another.  In my considered judgment, this industry is ill-suited to having single business enterprise bargaining as the only available form of bargaining throughout the industry.  For example, Clause 68 makes project agreements unenforceable, and yet there are many instances where project agreements and sectoral agreements have the capacity of bringing stability into the building and construction industry.  This is also a sector of the economy where in appropriate circumstances, arbitrated awards by the Australian Industrial Relations Commission could bring about stability as adjuncts to collective bargaining on a sectoral or project basis.

The enterprise bargaining provisions of the Workplace Relations Act 1996 have worked well in Australia because in large part the Act adopts a symmetrical approach to employee and employer bargaining conduct.  In particular, the role played by the Australian Democrats in the passage of the Workplace Relations and other Legislation Amendment Act 1996 was of enormous value to Australian society.  It meant that a number of the more exuberant provisions which were drafted in the heady days of a new government’s first legislative program were either jettisoned or softened.  My concern with the current Bill is that its focus upon employee and trade union conduct is so all-embracing that if enacted into law in its present form it may leave employees and trade unions no option other than to engage in collective bargaining outside the current statutory framework.  It does appear to me that to declare all industrial action other than protected industrial action to be unlawful, is heavy handed to say the least.  The idea of mandating secret ballots before the taking of industrial action is an old industrial law chestnut.  Indeed, I wrote my first article about this phenomenon as long ago as 1976.  The provisions on secret ballots in the current Bill appear to me to largely resemble those which first appeared in the Workplace Relations (More Jobs Better Pay) Amendment Bill 1999 and in subsequent Bills.  In fact, much of the current Bill seems to revolve around government ideas which were prevalent in 1999, but which have failed to gain either parliamentary or community support.

Finally, the prescriptive nature of this Bill is quite extraordinary.  In recent years, I have observed a tendency amongst the drafters of federal legislation to be ever more prescriptive in all fields.  It is thought (wrongly in my view) that it is preferable to enact prescriptive rules for all foreseeable circumstances, rather than to grant discretionary powers to institutions, agencies and bodies which have the superintendence of the activities covered by the legislation in question.  For example, the following clauses are in my view unnecessarily prescriptive:  Clause 54 Extraneous Matters, Clause 55 Non-Standard Period or Retrospective Payments, Clause 62 Indicators of genuinely trying to reach agreement, and Clause 68 Project Agreements not enforceable.

In conclusion, it is my considered judgment that the Building and Construction Industry Improvement Bill 2003 should not be enacted in its present form by the Australian Parliament.  In my view, the building and construction industry will be better served by a Bill which adopts a more flexible and less prescriptive approach, and which has a symmetrical approach to employee and employer conduct as does the current Workplace Relations Act 1996.
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