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SENATE EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION COMMITTEE

BUILDING AND CONSTRUCTION INDUSTRY INQUIRY

SUBMISSION OF

VICTORIAN TRADES HALL COUNCIL
International Labour Organisation Declaration on Fundamental Principles and Rights at Work

Freedom Of Association And Effective Recognition Of The Right To Collective Bargaining: The Issues:

All workers and all employers have the right freely to form and join groups for the promotion and defence of their occupational interests.  This basic human right goes together with freedom of expression.  It is the basis of democratic representation and governance.  Those concerned need to be able to exercise their right to influence matters that directly concern them.  In other words, their voice needs to be heard and taken into account.
Workers and employers can set up, join and run their own organisations without interference from the State or one another.  Of course, they have to respect the law of the land - but the law of the land, in turn, must respect the principles of freedom of association.  These principles cannot be set aside for any sector of activities or group of workers. 
The right freely to run their own activities means that workers' and employers' organisations can independently determine how they best wish to promote and defend their occupational interests.  This covers both long-term strategies and action in specific circumstances, including recourse to strike and lock out.  They can independently affiliate to international organisations and cooperate within them.
If the collective bargaining system does not produce an acceptable result and strike action is taken, certain limited categories of workers can be excluded from such action to ensure the basic safety of the population and essential functioning of the State.
Voluntary collective bargaining is a process through which employers - or their organisations - and trade unions or, in their absence, representatives freely designated by the workers discuss and negotiate their relations, in particular terms and conditions of work.  Such bargaining in good faith aims at reaching mutually acceptable collective agreements.
The collective bargaining process also covers the phase before actual negotiations - information sharing, consultation, joint assessments - as well as the implementation of collective agreements.  Where agreement is not reached, dispute settlement procedures ranging from conciliation through mediation to arbitration may be used.
To realise the principle of freedom of association and the right to collective bargaining in practice requires, among other things, a legal basis which guarantees that these rights are enforced; an enabling institutional framework, which can be tripartite, between the employers' and workers' organisations, or combinations of both; absence of discrimination against individuals who wish to exercise their rights to have their voice heard; and acceptance by employers' and workers' organisations as partners for solving joint problems and dealing with mutual challenges.


" 

http://echo.ilo.org/pls/declaris/DECLARATIONWEB.INDEXPAGE?var_language=EN
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PRINCIPLE MATTERS: INDUSTRIAL RELATIONS

The position of the Victorian Trades Hall Council, with regard to the industrial relations legislation that regulates the employment of Victorian workers, is founded on the following fundamental principle matters.

All Victorian workers are entitled to work in healthy and safe workplaces, free from discrimination, exploitation, violence and danger.

All Victorian workers are entitled to fair and effective terms and conditions of employment, regardless of the nature of their legal relationship with their employer. 

All Victorian workers are entitled to be collectively represented by trade unions.

All Victorian workers are entitled to a legislative process that provides for worker and union rights in relation to collective bargaining that meet the standards set by international law.  Legislative processes must provide for:

· an independent standards setting tribunal with conciliation and compulsory arbitration powers, including:

· absolute discretion as to the contents of awards (within the context of fair standards and the public interest); and

· small claims jurisdiction to deal with underpayments.

· compliance with international conventions in relation to collective bargaining and the right to organise, including the fundamental right to strike.

· mechanisms that encourage the association of workers and employers in trade unions and employer organisations;

· the participation in bargaining, of workers and employers at an industry, enterprise or workplace level;

· the resolution of industrial disputes by conciliation, and if necessary, by arbitration, in a prompt and fair manner with a minimum of legal technicality;

· an efficient and effective mechanism for enforcement of terms and conditions of employment;

· community knowledge of and, compliance with, terms and conditions of employment; with a particular focus on the needs of young workers, women workers and workers from a non English speaking background; and

· the prevention and elimination of discrimination in the workplace and in particular to ensure equal remuneration for men and women doing work of equal or comparable nature.

All Victorian workers are entitled to have access to timely and fair remedies to prevent and compensate cases of unfair or unlawful termination of employment.

All Victorian workers are entitled to have the guarantee that their accrued employment entitlements and service will be protected in the event of employer insolvency or where the work of one company is transferred to another company.

All Victorian workers are entitled to have access to permanent and on-going employment, that provides for a quality balance between work and family life.  

INTRODUCTION AND EXECUTIVE SUMMARY

1. The Victorian Trades Hall Council (VTHC) makes this submission to the above inquiry.  The VTHC represents over 50 affiliated union organisations (including some divisions of unions which have maintained separate affiliation), representing approximately 340,000 Victorian union members.  

2. The VTHC directs the Committee to the separate submission of the VTHC’s Building Industry Group of Unions to this inquiry that details the operation and positive effect of the Victorian Building Industry Agreement on the building and construction industry within this State.

3. The VTHC supports the submissions of all other affiliates to this inquiry, especially in relation to submissions on the abolition of pattern bargaining.

4. The VTHC strongly supports the submission of the Australian Council of Trades Unions (ACTU).  The VTHC commends the ACTU proposals for addressing perceived building and construction industry issues as contained in the recommendations in the ACTU submission to the Committee.

5. This submission will focus more broadly on the Victorian economy, the unique Victorian industrial relations system and our international obligations in relation to labour standards.

6. The Victorian economy is robust.  It has been for many years.  Sound financial management by the Victorian Government places Victoria equal to or better placed than the National position on many of the key financial indicators.  A mixture of sound financial management business friendly policies and the reforming of Victoria’s business taxes continues to attract significant investment to this State.

7. Building approvals in Victoria for 2002-03 are at record levels and are valued at almost $14 billion.

8. The State Governments annual expenditure on fixed assets during the period 2003-04 to 2006-07 will average $2.6 billion.
9. The Federal Governments claims of benefits to productivity levels that will flow from the provisions of the Bill have been refuted in other submissions.  We note that the Victorian Government or more specifically the Department of Treasury and Finance are not similarly recommending the type of restructuring proposed in the Bill to boost the Victorian economy.  Rather the Victorian Government has prepared a ten point plan to deliver better outcomes in the building and construction industry, see Appendix 2.  The VTHC is supportive of this approach.

10. The VTHC considers that the current provisions of Workplace Relations Act 1996 (WRAct) place Australia in breach of international law.  The VTHC recommends that rather than moving Australia further away from compliance with our with international obligations under the ILO Convention 87 freedom of Association and Protection of the Right to Organise and Convention 98 Right to Organise and Bargain Collectively the WRAct be amended so that: 

· legislation does not confine the scope or the level of bargaining;

· parties to an industrial dispute can determine the bargaining level most appropriate to settle such a dispute, 

· unions should enjoy such facilities as may be necessary for the proper exercise of their functions including the right of access to workplaces, and;

· legal industrial action in support of collective bargaining claims is not restricted.

11. It is an irrational proposition that a unitary Commonwealth/State industrial relations system in Victorian can have different minimum entitlements or access to standards.  The Bill however contains provisions that alter access to conditions or place greater restriction or regulation on certain Victorian workers.

12. The VTHC as the peak union body in the State that is the biggest user of the Federal industrial system will strenuously oppose and resist any attempt to exploit, disadvantage or generally restrict access to standards or union representation for a specific a type or class of Victorian worker in the federal system.

13. The VTHC strongly opposes the Building and Construction Industry Improvement Bill.  The Bill simply reflects the anti-union agenda of the Howard Government.  

14. The Bill is ill conceived.  The genesis for the provisions of the Bill are the politically biased recommendations of the Cole Royal Commission into the Building and Construction Industry.

15. The Bill is unbalanced.  Building workers will have fewer rights than workers within their own industry (housing) and fewer rights than Victorian workers generally.

16. The Bill is unnecessary.  There is no evidence to support the proposed restrictions on workers rights as detailed in the Bill.  There is no call from the Victorian Government, Victorian employers or from the Victorian community at large for the actions contemplated in the Bill.

17. The Committee and the Australian Parliament should reject the Bill.

VICTORIAN ECONOMY

2003-04 Budget Update

18. On 4 December 2003 the Victorian Minister for Finance and Acting Treasurer, the Hon John Lenders, released the 2003-04 Budget Update for Victoria.  In summary the budget update detailed:

· A revised 2003-04 general government operating surplus of $652 million, up from the $245 million 2003-04 Budget estimate primarily as a result of higher than expected taxation revenue, together with lower superannuation expense.

· This reflects stronger performance in property and equity markets in the first five months of this year than forecast in the May budget. Since these asset markets are capable of sudden change, the revised annual estimate of $652 million is subject to more than the usual amount of uncertainty.

· The standardised operating surplus, which removes the impact of superannuation fund and other financial asset re-measurements, is now projected to be $387 million in 2003-04.

· Over the remainder of the forward estimates period the operating surplus is projected to average $525 million per annum.

· Net financial liabilities (excluding the Growing Victoria infrastructure reserve) as a share of GSP is projected to decrease from 8.1 per cent at 30 June 2003 to 7.4 per cent at 30 June 2007, signifying that the projected liability growth from $15.5 billion to $17.8 billion over this period can be serviced by the growing Victorian economy.

· Net debt (excluding the Growing Victoria infrastructure reserve) is projected to increase from $2.1 billion as at 30 June 2003 to $2.7 billion as at 30 June 2007, while remaining at a very low 1 per cent of GSP, well down from 3 per cent of GSP in 1999 and 16 per cent of GSP in 1995.
19. The budget update also detailed that over the period 2003-04 to 2006-07, annual expenditure on fixed assets will average $2.6 billion.  ‘The significant boost to Victoria’s infrastructure over the medium term has been made possible by Victoria’s strong financial position.  The substantial forecast operating surpluses over the next four years, together with the Growing Victoria infrastructure reserve, have enabled the Government to pursue its program of significantly upgrading and modernising infrastructure’.  (2003-04 Budget Update for Victoria, Chapter 1, pp.7-8)

20. With regard to Victoria’s economic conditions and outlook the budget update detailed that: 

· The Victorian economy grew by 2.6 per cent in 2002-03, below the average growth rate of recent years, but broadly in line with the 2003-04 Budget estimate and the national growth rate.  A significant decline in the State’s net exports position was the major reason for the softer growth outcome.

· An improving global economy and emerging recovery from drought should see a rebound in output in 2003-04, with Victorian economic growth forecast to be 3.25 per cent, a downward revision from the 3.75 per cent expected at budget time.  Most other 2003-04 Budget forecasts remain unchanged.

· A further modest improvement is expected in the State’s labour market, with unemployment set to average 5.5 per cent in 2003-04.

· Possible risks to the economic outlook include the stronger Australian dollar, rising interest rates and a slowing of population growth.
The Victorian economy  - September quarter 2003
21. Australian Bureau of Statistics estimates for the June quarter 2003 show that Victorian state final demand grew by 0.3% in the quarter to be 2.7% higher over the year.  The main contributors to the rise were consumer spending and public expenditure.

22. Victorian export volumes have declined for 4 successive quarters mainly due to the effects of drought and a softer international market.  In the June quarter export volumes were 20.5% lower than a year earlier.  Over this period import volumes have risen strongly.

23. Victorian business investment reached a new record level of more than $6 billion in the June quarter 2003, growing by 0.2% in the quarter to be 7.4% higher over the past year (trend).    The strongest increases over the year were recorded in the equipment and building and structures components. Dwelling investment moderated over the June quarter by 6.6% to be 5.3% lower over the year.  The Victorian Department of Treasury and Finance (VDTF), consider that this reflects a movement towards more sustainable levels of building activity.  Moreover, VDTF consider that forward indicators suggest that construction levels will remain robust over the near term.  In the past 3 months the value of both residential and non-residential building approvals have risen (trend) and are near record highs.  Building approval projects are valued at almost $14 billion.
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24. Victorian consumer confidence rose 4.1% over the 3 months to September 2003.  VDTF consider the surge in confidence largely reflects a rebound among mortgages as strength in the housing market continues.  Reflecting this optimism, Victoria retail spending has risen in every month of 2003 (to August) to be 6.0% higher than at the start of the year.

25. The Victorian unemployment rate of 5.2%, in September, is the lowest of all the States.  It has been below the national rate for the past 3 years.  In the year to September, employment in Victoria has grown by 2.1 percent.
26. The Melbourne consumer price index was flat in the June quarter, the same as nationally.  Growth in Victorian prices over the year of 2.9% was also broadly in line with national growth (2.7%), and now within the RBA’s 2 - 3% medium-term target range.
27. Excluding ‘volatile items’ (such as petrol), national inflation rose 0.6% in the June quarter or 2.7% annually.  The main increases this quarter were in rises to the cost of house purchases, and hospital and medical which was offset by falls in automotive fuel, domestic holidays and vegetables.
28. The wage cost index in Victoria rose by 0.7% in the June quarter, similar to the national growth rate of 0.6%.  Annual growth of 3.4% in Victoria was broadly in line with the national increase of 3.6%.  The quarterly wages growth in Victoria was mostly driven by public sector wages growth of 1.2%.  Annual wages growth was 3.8% in the public sector and 3.4% in the private sector.  Data on federal enterprise bargaining show national wage increases embedded in current agreements of 3.8% per annum in the June quarter, unchanged from the March quarter. However, wage agreements finalised in the June quarter entail national wage rises of 4.4% per annum, a rise of 0.9 percentage points from the March quarter. 
29. State comparison of major economic indicators
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30. Since 2001 the Bracks Government has significantly altered and reduced business taxes in Victoria.  When announcing the cuts in business taxes, the Treasurer of Victoria, The Hon. John Brumby commented that:
‘Business will benefit from the $1 billion in tax cuts now announced by the Bracks Government … The Budget will:

· reduce payroll tax rate from 5.45% to 5.35% from 1 July 2002 – a year ahead of schedule;

· further reduce payroll tax rate from 5.35% to 5.25% from 1 July 2003;

· increase the payroll tax rate threshold from $515,000 to $550,000 from 1 July 2002 – a year ahead of schedule;

· free approximately 21,000 small businesses, investors and self funded retirees from the land tax net by increasing the land tax threshold from 1 July 2002 from $125,000 to $150,000; and

· abolish the stamp duty on unquoted marketable securities from 1 July 2002 – a year ahead of schedule.

Under the Bracks Government Victoria has moved from being the State with the highest number of State business taxes to the lowest.’  (Treasurer of Victoria, John Brumby, ‘2002-03 Budget Delivers for Business’, Press Release, May 7 2002)

31. By 2005 a total of $774 million of tax cuts will have been provided to businesses in Victoria by the Bracks Government.
32. Victoria’s average workers compensation premium of 2.22% is the second lowest of all States and has been at this level since 2000.  The Bracks Government committed in the 2002 Victorian election that the average premium would remain the second lowest of all States.
33. Full details of the Victorian 2003-04 Budget Update and other details on the Victorian economy are available from the Victorian Department of Treasury and Finance website at: http://www.dtf.vic.gov.au/
VICTORIAN INDUSTRIAL RELATIONS LANDSCAPE

34. As the Committee is well aware and most recently reported on in November 2002, Victoria referred most of its industrial relations powers to the Commonwealth in 1996.  

Without retelling the history of the referral of certain Victorian industrial powers to the Commonwealth and the effect of that referral, we make the following points:

· Under the Australian Constitution industrial relations powers are concurrent powers.  The regulation of employment within the boundaries of a State is a matter for singularly either Commonwealth or State law;

· The Victorian Parliament excluded from the referral to the Commonwealth certain powers and retains its law making powers over workers compensation, occupational health and safety, apprenticeships, long service leave and specific public sector matters; 

· Following the referral of powers and amendments to the Workplace Relations Act 1996 (the WRAct), in 1996, the Commonwealth has administered the former Victoria state industrial jurisdiction.  The creation of Part XV of the WRAct as part of these amendments has facilitated the vast majority Victorian workers access to federal award and agreement making provisions of the WRAct as well as unfair dismissal proceedings; and,  

· Union right of entry to workplaces, freedom of association protections and the registration and administration of industrial organisations within Victoria are also matters with which the Commonwealth has legislative control over.

35. Victoria is the single biggest user of the Federal industrial relations system.  Victoria’s reliance on the Federal industrial relations system will be reinforced with the recent passage of the Workplace Relations Amendment (Improved Protection For Victorian Workers) Bill 2003.  The Victorian labour force of approximately 2.3 million people is about 25% of the Australian labour force.  Around 70% of the Victoria labour force are covered by the Federal industrial relations system.

36. Victorian unions have campaigned for ten years for workers within this State to have equal access to the same minimum terms and conditions of employment.  With the recent passage of the Workplace Relations Amendment (Improved Protection For Victorian Workers) Bill 2003 this goal can be accomplished. 

37. In his contribution to the debate on the Workplace Relations Amendment (Improved Protection For Victorian Workers) Bill 2003 in the Senate, Senator Gavin Marshall said:  ‘While Labor support this legislation we do need to emphasise that it is seven years too late.  This government has been happy to allow the exploitation of a sublevel of employees working in Victoria since the Kennett government referred its industrial relations powers.  Again, while we welcome the bill, let us be under no misapprehension.  This government came here, kicking and screaming, to rectify this appalling injustice only because the Victorian government threatened to reintroduce a state system if it did not fulfil its obligations to those up to 600,000 Victorian workers who have been exploited—who have lost potentially hundreds of thousands of dollars in wages and incomes in penalty rates and shift loadings that would have been their entitlement if they had genuinely been in a unitary system and enjoyed the same conditions of employment that the federal system provides to the majority of Victorian workers.’
38. Similarly, in his contribution to the above debate, Senator Andrew Murray said: ‘When the federal coalition government and the Australian Democrats agreed to pass the Workplace Relations Act in October 1996 and agreed with the Victorian government to pass the Commonwealth Powers Industrial Relations Act 1996 and for it to take effect in 1997, three systems of industrial relations resulted.  Firstly, the Victorian government retained power for industrial relations purposes over certain state employees, principally the Victoria Police—and there were several thousands of those; secondly, the great majority of Victorians moved under the federal system to their benefit; and, thirdly, schedule 1A of the Workplace Relations Act retained minimum employment conditions based on former Victorian conditions that were inferior to those enjoyed by workers under the federal system.  However, it was never intended that schedule 1A workers, some hundreds of thousands—the estimates vary between 300,000 and 500,000 so we will pick 400,000—should remain trapped there or that the number of workers in that category should grow.  We have to put that into perspective—the number of Victorian workers overall is some 2.2 million—so in essence it is about 20 per cent of Victorian workers.
In my remarks on the report of the Employment, Workplace Relations and Education Legislation Committee on the Workplace Relations Amendment (Improved Protection for Victorian Workers) Bill 2003 I stated:

We have to concern ourselves with the living standards and the ability of families who are at the bottom end of the wage sector to look after themselves and, over time, to be able to aspire to a better standard of life—and core to that is that their employment conditions, their work and family conditions, their basic wages and award conditions are as good as Australia can afford.

I also said that the Democrats would work with Labor to seek to advance the cause of moving schedule 1A workers out of schedule 1A and into the full benefit of the federal act.  And I have been lobbying the government on this issue ever since.  You cannot have a unitary system if one portion of the community is disadvantaged or on an inferior system.  So anyone believing, as the coalition and the Democrats do, in the obvious virtues of uniform or unitary workplace relations conditions cannot justify the continuing retention of schedule 1A, which defies that very belief.  Yet it is has been the federal coalition government which refused to carry through the logic and morality implicit in originally unifying the Victorian and federal systems.  That attitude was unacceptable. I note that it appears the only reason we are here today is that the Bracks government now has the ability to pass legislation through both houses, and only with the threat of reintroducing a state industrial relations system, which would be a dreadfully retrogressive step, has the federal government finally conceded on this point. Victorian minister Rob Hulls was dead right when he said: 

The fairest, easiest and least complex approach is for the Commonwealth to accept Victoria's referral of the common rule power ... this would confirm Canberra wanted a true, uniform industrial relations system in Victoria.

I could not agree more. The fact that it has taken seven years to create a genuine unitary industrial system in Victoria appals me and I think the federal government should be ashamed of the delay that they have occasioned.’  (Emphasis added)

39. It has taken since 1996, when Victoria referred certain industrial powers to the Commonwealth for the Federal Government to legislate that the same basic terms and conditions of employment are available to all Victorian workers.  The comments of the Labour and Democrat Senators above highlight the irrational proposition of the Federal Government that a unitary Commonwealth/State industrial relations system in Victorian can have different minimum entitlements or access to standards.  The Building and Construction Industry Improvement Bill 2003 proposes to alter access to conditions or place greater restriction or regulation on certain Victorian workers.

40. The VTHC as the peak union body in the State that is the biggest user of the federal industrial system will strenuously oppose and resist any attempt to exploit, disadvantage or generally restrict access to standards or union representation for a specific type or class of Victorian worker in the federal system.

WORKPLACE RELATIONS ACT 1996

41. We note that the Victorian Government, or more specifically the Department of Treasury and Finance, are not similarly recommending the type of restructuring proposed in the Bill to boost the Victorian economy.  Rather the Victorian Government has prepared a ten point plan to reform the WRAct and deliver better outcomes in the building and construction industry.  A copy of this ten point plan is attached at Appendix 2 to this submission.  The VTHC is supportive of this approach.

42. We submit that the establishment of the costly and overly bureaucratic Australian Building and Construction Commission (ABCC) is not required.  The proposed functions of the ABCC are more appropriately carried out through existing authorities.  

43. Amending the WRAct in line with the proposals of the Victorian Government would result in the return of the pre-1996 powers of the Australian Industrial Relations Commission (AIRC) to aid the resolution of industrial disputes.  

44. The Department of Employment and Workplace Relations should be allocated adequate funding to allow it to ensure compliance and enforcement of the WRAct and awards/agreements.

INTERNATIONAL OBLIGATIONS

45. The VTHC submits that the WRAct is inconsistent with Australia’s international obligations.  VTHC further submits that the provisions of the Bill do not seek to rectify the current inadequacies of the WRAct, as identified by the International Labour Organisation (the ILO).  Indeed, the Bill will exacerbate those breaches of International Conventions to which Australia is a signatory.

46. The WRAct details at Section 3 Principal Object of this Act:

‘The principle object of this Act is to provide a framework for cooperative workplace relations which promotes the economic prosperity and welfare of the people of Australia by:…

…(k)
assisting in giving affect to Australia’s international obligations in relation to labour standards.’
47. Trade unions are formed to enable workers to bargain collectively.  This is the primary role of unions.  The right to strike is a fundamental element of the right to bargain collectively.

48. The United Nations Universal Declaration of Human Rights includes , ‘Everyone has the right to form and to join trade unions for the protection of their interests’ (Art 23, para 4).  The United Nations International Covenant on Economic, Social and Cultural Rights, provides for ‘ the right to strike, provided it is exercised in conformity with the laws of the particular country’ (Art 8, para 1(d)).

49. The ILO Convention 87 Freedom of Association and Protection of the Right to Organise and Convention 98 Right to Organise and Bargain Collectively, while not explicit in referring to the right to strike, imply that this is a basic human right, subject to the laws and limitations of particular countries.

50. Following a complaint from the ACTU in 1997 concerning the Workplace Relations Act, the ILO Committee of Experts published observations regarding Australia’s alleged breaches of Convention 87 in March 1999.  With regard to the subject matter of strikes the Committee of Experts observed:

‘The Committee notes that protected industrial action may only be taken during a bargaining period in negotiations for a certified agreement; thus, the subject-matter of industrial action is limited in scope to those matters that may be covered by a certified agreement, namely, matters pertaining to the relationship between an employer and employees in a single business or part thereof (section170LI).  The committee notes that by linking the concept of protected industrial action to the bargaining period in the negotiation of single-business certified agreements, the Act effectively denies the right to strike in the case of the negotiation of multi-employer, industry-wide or national-level agreements, which excessively inhibits the right of workers and their organisations to promote and protect their economic and social interests.  The committee notes further that the Act prohibits industrial action with the aim of coercing an employer to make payments in relation to periods of industrial action, which also, in the view of the Committee, excessively limit the subject-matter of a strike’.

51. Following correspondence from the ACTU in August, 1997, which raised concerns about the Act’s adherence with Convention 98 the ILO Committee of Experts concluded:

‘…the choice of bargaining level should normally be made by the parties themselves, and the parties’ are in the best position to decide the most appropriate bargaining level (see General Survey on freedom of association and collective bargaining, 1994, paragraph 249).  The Committee requests the Government to review and amend these provisions to ensure conformity with the Convention’.  The VTHC agrees that it is the right of the parties to determine that level at which bargaining takes place and calls on the Government to immediately amend the WRAct to ensure conformity with the International Labour Organisation Convention 98.

52. The VTHC notes that there is are no similar restrictions on industry sector bargaining in the developed world as those currently within the WRAct.

53. In late 2002 the European Industrial Relations Observatory (EIRO) released a document comparing key aspects of industrial relations in the world’s three leading economies; Japan, the USA and the European Union.  The EIRO document detailed that in each of the countries of Europe and in the USA, bargaining takes place at least at both the company and sectoral (industry) level.  In Japan however the predominate bargaining level for pay and all other issues is the individual company.  

	Table 2. Wage bargaining levels, EU, Japan and USA

	.
	Intersectoral level 
	Sectoral level 
	Company level 

	Austria
	.
	XXX
	X

	Belgium
	XXX
	X
	X

	Denmark
	XX
	XX
	X

	Finland
	XXX
	X
	X

	France
	.
	X
	XXX

	Germany
	.
	XXX
	X

	Greece
	X
	XXX
	X

	Ireland
	XXX
	X
	X

	Italy
	.
	XXX
	X

	Japan
	.
	.
	XXX

	Luxembourg
	.
	XX
	XX

	Netherlands
	.
	XXX
	X

	Portugal
	.
	XXX
	X

	Spain
	.
	XXX
	X

	Sweden
	.
	XXX
	X

	UK
	.
	X
	XXX

	USA
	.
	X
	XXX


X = existing level of wage bargaining; XX = important, but not dominant level of wage bargaining;      XXX = dominant level of wage bargaining. 

Source: European Industrial Relations Observatory, Industrial Relations in the EU, Japan and USA, 2001.  
" 

http://www.eiro.eurofound.eu.int/2002/12/feature/TN0212101F.html

54. 
The following note on the Japanese position is made:

‘However it should be noted that in Japan, there is a degree of coordination on both trade union and employers' sides during the annual `Shunto´ bargaining round.  The general pattern for these spring-time negotiations is that major manufacturers in leading industries such as electrical goods or cars take the lead in bargaining and are then followed by other large companies and then by small and medium-sized enterprises (SMEs).’

55. The particular interests of working people do not stop at the front door of their offices or at the front gate of the factory.  The right of workers and their organisations to promote and protect their economic and social interests will always extend beyond the boundaries of the enterprise where workers are employed.  

56. Australian workplaces will always need to develop new standards in what are described as basic conditions of employment.  Employment conditions such as superannuation, workplace safety are examples of these standards.  The ability for unions to campaign at an industry level on conditions including skills training, job security, apprentice opportunities and portable entitlement schemes for example, are quite properly developed at an industry level.

57. It is objectionable to consider it appropriate that tradespeople with similar service, skills, ages, abilities and jobs could be paid differing base rates of pay, as too would be the situation that stunt actors negotiate on each of their engagements minimum safety requirements that should bind their whole industry.

58. It is the experience of VTHC that the core element of claims made by employers and employees are based on policy matters relating to skill needs, pay rates and employment security of entire industries.

59. VTHC submits that the ability for parties to industrial situations to negotiate industry standards reduces inequitable wages and conditions across that particular industry.

60. Further VTHC submits that that the ability for parties to industrial situations to negotiate industry standards is beneficial to employers who are confronted with unfair competition from rivals within the industry that are able to take advantage of the limited bargaining power of their workers.

61. For many years the Australian system of awards through wage relativities recognised the tenet of equal pay for equal work.  The provisions of the Bill simply enshrine the economic rationalist approach of equal pay for equal bargaining power.  Those with the ability to bargain successfully will be afforded fair and reasonable terms and conditions, those with no bargaining ability will have lesser terms and conditions.

62. The Governments opposition to pattern bargaining is quite clear.  The Explanatory Memorandum to the Bill details at Point 52 on Page 12: ‘Pattern agreements result in some enterprises paying wage increases for minimal, if any, improvement in productivity.  The Housing Industry Association estimates that under pattern agreements the cost of employees can be 30 per cent or more higher than that of employees being paid under Award rates (Vol 12, p.119).  Pattern bargaining entrenches the existing culture by reinforcing a mandated uniform approach, which does not allow for innovation and change, and does not enable the industry to realise its productivity potential.’
63. The Committee was presented with evidence during the inquiry into the Workplace Relations Amendment Bill 2000 of the economic benefits of multi-employer or industry bargaining.  Professor Joseph Isaac submitted to that inquiry:

‘It is difficult to understand the in-principle objection to multi-employer agreements.  There may be situations where a number of employers in the same industry prefer to deal collectively with the union and to have, as far as possible, uniform wages and conditions within the industry, while allowing certain variations to meet the circumstances of particular firms.  Competition and profitability would then be based on managerial performance…on economic grounds, uniformity in pay and conditions ensures greater efficiency in the allocation of resources’. (Consideration of the Provisions of the Workplace Relations Amendment Bill 2000, Submission No. 377, Professor Joseph Isaac, vol.12, pp.2692-3.)

64. Unions will never resile from the undisputed fact that union membership results in higher wages and better conditions of employment for their members.  The direct comparison of the award and agreement systems however is futile in the context of the highly unionised civil building and construction industry.  The dismantling of the award system by the Howard Government since 1996 (through the limitation of awards to twenty allowable matters) makes the comparison of parent federal awards with second, third or forth generation agreements like comparing the FJ Holden with the latest Monaro.

65. The Government’s repetition of the Housing Industry Association simplistic estimate of the differing cost of employing workers under collective agreement and award conditions merely supports the international experience that the wages of union members are higher than comparable non-union workers.  The United Kingdom Government Department for International Development (UKDFID) recently analysed international studies of the effect of core ILO labour standards on competitiveness.  In September 2003 the UKDFID reported that:

‘Studies (mainly of developed countries) yield strong evidence that freedom of association and collective bargaining allow workers, especially unskilled ones, to negotiate higher wages and better working conditions.  In OECD countries, the wages of unionised workers are up to 20% higher than those of non-unionised workers (Blanchflower and Freeman 1992).  Moreover, each of the thirty studies reviewed by Filer et al. (1996) shows that in the U.S. the wage difference between unionised and non-unionised workers is higher for unskilled than for skilled workers, by an average of about 15%.  In developing countries, the few studies available suggest that union wage premia tend to be smaller than in OECD countries (Rama 2001), and cause only small economy-wide losses of economic efficiency (Aidt and Tzannatos 2002).’

Source: 
" 

http://www.dfid.gov.uk/Pubs/files/labour_poverty_cons2.pdf

66. 
This analysis correlates with the conclusions of the Royal Commission into the Building and Construction Industry (Final Report Volume 5 Reform - Establishing Employment and Conditions) that is; unionised workers achieve better wages and conditions of employment outcomes through collective bargaining than non-unionised workers.

67. The hypocrisy of the Federal Government in the attempt to stop pattern bargaining is breathtaking.  The VTHC notes that the provisions of the Bill are only aimed at collective agreements and not at ‘pattern’ or template Australian Workplace Agreements (AWA’s) developed and promoted by the Office of the Employee Advocate (OEA).  

68. In the Second Reading speech to this Bill the Minister said:

‘ . . .  Workplace (level) agreement making gives employers and employees’ genuine choice about their workplace arrangements and provides opportunities to negotiate more flexible and productive arrangements tailored to their specific needs  . . .’  
69.  The OEA website (www.oea.gov.au) details 10 Victorian Framework AWA’s, covering sectors such as catering, hairdressing and newsagents.  The Common Questions & Answers section of the accommodation framework AWA details that:

· This Agreement has been designed to be flexible enough to be adopted by any Hospitality business and if there is no amendment to this Agreement template it will be approved by the OEA as a priority; and,

· This Agreement, if used to regulate minimum terms and conditions of employment, meets the No Disadvantage Test. 

70. The VTHC submits that the Bill definition of pattern bargaining, ‘a course of conduct or bargaining, or the making of claims that involves seeking common wages or other common conditions of employment and extends beyond a single business’, aptly describes the above practices actively promoted by the OEA.  The imposition of a framework AWA, that may or may not be on a take it or leave it basis, is a far more insidious form of pattern bargaining than that that is the subject to provisions of this Bill.

71. The position of the Federal Government in seeking to outlaw one form of pattern bargaining while ignoring the other, highlights that the Government is not concerned with ensuring the genuineness of bargaining at the workplace level, but rather that the Government is solely concerned with undermining, limiting or demonising legitimate union practices.  The Committee cannot ignore this contradiction.

72. The VTHC is not opposed to pattern bargaining by employers.  All we seek is the ability to do likewise where we consider it appropriate.

73. The VTHC notes that the Bill further narrows the circumstances where building and construction workers can take legal industrial action from the already inhibited rights under the WRAct ‘of workers and their organisations to promote and protect their economic and social interests.’  

74. The VTHC completely rejects the massive penalties proposed in the Bill ($110,000 for unions and $22,000 for individuals) for non-compliance with the overly bureaucratic requirements of satisfying what constitutes ‘protected industrial action’.  Limiting the issues of industrial action, requiring secret ballots, introducing mandatory cooling off periods and requiring notices of intended action all further place Australia in breach of our international obligations.

75. The VTHC notes that the proposals in the Bill requiring secret ballots to be conducted before industrial action can be taken are very similar to the provisions of the Workplace Relations Amendment (Secret Ballots for Protected Action) Bill 2002, which has been rejected twice by the Senate.

76. The VTHC notes that under Section 135 of the WRAct the Australian Industrial Relations Commission (AIRC) may order that a secret ballot be conducted if it might help to stop or prevent industrial action or might help the settlement of the matters giving rise to the industrial action.  The AIRC may also order a ballot to help it determine if those who will be subject to a particular agreement have genuinely made the agreement or given an approval.

77. Similarly Section 136 of the WRAct allows for a secret ballot of workers, on their request, to be conducted before they engage in industrial action.

78. VTHC is aware of only a handful of instances where these provisions of the WRAct have been used.  The reality is that parties to disputes are using other provisions in the WRAct or awards/agreements to settle their issues.  The VTHC is not aware of any evidence that the building and construction industry requires specific secret ballot provisions from those currently available under the WRAct.

79. The VTHC brings to the Committees attention Article 11 of the ILO Convention 87:

‘Each Member of the International Labour Organisation for which this Convention is in force undertakes to take all necessary and appropriate measures to ensure that workers and employers may exercise freely the right to organise.’

80. The Committee will be aware that the ILO Freedom of Association Committee has reported that:

‘Workers’ representatives should enjoy such facilities as may be necessary for the proper exercise of their functions including the right of access to workplaces’.  (www.ilo.org  Cases of the Committee on Freedom of Association, Report 234, Case No. 1221)

81. In no way could the provisions of the Bill in relation to union right of entry be described as freely allowing workers the right to organise.  Specifically, the provision of the Bill that mandates that permitted union officials can only access a workplace for the purposes of union recruitment once every six months, could never be viewed as allowing ‘worker representatives facilities necessary for the proper exercise of their functions’.
82. The entire section of the Bill relating to union right of entry again exposes the anti-union attitude of the Federal Government.  The Committee has been made aware during previous inquiries into proposed workplace relations amendment legislation of employer abuse of the restrictive provisions of the WRAct with regard to union right of entry to workplaces.  The Federal Government is yet to introduce proposals into the Parliament to counter conduct by employers who deliberately frustrate union right of entry.

83. The VTHC believes that the current provisions of the WRAct are adequate to deal with the Federal Governments concerns with lack of compliance with right of entry.

84. We do however make the point that the current provisions in the WRAct have created a highly regulated procedure for unions to gain access to workplaces.  We contend that the current provisions fail to uphold Australia’s international obligations under ILO Convention 87.  The provisions of the Bill would place us at further odds with the intent and purpose of ILO Convention 87.

VTHC recommends that rather than moving Australia further away from compliance with our with international obligations under the ILO Convention numbers 87 and 98 the WRAct be amended so that:

· legislation does not confine the scope or the level of bargaining;

· parties to an industrial dispute can determine the bargaining level most appropriate to settle such a dispute, 

· unions should enjoy such facilities as may be necessary for the proper exercise of their functions including the right of access to workplaces, and;

· legal industrial action in support of collective bargaining claims is not restricted.
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          VICTORIA TRADES HALL COUNCIL RECOMMENDATIONS

1. The Bill should be withdrawn in favour of a tripartite process – involving employer organisations, unions and state and federal governments to address all the issues facing the building and construction industry.

2. NOHSC should be properly resourced for its work on construction standards and other work.

3. The Public Works Committee should report on the regard it has to the health and safety of building and construction workers undertaking public work.

4. The Corporations Act should be amended to provide for disqualification to be exercisable after a person has been an officer of a corporation that has been wound up and been the subject of a liquidator's report under subsection 533(1).

5. The Corporations Act should be amended to provide for directors of phoenix companies to be personally liable for the debts of the company.

6. The ATO should receive additional funding to allow it to pursue phoenix companies.

7. Specific funding should be allocated to the OWS to be dedicated to enforcing compliance with awards, agreements and relevant legislation.

8. Legislation should be introduced to ensure that head contractors take responsibility, for employee entitlements owed by subcontractors (meaning that employees of the subcontractor could take action for recovery against the head contractor) with the head contractor haying a right of action for recovery' against the subcontractor.

9. GEERS should be amended to cover non-payment of contributions to superannuation and redundancy funds.

10. There should be legislative provision for unpaid entitlements to be claimed from a related corporation in cases of insolvency.

11. DEWR should be given significant additional resources to address compliance across all industries.

12. A forum of all stakeholders, including unions and employer organizations should be convened by DEWR to discuss and make recommendations about improving its effectiveness.
13.
The Workplace Relations Act 1996 should be amended to extend the Australian Industrial Relations Commission's powers to apply to dependent contractors.

14.
Legislation should be introduced to protect whistleblowers in the public and private sector who disclose, in the public interest, information about corruption or other impropriety which involves public detriment.

15.
The following steps should be taken by governments to address current and future skill requirements of the building and construction industry:

· Establish a coherent bi-partite industry training and development plan;

· Establish a consistent training levy on the industry across states that links directly to national, slate and regional level plans;

· Promote pre-vocational pathways into the industry through government incentives and finding to support placements in pre-apprenticeship courses which are credited towards a formal apprenticeship;

· Expand government contract requirements for all tenders to include a nominated percentage to be allocated to training of apprentices and existing workers for the life of the project;

· Encourage through incentives and other means the recognition of skills and upgrading of skills of existing workers in core as well as higher level skills;

· Encourage best practice requirements for major projects to recognise and upskill the existing workforce, including nominating set hours of a project for training time, as well as designating numbers of apprentices in training to be engaged for the life of the project;

· Improve group training arrangements to ensure that apprentices experiencing down time are utilised more effectively thorough additional cross-trade training to develop a broader range of trade skills.

16. The WRA should be amended to require the AIRC to ensure that awards are maintained as relevant, as well as fair.

17. The WRA should be amended to widen the definition of "employee" to include contractors and own account workers in employee like relationships, and similarly to include labour hire companies in the definition of "employer", so as to ensure that ail workers have access to awards and certified agreements.
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   BUILDING BETTER WORKPLACES TOGETHER

Changes Required To The Workplace Relations Act 1996 To Deliver Better Industrial Relations Outcomes In The Building And Construction Industry - Victorian Government

SUMMARY OF CHANGES REQUIRED

Changes required to the Federal Workplace Relations Act 1996 (WR Act) to improve industrial relations outcomes in the building and construction industry.

· The AIRC must be provided with powers to make ‘good faith’ bargaining orders.

· The AIRC must have an increased capacity to resolve disputes on its own motion and increased resources to ensure timely resolution of disputes.

· Limits on the subject matters on which the AIRC can make determinations must be removed. Parties, in a climate free of threats and intimidation, should be able to determine industrial relations arrangements and matters that meet their needs.

· All agreements must provide for effective dispute resolution mechanisms. These mechanisms should allow the AIRC to arbitrate disputes that the parties have been unable to resolve. This will avoid the ongoing protracted disputation increasingly evident under the WR Act. This industrial action does nothing to promote business competitiveness and effectiveness.

· The WR Act should provide a legal framework for site agreements and industry-wide bargaining where the parties seek it. The parties are in the best position to judge the industrial relations outcomes that promote business growth.

· A building and construction consultative committee should be established under the auspices of the AIRC to promote dialogue and focus on international best practice.

· There must be legislative mechanisms, consistent with the recommendations of the Cole Royal Commission, to ensure that: 

· subcontractors receive fair minimum wages and conditions and security of payment;

· awards and agreements are effectively enforced; and

· the use of “phoenix” companies to avoid the payment of employee entitlements and tax obligations are addressed.

	PROPOSED CHANGE TO THE WR ACT
	SPECIFIC PROPOSAL FOR REFORM

	Provide the Australian Industrial Relations Commission with powers to enforce  ‘good faith bargaining 


	The WR Act should be amended to empower the Australian Industrial Relations Commission to enforce good faith bargaining by making orders upon application by the parties to enterprise negotiations

	Increased capacity for the Australian Industrial Relations Commission to intervene in disputes on its own motion and increased resources to ensure timely resolution of disputes


	The WR Act should provide the Australian Industrial Relations Commission with clear power to intervene and assist resolution of any industrial issue. In addition the AIRC should be fully resourced to enable it to respond in a timely fashion to applications

	Remove limits on the subject matters about which the Australian Industrial Relations Commission can make determinations


	The powers of the Australian Industrial Relations Commission to effectively prevent and settle disputes should be fully restored to pre-1996 levels with no limitations on the subject matter of awards or of the subject matter on which the Commission could arbitrate

	Amend the WR Act to require all agreements to provide for effective dispute resolution mechanisms which allow the Australian Industrial Relations Commission to arbitrate disputes arising from agreements


	The WR Act should be amended to include the requirement that for an agreement to be certified, it must contain a dispute settlement procedure, which provides, ultimately, for either party to refer the matter to the Australian Industrial Relations Commission for conciliation, and where appropriate, arbitration

	Amend the WR Act to provide a legal framework for site agreements


	The WR Act should be amended to give the Australian Industrial Relations Commission the power to certify site agreements


	Amend the WR Act to provide for industry wide bargaining where the parties seek it


	The WR Act should be amended to provide for the Australian Industrial Relations Commission to certify agreements which are the outcome of industry wide bargaining where the parties seek it

	Amend the WR Act to ensure subcontractors receive fair minimum terms and conditions of employment


	The WR Act should be amended to allow the Australian Industrial Relations Commission to exercise contract review powers in relation to contractors

	Provide for the effective enforcement of awards and agreements made under the WR Act


	The Federal Office of Workplace Services should be properly resourced to undertake regular inspections to ensure Federal Awards and Agreements are being adhered to in the building and construction industry. The policy of the Office not to prosecute for underpayment of wages where the underpayment amounts to less than $10,000 should be reversed and prosecutions of all underpayment of wages undertaken regularly

	Establish a building and construction consultative committee under the auspices of the Australian Industrial Relations Commission
	Section 133 of the WR Act should be utilised to establish a standing industry consultative council for the building and construction industry


The full version of this document can be viewed at the Industrial Relations Victoria website: http://www.irv.vic.gov.au/






