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SENATE INQUIRY INTO THE BUILDING & CONSTRUCTION INDUSTRY

CFMEU Construction & General Division, NSW Branch

Wage Claims Department Report

The Wage Claims department of the CFMEU, NSW Branch is responsible for the overseeing the union’s work in recovery of unpaid wages and entitlements for workers in the building and construction industry who have been ripped-off by their employer.  

Member’s disputes are resolved by industrial negotiations, action in the Australian Industrial Relations Commission, the NSW Industrial Relations Commission, or though recovery action in the Chief Industrial Magistrate’s Court.  There are also some claims that can never be resolved as it is often impossible to locate the employer, or the companies have ceased trading or in liquidation.

The financial records are reconciled on a monthly basis and are strictly audited by external auditors These settlements represent money owed by building industry employers to their workers. Every year workers in this industry are ripped off by several millions of dollars.  The CFMEU is successful in recovering only a part of this money owed to workers.

Examples of the types of claims made by members against employers are:

· All- in or sham sub-contractor arrangements:
This is a common problem where employers ignore the legal award requirements and hire workers on a flat hourly rate, calling them sub-contractors.  These workers are not genuine subcontractors.  Employers force this type of arrangement to avoid their workers compensation and superannuation obligations.  These workers lose pay when it rains and when they are sick, and they are never paid the most basic entitlement of annual leave.  Such workers are not paid the high rates received by genuine subcontractors and are often the most exploited in this industry.

· Apprentices:
a)  In the past few years we have seen an increase in employers using apprentices simply as cheap labourers.  Such apprentices are paid a very low apprentice wage and are not receiving on-site training in their chosen trade..
Apprentices are the future for this industry, however they are leaving the industry disillusioned by this type of treatment.


b)  apprentice group training schemes have continued to develop, however while these businesses are making money there appears to be no accountability to ensure participating employers pay their apprentices correctly or have them correctly covered for workers compensation liability.

· Superannuation:
a) Unscrupulous employers or those experiencing financial difficulty often simply cease making superannuation payments for employees.  This can go undetected by workers for up to six months or more and it is often too late to recover these very large amounts of money from the employer for reasons of liquidation or ceased trading.
b) Also, recent audits of employer records have shown that most employers in this industry are not paying superannuation correctly. In almost every claim handled by the union there has been a component of underpaid superannuation.

· Redundancy:
This is another entitlement that workers often miss out on as it is often shown on their pay slip as a contribution when in fact no payments have been submitted to the fund and again this non-payment can go undetected for months.


· Phoenix companies and Liquidations: 
This industry has more than it’s fair share of Phoenix companies.  These are companies who close or liquidate their business one day and terminate their employees leaving large amounts owing to workers in wages and entitlement.  These companies then commence business the next day under a new company name.
This often occurs when an employer has been caught underpaying employees and refuse to make the back payments to employees.  In 2003 legal action was commenced against companies, however once papers were prepared and the legal process started it was found that companies were no longer trading.

The Royal Commission required the union to provide details of money recovered for workers for the period from 1996 to 2002.  During this five-year period, in New South Wales alone, over $18 million was recovered from employers in unpaid wages and/or legal award entitlements for workers.  This staggering figure shows that employers in this industry are clearly breaking the law.  It was expected that many of the examples the union provided to the Royal Commission would have been investigated and employers questioned on their breaches of the Workplace Relations Act.    However, it appears that no employers were made accountable or questioned on this type of illegal activity.

For the year of 2003 alone, the CFMEU Wage Claims Department has recovered over  $2.55 million in unpaid member entitlements.  The monies recovered include employer breaches and non payment of award entitlements such as: -

wages, superannuation, redundancy, annual leave, overtime, travel allowances, sick pay etc.

Wages and entitlements


$2,194,809.00  (includes superannuation component)

Superannuation entitlements 

$   213,547.00

Redundancy entitlements 


$   128,377.00

Insurance entitlements 


$     13,569.00

During 2003 the CFMEU in New South Wales received  587 new wage complaints from members.

Underpayment of wages and entitlements is widespread in the construction industry and often not discovered by employees as they are not provided with pay slips from their employers – a clear breach of the Workplace Relations Act 1996.  These same employers are then refusing access to time and wage records by union officers (who are authorised officers under the Workplace Relations Act) for the purposes of investigating suspected breaches for members.  These actions by employers are both contrary to provisions of the Workplace Relations Act 1996 or the Industrial Relations Act 1996 (NSW).

It has become increasing difficult for authorised officers of the union to enforce their Right of Entry under the Workplace Relations Act.  As authorised officers under the Act, officers of the union have the right to enter an employer’s premises for purposes of investigating suspected breaches of the Act. The Act also provides officers with the power to request and inspect time and wage records for the purposes of investigating suspected award/ agreement breaches for members, once having met the required notice period to employers.

Any amendments to the Act that would weaken these already limited powers to enter and inspect would be detrimental to all Australian workers.  The construction industry seems to have more than the average share of unscrupulous employers who put profits before safety and who will skim entitlements from workers wages until they are caught.  Any proposed amendments to the Act that make the recovery job more difficult is taking money out of the hands of ordinary working people.

In 2003 the construction industry saw an increased number of employers who ceased trading and companies in liquidation leaving large amounts owing to workers who receive little or no payout from the liquidator.

While the government has established the GEERS scheme as an avenue of recovery, employees and their families continue to endure lengthy periods financial hardship and if their claim is accepted they only receive a portion of their full entitlements.  This limitation mostly relates to workers who are paid a ‘market rate’ of pay which is not covered by an industrial instrument.  These workers loose a considerable amount of their entitlement when they are paid out on the lower award rate of pay.  

There are further instances where sub-contractors are not paid on time and pushed into completing extra work for the promise of a payment, only to find the employer has gone into liquidation.  This has a flow on effect to the employees of each sub contractor.  (Austin Australia Pty Limited (Administrators Appointed) is an immediate example of this practice being applied).

The following is an example of some companies who have liquidated owing large amounts of money to employees:

Accorp Pacific Pty Ltd (in liquidation)

Capital Group Pty Ltd (in liquidation)

Concord Formwork Pty Ltd (in liquidation)

Madeira Formwork Pty Ltd (in liquidation)

The CFMEU previously provided many examples of illegal employer activity to the Building & Construction Industry Royal Commission and should it be required, we can provide further details to this Inquiry on any of the issues raised in this report.

On average the CFMEU NSW Branch alone, recovers approximately $3 million each year in unpaid employee entitlements in the building & construction industry.  This figure is just a small portion of the full extent of the problem, but it is clearly indicative of major rorting by employers.  

Keryn McWhinney

Senior Wage Claims Officer

CFMEU Construction & General Division

NSW Branch
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