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(Construction and General Division)

The CFMEU NSW Branch has traditionally identified apprenticeships as an area of the industry that needs attention. The union has a position for a full time apprenticeship officer. Her/his duties include assisting apprentices to become educated about their rights and to assist apprentices to resolve disputes with their employers. 

Apprentices are often taken advantage of by employers due to their young age and lack of experience in the industry. This is not unique to the building and construction industry. The CFMEU plays an important role in the industry in relation to apprentices. The CFMEU NSW Branch regularly assists apprentices in the following areas:

1.   
Education Regarding Apprentices rights



Young workers are often unaware of their rights at work. Often when a worker enters into an apprenticeship it is their first job. Employers are aware of their inexperience and lack of knowledge and sometimes exploit this. The CFMEU allocates resources to educating apprentices about their rights at work. The apprenticeship officer visits apprentices and runs seminars about workers rights and entitlements. The CFMEU has produced numerous leaflets, magazines and other material specifically targeted at apprentices to educate them. 

2.   
Wages








Apprentices wages are low. This plays a role in the skill shortage that exists in the industry. It is difficult to attract young workers to apprenticeships in the building and construction industry when wages are comparatively low to the wages received in other industries. Further it is difficult for adult apprentices (21 years and older under most Awards) to meet their personal commitments on the award wage. With such a large gap between apprentice and labourers wages it makes it virtually impossible for adults to return and complete a trade later in life. The CFMEU campaigns for wage increases for apprentices. (see appendix 1 – letter regarding pay increase) Employers have historically resisted the campaigns for wage increases.

The fact that apprentices wages are so low makes apprentices vulnerable to being used as cheap labour. Awards and training agreements prohibit apprentices working outside of trades duties – that is that they prohibit apprentices being used as labourers. However the CFMEU has come across many instances of apprentices exclusively performing labouring work. The union is currently involved in handling a dispute with the Brick Industry Group Training Company, a Sydney based group training company and registered training organisation, over allegations of the widespread use of their apprentices as labourers.

Wages are often underpaid to apprentices. As young workers who are new to the industry and indeed the workforce apprentices are particularly vulnerable to being underpaid. Many are not aware of the existence of an Award let alone the correct rate. 

Despite the existence of strict rules relating to employers records and payslips many employers, particularly in the cottage sector of the industry, do not keep records that comply with the relevant legislation nor do they produce payslips to their employees as required. For example one apprentice Jess Vassallo received no payslips. (see Appendix 2 – wage claim complaint Jess Vassallo)

Claims of underpayment are common. The union assists apprentices in their claims to recover these unpaid wages. Four recent underpayment claims are those of apprentices Andrew Brent, Andrew Garland, Martin Twist and Justin Woodbine.

Andrew Brent’s employer Let’s Talk Building and Carpentry Pty Ltd underpaid Andrew in relation to his normal hourly rate, termination pay, annual leave, superannuation, rostered days off and TAFE fees. (see appendix 3 – wage claim complaint Andrew Brent) The union has negotiated with the employer and has managed to recover $2099.56 of outstanding wages and entitlements. The claim has not been fully resolved as the employer is still contesting the remaining outstanding amount.

Andrew Garland’s employer Heritage Woodworks underpaid Andrew’s hourly rate. The employer paid Andrew as though he was a first year apprentice when in fact he was a second year apprentice and so forth. The employer also failed to pay appropriate travel and tool allowances. In addition to this there is an underpayment in respect to Andrew’s workers compensation payments. (see appendix 4 – wage complaint Andrew Garland) Andrew is owed over $5,500 plus monies for the workers compensation underpayment and additional superannuation. The union and the employer have met over the issue. The employer admits that there has been an underpayment but will not rectify the underpayment. The matter is now to be referred to the NSW Industrial Relations Commission for hearing.

Martin Twist was employed by Lowe Constructions. (see Appendix 5 – wage claim complaint Martin Twist) He had complaints regarding the non payment of industry allowances, superannuation, redundancy and annual leave. The union negotiated the successful payment of the outstanding monies to Martin. Martin received the outstanding allowances and annual leave totaling $2,250 and additional amounts to rectify the non payment of superannuation and redundancy.

Justin Woodbine is employed by Hunter Valley Training Company Pty Limited. He was not paid his proper redundancy entitlements or his TAFE fees. (see appendix 6 – wage claim complaint Justin Woodbine) The union has recovered $3600 for Justin in respect to redundancy payments. The matter of the TAFE fees is currently outstanding.

3.  
Taxation Compliance






Cash payments to avoid tax are frequent in the industry. Apprentices are particularly vulnerable to this. To an apprentice on a low wage the non payment of tax is a sometimes an attractive offer. Compounding this problem is the lack of knowledge apprentices have about their rights and the taxation system and the willingness of employers to exploit this for their own advantage in minimising the payment of tax. Cash payments for overtime work is particularly prevalent in the cottage sector of the industry. The union’s Apprentice Officer encounters apprentices working under this type of arrangement.

The union is currently attempting to resolve a claim relating to the inconsistent recording and payment of wages and related tax. The dispute involves a Sydney company Dimension Joinery and Interiors Pty Ltd. The company’s records are inconsistent with the records provided to the employees. The company’s records claim that a certain amount of wages and related tax were paid where as the payslips provided to the employees at the time of payment show significantly less amounts of wages and tax. The union is concerned about the underpayment of not only wages but tax. This type of claim is not unusual amongst our membership. The matter has been heard in the NSW Industrial Relations Commission before Commissioner Tabbaa (IRC number 5603 of 2002). Those hearings lasted for approximately one year in order to recover some time and wage records. The company was originally notified of a request to provide time and wage books on 19 September 2002 and on 3 December 2003 the union filed a notice of discontinuance with the Commission in relation to the proceedings to gain access to time and wage books. Under the NSW Industrial Relations Act companies have a maximum of 48 hours to comply. This compliance has taken 15 months. The company is still in dispute with the union.

4.  
Superannuation







The non-payment or underpayment of superannuation in the building and construction industry is not unusual. Many employers seems to adopt the attitude that apprentices, due to their youth, are unaware of their rights to superannuation payments and hence do not contribute to a fund.

One recent claim regarding the underpayment of superannuation was from our member Jess Vassallo (see Appendix 2- wage claim complaint Jess Vassallo). The union negotiated with the employer Slavko Ristovski to recover the wages and superannuation owed to Jess. The claim went before the Commissioner Tabbaa of the NSW Industrial Relations Commission IRC number 2364 of 2003 to gain access to the time and wage book records. Following those proceedings the union successfully secured payment of outstanding superannuation and wages for Jess.

Another recent claim was of apprentice Luke Rudd against his employer DW Grayson Pty Limited. Here the union negotiated with the employer and managed to secure the payment of outstanding superannuation to Luke’s supperannuation account. (See Appendix 7 – wage claim complaint Luke Rudd)

5.  
Long Service Leave






In the NSW building and construction industry long service is administered by the Long Service Payments Corporation – a NSW Government administered scheme. Employers are required to register employees with the government scheme. The unions apprenticeship officer encounters dozens of apprentices each week who have not been registered for long service by their employer. She provides the apprentice with the information to register themselves for long service and collects the forms to return to the Long Service Payments Corporation. The union provides this valuable assistance to apprentices. Without an apprentice registering for long service it is often difficult to get the long service back dated to reflect the duration of their employment.

6.  
Termination







Apprentices have specific rights in relation to termination under the Apprenticeship and Traineeship Act NSW. There are two types of apprentices – indentured and trainee. To cancel an indenture both parties must agree. If the parties are not in agreement they must apply to the Commissioner for a determination. Many indentured apprentices do not understand this process and simply put up with having their indenture cancelled even though they may not agree. The union is working to educate apprentices about their rights so that they are not terminated without redress and assisting them if they are terminated unfairly.
7.  
Harassment







The harassment of apprentices is well known in the building and construction industry. The union plays a vital role in the industry in educating apprentices about their right to a safe workplace and working with employers to ensure that apprentices work in a safe, harassment free, workplace. 

The unions apprenticeship officer in the last few weeks has been dealing with the claim of one apprentice who is alleging that he has been sexually assaulted by his supervisor (who has been sacked over the matter). The union is working with the NSW police in their investigations into the alleged assault. Further the union is working with the apprentice in considering a potential prosecution of the employer under the Occupational Health and Safety Act. The union is providing valuable support to this apprentice and is taking up his workers compensation claim which has been denied by the insurance company. 

8. Indigenous Apprentices 





The union recognises that in the current economic system Indigenous workers are particularly disadvantaged by structural discrimination in the workforce. The union has allocated resources into tackling racist employment practices by employing a full time Indigenous Officer – Les Tobler. The union’s Indigenous Officer is responsible for advancing Indigenous workers employment prospects in the industry by assisting them to find work and making sure that employers meet their obligations to provide a workplace free of discrimination. The union has worked with Lidcombe TAFE to construct a special course for indigenous workers so that they can enter the industry. (see appendix 8 – information about the course) The success of the course has been noted by the NSW Minister for Education and Training. (see appendix 9 – letter from Dr Andrew Refshauge) The course is being re-run in 2004. The course aims, and has been successful, to place workers in apprenticeships or traineeships.

This is valuable work for the indigenous community in NSW and goes a long way to eliminating barriers to employment created by racism. It is this type of valuable community work that was completely ignored by the Cole Royal Commission.

9. Women Apprentices 






Alongside the discrimination that indigenous workers face in the industry is the discrimination that women workers face. The union has been working to encourage more women into the industry and ensure that employers provide workplaces that are free of discrimination. This work is particularly focused on encouraging young women into the industry and assisting them to be placed in apprenticeships and with an employer that maintains a discrimination free workplace. 

Again this is valuable work for the community in NSW and goes a long way to eliminating barriers to employment created by sexism. 

10. Occupational Health and Safety




Apprentices are particularly susceptible to bad occupational health and safety practices. Figures released by NSW Labor Council state that workers aged between 15 and 24 have a 75% greater chance of being injured than an older worker. Coupled with that the chances of a young worker being injured are greatly increased during the first few weeks on the job. The union and the industry are not unfamiliar with the deaths and serious accidents involving apprentices and other young workers. The deaths of Dean McGoldrick in early 2000 and Joel Exner in late 2003 have rocked the industry.

Dean McGoldrick was 17 years old when he fell from the roof that he was working on in the Sydney CBD. (see appendix 10 – media clippings relating to the death of Dean McGoldrick) Dean fell to his death because his employer had not provided a safe system of work, handrails, safety lines or training. The employer was fined $20,000 but has to date only paid $1,800 of that fine.

Joel Exner was 16 years old when he fell from the roof that he was working on in Sydney’s western suburbs. Joel’s employer had not provided a safety harness, adequate fall protection or training. (see appendix 11 – media clippings relating to the death of Joel Exner) The union is working with Joel’s mother to ensure that the appropriate entitlements are recovered under the Workers Compensation Act. 

The union’s apprenticeship officer and other union organisers pay particular attention to educating apprentices and young workers about occupational health and safety – in particular employers obligations to provide a safe workplace. Like in these two cases employers often fail to deliver proper training to apprentices about safety and fail to provide adequate safety equipment. Apprentices also disadvantaged in relation to safety because they are new to the workplace, are unsure about how to stand up for their rights about safety and are frequently asked to do the shonky jobs that no one else wants to do. The union plays an important role in preventing workplace accidents amongst apprentices.

11. Workers Compensation
and Rehabilitation
 

Apprentices are often discouraged by employers from making claims. Their lack of experience in the industry and lack of knowledge about workers compensation makes apprentices vulnerable to bullying. The union’s apprentice officer encounters many apprentices who have been discouraged by employers from properly reporting their workplace accident and making any necessary claims on the insurance. In addition to this many employers do not have adequate insurance – this is particularly so in the cottage sector of the industry.
A current example is that of Apprentice Kevin Mills. Kevin was injured whilst working for Gabrael Constructions NSW. His employer discouraged Kevin from making a workers compensation claim. When Kevin persisted with the claim the employer threatened Kevin. The union intervened and assisted Kevin to make a claim. It was discovered that the employer did not take out the required workers compensation insurance. Kevin is now pursuing his claim through the courts with the assistance of the union.

The union often has difficulty in obtaining adequate proof of current workers compensation insurance details. For example the dispute involving Dimensions Joinery and Interiors Pty Ltd discussed above includes this issue. The union has requested to see a copy of the workers compensation certificate of currency relating to the employees of the company. The original request was made on 19 September 2002. In NSW a company should comply with that request within 7 days. The company has to date still not complied with that request. The union is concerned that the correct workers compensation insurance is in place for the employees of that company.

The union has a rehabilitation provider, MEND, that assists workers on their return to work. This service is particularly valuable for apprentices. For apprentices their whole future in the building and construction industry is ahead of them and it is important that they fully recover from workers compensation injuries and are successfully rehabilitated into the workplace otherwise the injury could plague them for the rest of their working lives. MEND provides, among other services, workplace assessments and assistance with retraining.
12. Phoenixing








One current dispute involves Martina Rienzner Pty Ltd t/as Rienzner workshops. The company’s employees complained to the union about significant underpayment of wages. The tradespeople were terminated by the company when they made these complaints to the union. Their termination is subject to current proceedings in the NSW Industrial Relations Commission before Commissioner Murphy IRC numbers 4923 of 2003 and 4924 of 2004. The apprentice Elizabeth Renelt also complained of underpayment but her indenture prevented her from being sacked at the time. 

In the unfair dismissal proceedings which were commenced on 1 August 2003. The commissioner has stated that he would also hear the underpayment of wages and entitlements for the three employees who are union members. During the proceedings the union raised concerns that the company would cease trading under the current structure in an attempt to ensure that there were no assets left in the current company structure to pay out the workers entitlements. Combined the three workers were owed just short of $100,000. The company went into liquidation on 3 December 2003. 

The union notified Australian Securities and Investments Commission (ASIC) of our concerns of the company phoenixing. The union wrote to ASIC on 29 August 2003 and 3 December 2003. The union requested that there be action from ASIC to prevent the winding up of the company as there were court proceedings on foot. ASIC replied that our request was “unable to be actioned.” (see appendix 12 – four letters. Two from the union and two from ASIC) 

The union believes that the company is now trading under the company structure Rienzner Workshops Australia Pty Ltd t/as Rienzner workshops. The dispute is not resolved and there appears that even if the workers do win their case before the Commission there will be no money in the old company structure to pay out the order in any event.

13. Skill Shortages and training





The union plays a prominent role in representing the interests of apprentices and the wider industry. The union often campaigns on issues regarding apprenticeships. For example the NSW State Government has recently proposed to increase TAFE fees. TAFE fees in apprenticeships are paid by the employer and we see this as an added cost to the industry that may discourage employers putting on more apprentices. We have made representations to the State Government on this issue. The union has made representations regarding the restructure of TAFE classes. (see appendix 13 – Letter regarding Granville TAFE) and many other issues. (see appendix 14 – letter To Dr Refshauge MP).
In relation to skill shortages in the industry the NSW Branch supports the submission made by our National Office (see appendix 15 - media clipping regarding skill shortages). The union works with employers to create apprenticeships. For example the union recently worked with Randwick Council to create four new apprenticeships. (see appendix 16 – media clipping Randwick Council)

The union works with BWAC Employment to assist unemployed apprentices to find work. Once apprentices are matched with employers BWAC assists the apprentice and the employer register the apprenticeship so that the employer can gain access to the government subsidies.
14. School based training






The union is working with local Sydney high schools with the delivery of school based training. The union is assisting the schools to place students with employers.

15. Drugs and Alcohol






The union participates in BTG Drug and Alcohol Foundation. The Foundation educates workers about the risks associated with drug and/or alcohol abuse. This is particularly important with apprentices. Many apprentices are susceptible to peer pressure to drink and/or take drugs and it is important that an alternate message is delivered to them. The Foundation also runs a rehabilitation clinic for building workers and their families.
The CFMEU plays a vital role in the industry. In the current economic market apprentices need extra assistance. Apprentices are often easy pickings for an employer who wants to save a buck. Apprentices need unions to represent them and advise them of their rights. We need laws that are tough on bosses who exploit apprentices and avoid their legal obligations. Any proposed legislation that would further restrict the union’s right of entry would be detrimental to the industry and apprentices. Apprentices and employers need a strong union otherwise the important work that the union does in this area would not exist. If the union is weakened apprentices will be more vulnerable and further exploited by employers who seek to save a 
buck.
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