STATEMENT OF ANDREW FERGUSON 
ON BEHALF OF THE CFMEU (CONSTRUCTION AND GENERAL DIVISION) NSW DIVISIONAL BRANCH AND THE 
CONSTRUCTION FORESTRY MINING AND ENERGY UNION (NSW BRANCH)
TO THE SENATE INQUIRY REGARDING THE BUILDING & CONSTRUCTION INDUSTRY IMPROVEMENT BILL 2003
I, Andrew James Ferguson, Union Official, of 12 Railway Street, Lidcombe, in the State of New South Wales, state as follows;

1.
I am Secretary of the CFMEU (Construction & General Division) NSW Divisional Branch (“the CFMEU NSW”) and I have held this position since 1994.

2.
Prior to that I was Assistant Secretary and President of the Branch for a number of years. I have been a union official since January, 1980 when I commenced as an organiser/research officer for the BWIU.

3.
The CFMEU NSW currently has numerous full-time officials including organisers who service the construction industry across the state. We have a number of specialist staff including;

(i)
   legal / industrial / workers compensation officers

(ii) wage claims officers

(iii) media officer

(iv) occupational health and safety officers

(v) training co-ordinator.

4. The CFMEU NSW’s main office is at Lidcombe.  The Branch also has an office in Sydney city and regional offices in Wollongong, Newcastle, Tamworth and the North Coast.

5. The CFMEU NSW industrially represents a wide range of workers within the building and construction industry.  

6. The CFMEU is a respondent to numerous Federal and State Awards in the building and construction industry.  The three principal Federal Awards applicable to the NSW industry to which the CFMEU is a respondent are as follows:
(i) The National Building and Construction Industry Award

(ii) National Joinery and Building Trades Products Awards

(iii) Mobile Crane Hiring Award

7. In the NSW jurisdiction the CFMEU is party to a number of awards that apply on a common rule basis to employers in NSW including:
(i) The Building and Construction Industry (State) Award;

(ii) The Plant Operators & c (State) Award;

(iii) The Glassworkers (State) Award;

(iv) The Building Industry Mixed Industries (State) Award 

8. A significant number of employers in NSW are bound by the terms of these state awards because they apply to all employers who are not respondent to the federal award. Both the federal and state construction awards apply to employers whether they work in the domestic or housing sector or the commercial sector. The state construction award has a long history as a “counterpart” award to the NBCIA. This means that variations in the federal award usually flow through to the NSW award and that the terms of these awards are very similar. One reason for this is the desirability of ensuring that workers are not disadvantaged by being covered by one or other instrument especially when performing the same or similar work. A typical construction site would involve a mixture of employers and employees who would be bound by federal and state awards. Major differences in rates and conditions between the two awards would lead to disputes. This is one reason why employers have typically supported maintaining the counterpart relationship between the two awards.

THE BCII BILL AND ITS ORIGINS

The OEA Report

9. At the outset the CFMEU NSW expresses concern as to the motivation for the Building and Construction Industry Improvement Bill (the “BCII Bill”).  The CFMEU NSW believes that the BCII Bill, as well as the Royal Commission from which it emanated, is politically motivated. We have no doubt the Government has an additional ulterior motive of using the Bill, as in the Royal Commission into the building and construction industry, to smear the Australian Labor Party.
10. We are concerned that the BCII Bill will not address the major problems in the building and construction industry.  

11. In this statement I outline certain key issues requiring attention.  
12. It is important to remember the decision to hold a Royal Commission from which recommendations were made and the BCII Bill drafted, was based on a 10 page report on allegations in the building and construction industry from the Howard Government appointed Office of the Employment Advocate (OEA).  The Report was unprofessional and biased. The dozens of reckless allegations made in this Report were not even subject to an investigation during the proceedings of the Royal Commission.  The timing in the lead-up to the Federal elections which the Coalition parties was not expected to win was according to many, deliberate.  I note the editorial in the Sydney Morning Herald of July 30th 2001:

 “When inquiries of this sort, carried out at substantial public expense, are seen to have been set up primarily to embarrass the (Labor) Opposition, the currency of judicial investigation tends to be debased.” 

13. In an extraordinary assessment the OEA stated in its Report: 

“There have been a number of allegations of criminal behaviour within the CFMEU….  While the motives of the whistleblowers could be (sic) suspect, there would seem to be an element of truth in the allegations.  It is notable that the former NSW Assistant Secretary resigned after allegations of corrupt conduct were revealed.”

14. The OEA needs to be reprimanded for this unsubstantiated attack on the NSW CFMEU, it’s members, officials and employees. The assertion that the malicious allegations of a disgraced official who was the subject of a police inquiry would seem to have ‘an element of truth’ was reckless and insupportable.  Any due diligence would have been verified that there was no element of truth in these allegations. Despite extensive evidence of illegal activities by this individual revealed in the Royal Commission he has not been subject to any sanctions. It appears that this corrupt individual was given immunity in return for unsubstantiated and malicious allegations against the Union.
15. The OEA report was the most disgraceful document yet to emanate from the OEA. The allegations contained in that report against the CFMEU NSW were reckless and unsubstantiated. Notable amongst the sources used by the OEA were Mr Craig Bates, a former Assistant Secretary of the CFMEU NSW and Mr Martin Warner an ex-delegate of the CFMEU NSW.  Mr Bates and Mr Warner were forced from office with the CFMEU NSW and the Union after a full and proper investigation was conducted by the CFMEU NSW into allegations of impropriety and corruption. A full brief of evidence as to these matters was then supplied by the CFMEU NSW to the NSW Police Service in relation to the allegations of impropriety by Mr Bates. The commencement of this action by the CFMEU NSW led to a response by Mr Bates which was the subject of an Apprehended Violence Order to protect an official of the Union. Other allegations raised by the OEA were, to the best of my knowledge, simply fabrications to justify the attack on the CFMEU.

16. The CFMEU NSW has no evidence of any corruption by present officials or employees of the union.  Corrupt practices that we identified and dealt with two years ago were referred to the NSW Police Service’s Commercial Crime Agency.  The CFMEU NSW believes that the most appropriate forum for dealing with credible allegations of corruption is the relevant police authorities.  If the union identifies any corrupt individuals in our ranks they will be purged from the union and referred to the relevant police authorities. No further evidence was exposed during the Royal Commission of corruption by Union officials in NSW.
17. I note that the Commission did not request information from the CFMEU NSW in respect of allegations of corrupt conduct by Mr Bates and Mr Warner. These allegations were used to justify the Royal Commission.  However, these allegations have been the subject of a continuing police investigation and legal proceedings and were given considerable media coverage including national television.  The CFMEU NSW has worked tirelessly to ensure a union of integrity and should not be subjected to politically motivated slander.  We would be hopeful that the Senate Inquiry acknowledges our efforts in recent years and our co-operation with the police. Any future allegations of corruption against officials or employees of the CFMEU NSW will be dealt with by the union in the same fair and thorough manner.
The Cole Royal Commission
The Cost

18. An initial budget was prepared for the Building and Construction Industry Royal Commission [the Cole Commission] in August 2001 of $86m. The Cole Commission was ultimately allocated $60m. As at 24 February 2003, the Commission estimated that its total expenditure would be $56 610 000. The final cost of $58.87m was recently revealed to Parliament including an amount in the order of $700,000 for media relations.
19. The HIH Royal Commission, an inquiry into one of the country’s largest corporate collapses, was allocated $29m. The Government has never accounted to the public for the vast difference in the allocation of resources given to the Cole and HIH Commissions.
20. Taxpayers money could have been better spent.
The Findings and Recommendations
21. The control of the flow of material that was investigated by the public hearing process was a critical element of the Royal Commission. The Commission could ultimately only report on those matters that had been investigated. The findings therefore reflect decisions taken during the course of the Commission about what would be examined and what would not. The CFMEU previously released a breakdown and analysis of the Commission’s public hearing time. Of this 90.33% was devoted to investigating anti-union topics. Only 3.3% of public hearing time was devoted to investigating topics that reflected adversely on employers.
22. The BCII Bill is an attempt to legislate for the recommendations made by the Cole Royal Commission. It is also useful to keep in mind the one sided nature of the findings made by the Commission. Of the findings of unlawful conduct 91.2% were against unions and their officers and employees and 8.8% of the total findings were against employers. 
23. The Royal Commission failed to investigate the many issues of employer illegality and non-compliance despite the CFMEU NSW providing many examples. The recommendations that flowed from Commission reflect the Commission’s preoccupation with union related matters. The BCII Bill is a further manifestation of this and is further evidence of the Federal Government’s anti-union and anti-worker agenda.
THE INDUSTRY IN NEW SOUTH WALES

24. The CFMEU NSW is proud of our contribution to the construction of the Sydney Olympic facilities on time and within budget.  The workers on these sites were well paid and had good safety standards.  This is in stark contrast to workers building Olympic facilities in other countries in years gone past.  Unfortunately one worker, Tom Pascoe was killed on the Olympic Village project.

25. The Labor Council of NSW played a central role along with the CFMEU NSW in negotiating a Memorandum of Understanding with the NSW Government and project agreements that regulated wages, conditions of employment and dispute settlement procedures.  The Premier of NSW and all stakeholders have congratulated the CFMEU in particular for our restraint and discipline in ensuring delivery of the Olympic Games.  The book ‘The Collaborate Games’ testifies to this achievement.  The relevant details of this book are included as Appendix B to assist the Senate Inquiry in its evaluation of the NSW building industry.

26. The CFMEU does not apologise for negotiating good wages.  The CFMEU is proud of our track record before, during and after the Olympic Games. 

27. The next and most substantial project completed in NSW after the Olympics was Sydney’s M5 East Freeway.  This $800 million project was opened in December 2001, more than 6 months ahead of schedule.  The CFMEU NSW was conscious of the importance of this project not just as a model for good industrial relations but in terms of ensuring that tens of thousands of motorists from Sydney’s south east would have a quicker trip to Sydney and for removing the heavy vehicles and stop-start traffic from the streets of Canterbury, Hurstville and Rockdale, improving air quality and traffic flow for residents and businesses.

28. The former NSW Minister for Roads, the Honourable Carl Scully MP, along with all other stakeholders, has congratulated the CFMEU NSW for our contribution.  The achievement with the M5 East has been compared in significance to the construction of the Sydney Opera House and the Anzac Bridge.

29. The CFMEU NSW identifies the following issues of concern to the industry in New South Wales:

i. Obscene salaries paid to the CEO’s of building companies.

ii. Appalling safety standards resulting in the death of 1 building worker per week in Australia and 12% of all major workplace injuries occurring on Australian building sites.

iii. The casualisation of workers and the growth of labour hire.

iv. Coercion on employees to incorporate and form Pty Ltd companies to allow employers to circumvent safety laws and workers compensation and taxation laws.

v. The lack of industry training and apprenticeships denying job opportunities to the unemployed and our youth.

vi. Widespread and growing group tax and payroll tax evasion.

vii. Non-compliance with awards and non-payment and underpayment of award/agreements by unscrupulous employers.

viii. Phoenixing, wherein companies trade and then go bust leaving behind unpaid debts to workers, suppliers (eg hardware shops) and small sub-contract companies and then re-establish a new legal entity.

ix. Widespread workers compensation fraud and non-compliance.

x. The systematic use of illegal immigrants and ‘457 visa’ workers as cheap labour to building sites.

xi. The lack of ‘security of payment’ to building workers and sub-contractors.

xii. Corruption between private certifiers and developers with shoddy workmanship being improperly approved.

xiii. The absence of effective regulation by the Australian Securities Investment Committee (ASIC) of the industry.
30. The Senate Inquiry in assessing the need for, and implications, of the BCII Bill must focus on these issues of vital concern to the industry.  
Taxation
31. The CFMEU NSW has unsuccessfully sought to get the issue of taxation non-compliance addressed by the Federal Government. Compliance at the micro-end of the building industry (ie the domestic market) is very poor.  However, this is not the subject canvassed here. Tens of thousands of building workers have been forced into sham sub-contract arrangements.  Workers, including immigrant labourers, under the direction and control of their employers, have been forced to incorporate so these employers and head contracting big developers can circumvent safety laws and workers compensation and taxation legislation.  Even apprentices have been forced to incorporate.  In a recent discussion I had with a TAFE bricklayer teacher it was revealed the majority of apprentices in his class had been forced to incorporate.

Phoenix Companies
32. Phoenix companies are those which are incorporated, trade for a short period, build up large debts - often in the millions of dollars and particularly to the Australian Taxation Office (ATO), the Office of State Revenue (OSR) and WorkCover.  They may trade for any period of time but typically that period would be between 6 months and two years. 

33. Once building up large debts, the company will go into liquidation and another company, often with a similar name, will take over all its predecessor’s operations.  The new company will generally operate out of the same premises as the previous one.  It will use the same telephone number and work for the same payers.  The directors may be the same, or some “dummy” director may be put on ASIC records.  Relatives, friends and even fictitious individuals have been used by such companies in the past.  The real management however remains the same.

34. Because a similar name is used, often monies owing to the previous company will be deposited into the bank account of the new company.  Liquidators will, in most cases, only make minimal investigations into the affairs of the companies and the activities of the directors as there are insufficient funds available to finance their fees.  Many companies voluntarily go bust and arrange ‘friendlies’ to administer their ‘wind-up’.  Also, on many occasions little or no records of the company will be forwarded to the liquidator.

35. Phoenix companies are typically in the sectors of the industry that employ a large workforce and where labour costs are a very significant part of total expenses.  The sectors of formworking, scaffolding, concreting, bricklaying, plastering and gyprock fixing and steel fixing are over represented.  However, there have been a number of cases of plumbers, electricians and glaziers identified as well.  

36. In some sectors such as formworking, much of the costing process is based on sub-contractors not paying group tax, payroll tax or WorkCover premiums.   I believe that major developers and builders may have actively promoted these activities among their sub-contractors.  I have no doubt that they know of the arrangements and are happy to be complicit, as such practices lower their cost structure.  Attached as ‘Appendix C’ is further supporting documentation.
37. Basically there are 3 types of phoenix arrangements which can be identified.

(i) One After Another

This is as described above.  A company incorporates, trades for a period of time, builds up large debts to the Australian Taxation Office (ATO), Office of State Revenue (OSR) and WorkCover while ensuring that workers are always paid.  The ATO may or may not be aware that debt is building up.  Group tax and GST collected will not be remitted to the ATO, or at least most of it will not.  

When a certain level of debt is reached the company will either go into voluntary liquidation or be forced to do so by the ATO or WorkCover.  As there are no funds left in the company, no distributions will be made.  While the company is building up debt, directors or management of the company will be drawing large sums out of the company for their own personal use or that of other family members and mates.

The largest number of companies used in this method that I have so far observed is 26.  It involved many millions of dollars of lost revenue for the ATO.  The exact amount will never be quantified.  Sometimes the companies do not bother going through the process of formal liquidation.  They are simply deregistered with no indication of how much debt has accumulated.

(ii) Management company

In this scenario there is a management company which typically owns the assets and equipment used to run the business.  It rents this equipment to the phoenix company at exorbitant rates, sucking out funds while the phoenix company runs up debt.

Behind the management company may be a family trust.  All workers will be employed by the phoenix company.  Group tax and GST will not be remitted at all or be under remitted.  The phoenix company will be liquidated to be replaced by another. The management company however continues to trade.

(iii) Labour Hire

In this scenario there is a management company, a sales company and a labour hire company.  The sales company receives all funds from the activities of the overall business.  This company will then hire equipment and/or premises from the management company which holds all the assets.  It will also pay the labour hire company which employs all the workers.

The problem is, it will only pay the labour hire company enough to pay its net wages plus something for entitlements.  Little or no provision will be made for group tax and/or workers compensation payments.  Sometimes these labour hire companies will not even have bank accounts.  They are purely a façade which issues ATO Group Certificates or payment summaries.  In this case the sales company will pay the workers’ wages direct.

In all cases the labour hire company goes into liquidation leaving the management and sales company to carry on.  Using this method allows for the operators to more effectively hide their activities as the company which deals with clients, never changes.

Cash Payments
38. Cash in hand payments are another major difficulty in the industry.  In this situation workers have group tax deducted from their 38 hour a week wage.  However, their overtime is paid in untaxed cash.  The cash is made available often by drawing a cash cheque on pay day.  To conceal its nature “materials” or some such annotation will be placed on the cheque butt. Often false invoices are ‘created’.

39. The cash in hand overtime sometimes allows the workers to pay slightly less tax eg. $200 in the hand, whereas if the worker was being paid gross wages with tax deducted the net wage would be $190.  The real ‘benefit’ however is going to the employer who steals the group tax (ie. the difference between the gross wage and the cash payment) and avoids workers compensation premiums and payroll tax (being an extra 16% of the gross wage).  Such practices serve to undercut legitimate operators whose tender prices are going to be higher.

Misuse of the Australia Business Number (ABN)

40. Because of a lack of resources tens of thousands of ABN’s have been issued to individuals who are not entitled to them.  To be issued an ABN a person must be in business.  However, because of poor administration by the ATO tens of thousands of ABN’s have been issued to individuals who are really employees.

41. If an individual employee uses his/her ABN there is greater scope to firstly claim greater business expenses such as travel to and from work or he/she can easily alienate income by claiming to be in partnership or even that pretend that there are other employees of the “business”.  These ‘employees’ may be children or wives/husbands.
42. This practice is particularly prevalent in bricklaying but also exists to some degree in other sectors of the building industry.

43. Anecdotal evidence gathered to date shows possibly up to 30% non compliance by the individuals mentioned above in remittance of GST.

44. Many cases are now being found of false ABN’s.  The individuals simply make up a number which looks okay and submits it to their payer.  The payer does not check any further.  Needless to say compliance from then is almost non existent.

45. In addition there is a blackmarket for ABN’s.  ABN’s are freely available on the black market.  Many cases have been reported of ABN’s being advertised for sale in backpacker hostels.

Misuse of GST Refunds

46. Large numbers of GST refunds are claimed improperly in the building and construction industry.  Excess credits are claimed while collections are downplayed.  A large number of these were evident in the first days of GST.

47. Research has indicated a significant number of companies going into liquidation having recently received a large GST refund.  As a liquidated entity little scrutiny would be made because most probably no audit action would be contemplated.  It is a simple matter for the directors to quickly withdraw the refund and use it for their own purposes then put the company into voluntary liquidation.  Also, a number of cases have been identified where one company in a connected group will go into liquidation owing large amounts of GST and group tax, while another in the group receives a GST refund.

False Loan Accounts

48. Directors of companies shortly before they start to trade, claim they inject funds into the company.  Alternately they may claim to have provided equipment or materials.  The reality is they have not.  They then claim the company owes them money and they draw untaxed sums from the company against this loan account.  When the loan account figure is diminished to close to zero, the directors then liquidate or deregister the company and start another one.

49. This practice is especially common in the phoenix scenario mentioned above.

Splitting Group Certificates or Payment Summaries

50. A number of cases have been identified where, say a husband, works at a company.  His income may be quite large, so instead of including all income on his group certificate or payment summary it is claimed that his wife is also an employee of the company, even though she may never set foot in the workplace.  The husband’s income will then be split between himself and his wife and two ATO Group Certificates raised.  This leads to significantly lower tax rates.
Corporate Collapse
51. The industry is also characterised corporate collapses that leave workers entitlements unpaid. For example, ACORP Pty Ltd, went into liquidation in July 2003 leaving $100 000 worth of unpaid entitlements. Concord Formwork Pty Ltd went into liquidation in Aug 2003 leaving more than $50 000 in unpaid entitlements. The CFMEU is aware that this company formed a new entity virtually the next day. Capitol Group also went bust this year leaving unpaid workers entitlements for 28 workers of more than $60 000. These are but a few of the examples that our Wage Claims Department has had to deal with in the last few months. The Union represents workers in truing to recover their entitlements through the principal contractors in accordance with NSW industrial legislation or through liquidators. The capacity of the Union to access members and to continue to protect their rights will be severely effected, if not removed, should the BCII Bill becomes law.
Conclusion

52. Many builders and developers on project after project use the same contractors involved in fraud because their tender price is cheap.  They are engaged even though it is obvious that they cannot do the work on the price they tender unless they are knowingly breaking the law.  These same builders and developers are aware of the companies going bust and re-establishing themselves.

53. The Senate Inquiry cannot ignore this fraud which is widespread and growing.  Bona-fide companies that comply with the law are being undercut and destroyed by unfair competition.  The CFMEU NSW has worked tirelessly to address this crisis.  

54. Appendix D contains correspondence and press clippings verifying our concern with the above problems.  Since 1999 the problems have only worsened.

55. The CFMEU NSW in 2001, identified a serial offender doing formwork on a federally funded project in Sydney.  We requested that the company not remitting tax to the ATO make payment.  We were then advised by the company that the ATO had given them authority to not pay the tax, but to ‘pay it off’.  This agreement was not honoured but rather than having the company be required to immediately pay all outstanding tax, the ATO allowed a second agreement to pay arrears which was also not honoured.  
56. The ATO has made some limited efforts to address the crisis.  However we do not believe sufficient has been done.  The CFMEU NSW believes that the principal contractors and developers who are benefiting from this non-compliance and fraud (by lesser sub-contracting rates) should be held accountable.  If this requirement was in place in addition to soliciting the tax cheats themselves, then principal contractors would have an incentive to ensure some integrity in the tax system.  

Workers Compensation and Payroll Tax Non-Compliance
57. The CFMEU has been concerned for many years with the extent and growth of non-compliance with workers compensation and payroll tax legislation.  We estimate that 30% - 40% of building companies have been under-estimating wages for the purposes of workers compensation.  These companies do not provide a bona-fide declaration of actual wages at the end of the policy year, thus avoiding premiums.  One company exposed by the CFMEU NSW declared that in a 12 month period he would only be paying out $1 in wages.

58. Many contractors are also not covering their deemed employees for workers compensation.  Other contractors have misinformed their insurance company in respect of the type of work they are performing.  The cost of premiums is higher in high risk industries (eg. building & construction) compared to low risk industries (eg. banking, financial services, retail etc).  The CFMEU NSW has found companies declaring that they import machinery, when they in fact operate machinery – that they retail ceramic tiles when they fix tiles etc.  

59. The CFMEU NSW found one company alleging that they were involved in financial services when in fact they were involved in high rise construction.  Attached as ‘Appendix E’ is a 41 page report on workers compensation fraud and as ‘Appendix F’ a 12 page report on compliance proposals prepared by the CFMEU NSW. 

60. The same non-compliance occurs in respect of payroll tax. Many building companies who have a liability simply do not register nor pay. We estimate 30-50% non-compliance with payroll tax requirements. Principal contractors, builders and developers do not adequately check compliance with workers compensation or payroll tax.

61. The CFMEU NSW has vigorously campaigned on this issue of non-compliance and has had some success. There are big builders and developers who receive commercial gain in cheap tenders from companies they know are not complying with the law. The NSW Government has recognised that the concerns raised and the rorting exposed by the CFMEU NSW was a major problem. To its credit the NSW Labor Government, in the face of employer opposition, amended the NSW workers compensation legislation to make it mandatory for principal contractors to check the workers compensation of their subcontractors to ensure compliance with their obligations. If the principal contractor does not do this they face the risk of having to pay for the shortfall of premium relating to their subcontractor.
Interim Building Industry Task Force
62. Since its establishment in the latter part of 2002 the Interim Building Industry Task Force (IBITF) has focussed its attention on union conduct in the industry in NSW. As with the Royal Commission, the matters that are examined by the IBITF are entirely at their discretion. The experience of the CFMEU NSW is that the IBITF is quick to respond to employer allegations against unions and workers but has not taken any real initiatives in addressing the range of employer non-compliance in the industry. As with the Employment Advocate, litigation by the IBITF against the union seems to be the first resort. Workers regard the IBITF with distrust especially when they seek to exercise their compulsory powers such as requiring production of documents. They usually see them appear on site in the midst of an industrial dispute at the behest of an employer. Workers are unsure of what powers the IBITF have and there is little if any effort to inform them. They view IBITF personnel as a quasi-police force attempting to gather evidence to use against them or as a means for the employer to put pressure on workers to resolve a dispute in the employer’s favour.  
Casualisation of the Industry

63. The CFMEU NSW is concerned with the growing casualisation of work in the building and construction industry.  More and more workers are being forced to work ‘all-in’ and on casual rates of pay. The CFMEU NSW believes that there should be Government intervention with the objective of ensuring more job security for building workers.  Attached as ‘Appendix G’ is a 9 page report outlining our concerns with casualisation and the growth of labour hire and our recommendations for change.

Immigration Rorts in the Building and Construction Industry

64. Many of the big builders and developers have knowingly allowed the use of illegal immigrants on sites as cheap, unregulated, labour in NSW. Thousands of illegal immigrants in recent years have flooded into the industry. Many have been systematically recruited overseas and brought into the country on tourist and student visas. On arrival in Australia they are immediately engaged on sites as cheap labour, being paid cash in hand and without workers compensation, superannuation, or award benefits and with the employer not paying payroll tax.  These workers are often paid 50% less than market rates of pay. Attached as ‘Appendix H’ is a 6 page report to the Department of Immigration outlining our concerns. 
65. The CFMEU in NSW has, on a regular basis, notified the Department of Immigration about employers using illegal migrant labour. The compliance section of the Department of Immigration has details of information provided. They also have details in respect of illegal migrant labour arrested both at work and outside of work.  To date no employers have been penalised or prosecuted.  There is a serious problem with the response of the Department of Immigration. Arresting a handful of illegal migrant labourers does not solve the problem.  The next day or week the same employer is either using more illegal migrant labour or engaging a shonky labour hire company with gangs of such workers.
66. The failure of the Department of Immigration to address this problem needs to be subject to scrutiny. Big builders and developers cannot continue to deny liability for what is occurring on their sites.  These developers are getting the benefits of cheap labour and must be held accountable. Employers caught with illegal migrant labour must be penalized and prosecuted by the Government.  

67. In addition the CFMEU NSW calls for an explanation as to why the Department of Immigration has not notified other government authorities eg. the ATO, WorkCover, the Department of Industrial Relations and the OSR with the details of employers caught with illegal migrant labour and with non-compliance with award and statutory requirements.  

68. The Federal Government has not addressed this issue.  We believe that the proposals have been sabotaged by certain interest groups who take advantage of illegal migrant workers as cheap labour. According to the Review of Illegal Workers undertaken by Federal Government the building industry has not been identified as an industry where a large number of illegal workers have been located. The CFMEU NSW would like to examine this evidence but more importantly obtain an update in respect of more recent statistics.  We are confident in subsequent years there has been an increase in the number apprehended.   

69. The CFMEU NSW has been very active on this issue and notified Immigration of the use of hundreds of illegal migrant labourers.  Several years ago we advised Immigration of 40 illegal South Korean tilers working with one contractor on 5 different sites.  It needs to be understood that just because the building industry does not have the highest number of located illegal migrant workers it does not mean there is not a problem.  Illegal migrant workers travel from site to site with labour hire operators who are not subject to any form of regulation (see the discussion in this regard above).  The workers are then often engaged on sites unbeknown to the principal contractors, builders and developers who have taken no interest in identifying or addressing the problem. Unlike factories or shops where they can be subject to surveillance, illegal migrant workers on building sites have no fixed workplace. By way of example, in December last year the Department of Immigration raided a building site at Parramatta only to find the illegal migrant workers had been moved overnight to a different site. In the cottage industry there are thousands of illegal construction workers. In addition the Department of Immigration was notified in April 2002 by the CFMEU NSW of a tiling company engaging 30 – 40 illegal migrant workers doing project homes.

70. Commissioner Cole in his interim report said to the astonishment of those who work in the industry “on the available information to date, it [ie. the use of illegal migrant labour] would appear to be an insignificant problem”.  The CFMEU NSW does not accept this.
71. The CFMEU NSW expresses concern at the use of Visa Workers (often 457 visas) to do building work. Attached as ‘Appendix I” is detailed information about the exploitation of workers from Tamil-Nadu in Southern India as well as other information on the immigration issue.  These skilled stonemasons were paid starvation wages for many years.  From the experience of the CFMEU NSW Visa workers in the building and construction industry who are from a non-English speaking background who are allowed entry into Australia are more often exploited than not.  

72. The Report of the Department of Immigration does not monitor the sponsoring employers.  The Department has inadequately investigated some complaints.  For example when the CFMEU NSW resolved the issue of the Indian stonemasons, the Department of Immigration was notified of an identical scam at a construction job in Canberra.  The workers on this site advised the Sydney workers they were being underpaid.  However, the Federal government investigation consisted in asking the workers in front of their employer ‘if they were happy’. These workers were not paid correctly nor did the employer have a bona-fide workers compensation policy to protect the workers in the event of accident.  

73. Finally the CFMEU NSW provided to the Royal Commission evidence in respect of a painter paid grossly inadequate wages for 4 years work. Material in relation to this clear case of exploitation is annexed to this statement and marked as Appendix J. The Union has commenced proceedings in the Industrial Relations Commission of NSW for recovery of entitlements on behalf of the painter.
Occupational Health and Safety in the Building and Construction Industry

74. The effect of the BCII Bill is to seriously circumscribe the capacity for the Union to continue to ensure that building sites are safe. The CFMEU NSW believes that the issue of workplace safety should be tackled in the same way as road safety. There should be tougher laws where employers, by their gross negligence, kill or maim their employees. There are each year 440 work related deaths and more than 2,300 fatalities due to exposures to occupational hazards each year.

75. The building and construction industry is a particularly dangerous industry. A significant number of construction workers die or are injured across Australia each year.  Workplace injury and accidents in our industry make up a substantial proportion of workers compensation claims in New South Wales. 

76. Whilst there have been some improvement over the last five to seven years in occupational health and safety (OH&S) on building sites there still remains a high level of fatalities, accidents and injury which, in the CFMEU NSW’s opinion, are preventable. 

77. The CFMEU NSW is an industry leader in promoting safe work places in the industry.  The CFMEU NSW participates on a number of Government Committees and actively participates in initiatives at a policy and workplace level to improve site occupational health and safety. CFMEU NSW’s officials and delegates and safety representatives work very hard ensure that the lives of our members are not endangered.  If it was not for our efforts many more building workers and even members of the public (such as pedestrians and site visitors) would be killed and maimed each year. 
78. The CFMEU NSW does not apologise for taking a ‘no compromise’ approach to OH&S at the workplace. The building and construction industry is a competitive industry where jobs can be won or lost between competing contractors by the slightest margins. Unfortunately, in order to win jobs many builders and sub-contractors compromise on OH&S.  

79. The CFMEU NSW encourages the Senate Inquiry to investigate one or more workplace fatalities in Sydney.  We believe that such detailed investigations would assist the Inquiry in developing a better understanding of the concern of building workers and their unions in respect of industry OH&S.  The CFMEU NSW will provide witnesses to the Inquiry to explain their experiences, including the family members of deceased members of the Union. We hope that the Inquiry will listen to what they have to say. 
80. The recommendation from Commissioner Cole was to address this critical issue ‘otherwise than through public hearings’.  There have been thousands of discussion papers and research papers done on safety but never has the issue been subject to Royal Commission proceedings.  If it is good enough to investigate alleged aberrant union behaviour it is more than appropriate to investigate employers who kill workers.

Occupational Health and Safety Legislation

81. Occupational health and safety in New South Wales workplaces is governed by the Occupational Health & Safety Act 2000 and the Occupational Health & Safety Regulations 2001, which both came into effect on the 1st September 2001. The combined effect of these two pieces of legislation were to repeal the previous Occupational Health & Safety Act 1983 and relevant occupational health and safety regulations.

82. It is still early days as to whether the new risk assessment approach in the Occupational Health & Safety Act 2000 and the Occupational Health & Safety Regulations 2001 will result in improved occupational health and safety.

83. The legislative changes in NSW involved consolidation of a myriad of acts and regulations. However, the hazardous nature of construction has been recognised with inclusion in the legislation of prescriptive provisions that apply only to the industry.  Chapter 8 of the OHS Regulations 2002 and provisions that place on principal contractor’s specific responsibility regarding site safety management are industry specific.

84. The CFMEU NSW plays a crucial role in the enforcement of OH&S obligations.
The Building and Construction Industry’s Record in New South Wales

85. The construction industry is classified as a “high risk industry” in that it has a high and unacceptable level of fatalities and injuries and disease. This is a fact recognised by the NSW Government and the WorkCover Authority of NSW. 

86. The poor OH&S performance of the construction industry is evident from the statistics. In a WorkCover report, Analysis of Claims in the Construction Industry contained as ‘Appendix L’ dated 1998, it is found that that persons employed in the construction injury have a much greater risk of employment injury than the average New South Wales worker over the period 1991/92 and 1996/97. And that the average incident rate for the construction industry was almost double the average for all other industries over the period. (refer page 2 of the report).  The 1998 Report states at Page 5: 

“Workplace injuries presented a predominant proportion of all employment injuries report in the construction industry, accounting for an average of 70 percent of employment injuries for the period 1991/92 to 1996/97. The proportion of workplace injuries to all employment injuries has fluctuated from year to year with a maximum of 79 percent in 1991/92 and minimum of 63 percent in 1993/94. 

87. Ten-percent of all workers compensation claims for injury and disease arise in the building and construction industry with workers suffering injuries such as sprains, strains, muscle injuries, fractures, discs and dislocations and these injuries are predominately are suffered in the upper limbs and the trunk. (refer page 5 & 6 of 1998 statistical report).  These injuries result in workers compensation claims for an extended period of time with the number of workers staying off work more than twenty six weeks increasing.
Fatalities

88. Unfortunately, the industry also experiences a high rate of fatalities. WorkCover NSW statistics show that construction workers are at a higher exposure to risk of an employment injury than most other workers. Across industry divisions for employment injuries, whilst mining had the highest incidence, construction had the second highest incidences of employment injury across all industries. Only in October 2003, a 16 year old boy, Joel Exener was killed after only 3 days on the job after falling of a roof. He was not properly supervised and was not provided with adequate fall protection. 
89. In its Statistical Bulletin 1999/2000 of  WorkCover (see Appendix L) reports that there were 32 fatalities (that gave rise to a compensation payment) in the construction industry in NSW. Labourers and related workers had the highest numbers, with 20 fatalities. 

90. Over the nine year period 1991/92 and1999/00 the highest number of fatalities were recorded in construction trade service and general construction, with the major hazards being “hit by moving objects”, “hit by falling objects”, “falls from height” and “contact with electricity”, all hazards prevalent in the building and construction industry.

91. It is the collective opinion of those involved in the production of the report Safely Building New South Wales  contained as ‘Appendix M’ (see reference below) that whilst the statistics showed some decline in incidence rates of injuries the number of fatalities in the New South Wales Construction industry remains at an unacceptable level. At page 71 the report states: 

“Too many workers a dying as a consequence of work on construction sites.”

Why Safety is Poor in the Construction Industry?
92. The industry has recently taken a detailed look at its safety performance and the reasons why the industry performs badly in OHS. 

93. Safely Building New South Wales is a report published by the WorkCover Authority of  New South Wales in 2001 (“The 2000 Report”). This report was compiled by the Occupational Health & Safety Best Practice Initiative Unit of WorkCover New South Wales.

94. In developing the 2000 Report, representatives of the CFMEU, Labor Council of New South Wales, the WorkCover Authority and employers participated to produce the report. In the foreword Professor Dennis Else states,


“This Report details significant improvements in the way OHS is being managed in the industry and the development of a valuable set of OHS management tools in relation to hazard management, contractor management, OHS training, safe design and performance measurement. In particular, the evaluation shows that the initiatives have produced greater commonality in the expectations of sub-contractors and helped reduce the time wasted by them on documenting safe work practices in a myriad of different formats for different principal contractor.

This Report also shows, however, that some major gaps remain in the way the construction industry is managing OHS. Documented safe work practices often do not translate to actual safe work practices at the workplace. It would appear that this is an area in which performance measures should be targeted to ensure that we have lead indicators to show that our actual safe work practices are improving on the ground.” (page 1)

95. Further at page 7 the report finds:

“Notwithstanding the achievements in improved OHS management and performance in the period 1996-2001, the NSW construction industry must maintain a priority focus on OHS reform. The rate of fatality, injury and disease in the industry, with its resultant human suffering and economic and social costs, still remains unacceptably high.” (page 7)

96. The impediments to better OHS on site are (recognised by WorkCover and the industry in the 2000 Report (refer page 7):

(i) OHS systems have improved but documented safe work practices often do not translate to actual safe work practices at the workplace.

(ii) Poor programming practices are a contributing factor to unsafe working environments. Unrealistic scheduling and interfacing trades operate as a major barrier to improved safety practices. Financial incentives and bonuses which encourage projects to finish ahead of schedule results in compromise when it comes to safety. Pressure to finish projects also means workers are required to put in an excessive number of hours which further exacerbates the risk of accident and injury.

(iii) Poor design is identified by the overseas research as a key contributing factor in a high percentage of construction industry incidents. This issue is generally not systematically addressed by clients, the design profession or principal contractors. 

(iv) Performance measurement techniques are pre-occupied with negative outcome measures such as lost time injury frequency rates. When used in isolation from lead indicators, these measures fail to provide accurate performance appraisal from which improvement strategies can be determined. 

97. In the 2000 Report the impediments to better OHS were further summarised as including:

(i) Commercial pressures – that is contractors tendering for jobs at the cheapest possible price winning the work, these contractors play scant regard to occupational health & safety in the workplace and that profit margins are improved by cutting corners in safety.

(ii) Inconsistent contractor and subcontractor standards

(iii) Lack of expertise amongst supervisors

(iv) Unrealistic programming of projects by contractors 

(v) Subcontractor reluctance to invest in training

(vi) Low levels of trained trade workers

(vii) Low literacy and language skills

(viii) Size of the project

98. The CFMEU NSW agrees that these matters operate collectively to compromise safety on construction sites. Another key issue in OHS is the amount of hours that workers are required to work. The industry operates and workers are required to work six, sometimes seven days/week. It is not uncommon for employees to across the industry to work in excess of 60 to 70 hours/week. Often work occurs in contravention of local council regulations. The more fatigued a worker is the more likely that an accident will happen; also that injury will occur to themselves or others. Such hours also impact adversely on employee’s family and community life. Many workers suffer family breakdown attributable to the number of hours they must work. Refusal to work the hour’s sets will result in termination. The pressure on individual workers is extreme.

99. Due to the lack of industry training and shortage of skilled labour, workers are recruited from outside of the Sydney metropolitan area each day.  Workers from the Central Coast, Wollongong and the Blue Mountains and beyond are getting up at 4am and even earlier each day to travel to Sydney Construction sites.

100. The industry in conjunction with WorkCover and Government must do more to address the implications on OHS in relation to these issues or workers will continue to be maimed and killed.

101. The CFMEU NSW in April 1999 undertook a survey of 850 of its members to provide some indication of the attitude of workers in relation to OHS on site. Whilst 63 percent respondents to that survey thought safety had improved over the last five years in their workplaces, 85 percent of respondents indicated that they thought unrealistic deadlines jeopardised workers safety. Also 86 percent of respondents thought that safety could be improved at their workplace (refer page 77 of 2000 Report).

The Role of the Union

102. The CFMEU NSW does not apologise for its proactive approach to OHS at both a policy and legislative development level and more importantly, at the workplace.

103. The CFMEU NSW, its officials and delegates make a very significant contribution to industry safety by participation in WorkCover NSW, its Industry Reference Group, working parties and also within Standards Australia.

104. Whilst the statistics might indicate some improvement in the incidences of injuries in the industry, compared to other industries the level of injury and fatality in the building construction industry remains unacceptably high. The union has a very important role in ensuring compliance OHS legislation, in supporting the operation of OHS site safety committees and to promote best practice in OHS management site. 

105. The union also undertakes training of its officials, delegates and members.

106. The union’s presence on site is essential in ensuring compliance with OHS legislation, particularly as WorkCover does not have sufficient OHS inspectors to extensively police the industry. The Union assists and supports the work of WorkCover in ensuring OHS compliance.

107. Individual employees and OHS committees are powerless without the support of the Union. Employees and OHS committees often face considerable pressure and victimisation when safety issues are raised. If builders and subcontractors can save costs by cutting corners on OHS they will. 
……………………………..
Andrew Ferguson

State Secretary
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