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Submission of the SOCIETY OF LABOR LAWYERS, VICTORIA,  to the Senate Employment, Workplace Relations and Education REFERENCES COMMITTEE  BUILDING AND CONSTRUCTION INDUSTRY Inquiry 

INTRODUCTION 

1. This submission has been authorized by the Committee of the Society of Labor Lawyers, Victoria.

2. The Society is concerned that the Government proposes to create a separate legislative structure and approach to employees and union members, and their unions, in the building and construction industry.  We do not consider that these members of society should be regulated by laws different to the rest of the populace.

3. It also appears that the proposed legislation is designed to effectively prevent unions and their members from pursuing otherwise legitimate activities.  It appears intended to render workers in this industry industrially powerless, and destroy or substantially restrict their ability to bargain collectively.

4.  The ILO Committee of Experts on the Application of Conventions and Recommendations (“the ILO CEACR”) has on a number of occasions found existing industrial legislation in Australia contrary to Conventions.  These Bills will further breach Australia’s international obligations.
5. In this submission we have identified a number of provisions of the Bills that cause particular concern. Our concerns are not limited to the matters identified, and extend to the apparent purpose and overall effect identified in paragraphs 2 to 4 herein.
 BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL 2003 (“BCII BILL”)
 BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT (CONSEQUENTIAL AND TRANSITIONAL) BILL 2003 (“BCII (CAT) BILL”)
Application of the Bill

6. The definitions give the proposed legislation wide application beyond the building and construction industry.  The Bill defines “building award” as an award that applies to building work, whether or not it also applies to other work.
    This will make it applicable to any award even if it only peripherally covers building work, such as a clerical award.  

7. The definition of “building dispute” includes workers who may not be in the building industry.

8. The defining of “building work” in Section 5 is likely to give rise to protracted litigation about the scope of the expression, just as have union eligibility rules in this and related industries which prescribe eligibility for membership by reference to industries.

Australian Building and Construction Commissioner (“ABCC”)

9. The proposed establishment of the ABCC with extraordinarily wide powers and functions is unwarranted.

10. In particular there are already adequate mechanisms for enforcement for breaches of orders of the Court or the AIRC .

11. We are particularly concerned that the ABCC is to have powers of investigation with coercive power to require compliance with investigatory actions.
  This is unprecedented in the field of industrial relations in Australia, and is tantamount to an ongoing royal commission.

12. The ABCC will be both investigator and prosecutor. 

13.  There is no control over the actions of the ABCC.

14. Given the experience of the partisan activities of the Office of the Employment Advocate, it can be expected that the powers proposed will be similarly used in a partisan fashion.

Payment for Occupational Health and Safety action

15. Section 47 of the BCII Bill requires that payment not be made in respect of action where a prohibition notice has not been issued.  Employees are entitled at common law to refuse work if it is not safe.  This proposal conflicts with that right.

Allowable Matters and Award Simplification

16. There is no justification to further restrict the Australian Industrial Relation Commission’s ability to deal with disputes merely because they occur in the building industry.  This is the effect of Section 51.

17. The simplification process envisaged by Section 5 of the BCII (CAT) Bill is unnecessary and unjustified.  It is likely to lead to another expensive round of litigation similar to that experienced as a result of the previous transitional provisions of Schedule 4 of the Workplace Relations and Other Legislation Amendment Act 1996.

18. The required review would apply to many more awards than those in the building industry (paragraph 2 refers).

Pattern Bargaining

19. The objections of the Royal Commission to so-called pattern bargaining, and the Government’s continued attempts to prevent it
, appear to arise from ideological considerations and do not have regard to practical industrial relations.  There is nothing inherently wrong with pattern bargaining.

20. Unions are representative of classes of employees, and may have an interest in ensuring that employees (whether or not members of the union) in an industry or part of it provide certain minimum conditions.  By seeking a certain uniformity of conditions unions are exercising a proper and long-recognised role.

Certifying Agreements

21. The purposes of the Workplace Relations Act 1996  (“WRA”) include those of ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with those parties at the workplace ro enterprise, and to enable employers and employees to choose the most appropriate form of agreement
.  It is inconsistent with these purposes to dictate to parties about such matters as to the matters which may be included,
 or the length of the agreement,
 or whether a retrospective payment may be made.

22. The requirement that a bargaining period be notified
 creates a technical requirement which can only be directed to invalidating an application for certification on a technicality.  The purpose of initiating a bargaining period under the WRA is to enable protected industrial action to be taken.

Industrial Action

23. Action by employees which is agreed to by the employer is only excluded from building industrial action if that agreement is in writing and obtained in advance.
  This can be contrasted to the WRA where the simple agreement of the employer is required.
  This is an overly bureaucratic requirement and likely to give rise to technicalities rendering action unlawful, with the consequent exposure to penalties.

24. Section 80 of the BCII Bill seeks to prohibit protected industrial action if employees’ employment is in any respect covered by a certified agreement.  This seeks to overturn the effect of the existing provisions of Section 170MN of the WRA.  The Full Federal Court said of this section:


“…. there may be cases when it will be in the interests of good workplace relations to conclude an agreement on some issues and leave less pressing issues for a subsequent agreement. If any certified agreement, however narrow its terms, has the effect that industrial action is prohibited generally in respect of the employment relationship to which it applies the result will be effectively to discourage resort to a possible option for the partial resolution of complex industrial negotiations.”

25. The ‘cooling off” provisions of Section 81 of the BCII Bill is an unwarranted restriction on employees in one particular industry, and has the effect of enabling those employees to be stripped of their bargaining power.

26. There are already adequate provisions in the WRA for employers to utilise if there are allegations of failure to bargain in good faith or not genuinely seek agreement.  In such circumstances employers can seek to have the bargaining period terminated or suspended.

Secret Ballots

27.  The proposed regime for secret ballots authorizing protected action
 would create a regime full of technicalities.  Any failure to comply with the technical requirements will render that action unlawful,
 and expose employees and their unions to hugely enhanced penalties of up to $110,000 for a union and for individuals $22,000
.  The increase in penalties is itself disproportionate and unjustified.  There is no evidence that existing penalties for enforcement mechanisms are inadequate.

28. There are no corresponding provisions requiring employers to authorize their actions.

Orders of the AIRC and Court regarding industrial action

29. The requirement that the AIRC determine an application for an order that industrial action not occur within 48 hours 
 is a departure from the requirement in the WRA that such applications be determined “as quickly as possible”
.  It is the experience of practitioners in the area that there is no justification for a more strict control of the AIRC, and that no untoward delays are encountered.

30. Section 140 of the BCII Bill proposes preventing the Federal Court from making ‘anti-suit’ injunctions.  The immunity from suit provided by protected action needs the ability to obtain such injunctions as part of the framework of maintaining that immunity.  As the Court has said:

“30 The freedom of parties to an industrial dispute to engage in protected industrial action, free of the fetter of legal liability, only exists for protected persons during a bargaining period. However, s 170MW empowers the IRC to suspend or terminate a bargaining period in the circumstances set out in s 170MW(2)-170MW(7). Yallourn Energy has now applied to the Commission to suspend or terminate the bargaining period. 

31 The statutory provisions, to which I have referred, reflect a legislative policy that enables and authorises unions, employees and employers to lawfully engage in protected industrial action during a bargaining period notwithstanding that, but for s 170MT(2), the action would otherwise be unlawful and therefore actionable. An incident of that legislative scheme is that protected action can be engaged in by a protected person during a bargaining period free of the fetter of the threats of, or the commencement of, litigation by unions, employees and employers in respect of that action. As North J stated in Australian Paper Limited v Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia 81 IR 15 at 18:

"The purpose of this statutory scheme is to allow negotiating parties, both employer and employee, maximum freedom consistent with a civilised community to take industrial action in aid of the negotiation of agreements without legal liability for that action."

Freedom of Association

31. The provisions of the BCII Bill go well beyond the existing provisions of the WRA Part XA.  For example Section 152 of the Bill proposes that making a false or misleading statement in relation to membership lead to severe penalty.  There is insufficient justification for any extension of existing provisions.

Building Code 

32. The Government’s use of its code of conduct has the flavour of the secondary boycotts that it decries when practiced by others.  The use of codes to coerce participants in the industry to toe the Government’s ideological line is opposed.  The Bill’s proposals are unclear as to the form and status of the code.

Right of Entry

33. The proposals in the BCII Bill impose further barriers to unions carrying out g legitimate activities.  The provisions of the WRA are adequate in regulating these activities.

Accountablity

34. The imposition of further reporting requirements
 is unnecessary especially given the recent overhaul of the WRA in this regard.  The amended provisions of the WRA have not been shown to be inadequate. 

35. The proposals permitting disqualification from office
 and deregistration
 are selective to this industry and are not justified.
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