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Preface

The Mining and Energy Division of the Construction, Forestry Mining and Energy Division welcomes the opportunity to make this brief submission to the Senate Committee Inquiry on the Building and Construction Industry.

In doing so we adopt as our primary view the submission of the Australian Council of Trade Unions (ACTU) to this Inquiry. The material in this submission is for the purpose of amplifying certain points.

The CFMEU Mining and Energy Division is a section of the federally-registered CFMEU that, as part of the decentralised and divisionalised structure of the union, is responsible for union membership in the mining, oil and gas, and power generation industries. 

CFMEU Mining and Energy considers that the Building and Construction Industry Improvement Bill (BCIIB) is an extreme and unwarranted response to the Cole Royal Commission which itself was an extreme and unwarranted inquiry into the construction industry.  

If it becomes law, the Bill would:

· Be a dramatic incursion into the civil liberties of hundreds of thousands of Australians, and establish a precedent for the loss of rights of all other Australians.

· Impose major, costly administrative and regulatory burdens on employers in the construction industry solely in respect of their relations with unions.

· Reinforce and extend breaches of international treaties to which Australia is a party.

· Represent a failure to protect the health and safety of construction industry employees.

· Allow to continue unimpeded the widespread avoidance of tax, workers’ entitlements and other legal obligations of employers.

International Law

Australia is a party to Conventions 87 and 98 of the International labour organisation that relate to freedom of association and the right to collectively bargain. The Workplace Relations Act is already in breach of these conventions on a number of grounds relating to promotion of individual employment contracts over collective bargaining and restrictions on union activity. Various measures in the Bill, and especially those that seek to restrict/outlaw pattern bargaining would extend Australia’s breaches of its international legal obligations and represent a further diminution of workplace human rights in this country.

Industry Specific Industrial Legislation

Industry-specific legislation may sometimes be justified where there are particular hazards or conditions that more general legislation fails to address.

In the case of the BCIIB the particular condition that is being addressed appears to be little more than effective unionism. No case has been made out that existing provisions of other law relating to the regulation of union and industrial activity are inadequate. Current Australian law already provides restrictions on union activity that are in breach of international treaties and which frequently exceed the obligations imposed on corporations. Seeking to further regulate or restrict union activity on an industry-by-industry basis where unions happen to be relatively effective in organising and bargaining serves to demonstrate that the Coalition Government is willing to respect workers’ rights only where workers do not exercise them.

Certain measures in the Bill give the proposed Australian Building and Construction Commission unprecedented power to interrogate persons and require answers whether or not a person’s responses might incriminate them and even regardless of whether they are suspected of wrongdoing. These powers go far beyond those given to the police in the course of ordinary criminal investigation and are more akin to anti-terrorism powers. But in the case of the Australian construction industry there are no findings of organised criminal activity (let alone terrorist activity) and the industry is considered highly competitive by international standards.

Restricting the right to strike 

Under the Bill industrial action in the industry will be basically illegal except in very limited circumstances. Massive penalties of $110,000 for unions and $22,000 for individuals will be levied for industrial action that fails to comply with the Bill’s web of bureaucratic regulations. These include secret ballots, mandatory cooling off periods and a requirement for notice of intended action. Employers will have free reign to sue unions for such action – though the likelihood is that the ABCC would litigate for them.

Workers punished for avoiding safety hazards

One of the more insidious parts of the Bill is that dealing with payments to workers during periods when work cannot be performed due to safety hazards. The Bill makes it harder for workers to stop work for safety reasons by placing the burden of proving such conditions upon them. Complicated procedures will have to be followed when stopping work. Failure to follow those procedures results in non-payment of wages.

Workers should not be burdened with such regulations.  All citizens should have an unfettered right to remove themselves from situations where they reasonably consider themselves to be at significant risk without suffering financial penalty. Such avoidance often requires quick decisions. Placing barriers and bureaucracy in the way of human instinct will jeopardise lives.

Right of entry restricted

The right of entry provisions in the Bill are designed to weaken the ability of unions to represent and recruit members. In particular, restricting workplace visits for the purpose of recruiting members to once every 6 months places restrictions on unions that no other organisation in society must endure. It is inconceivable, for example, that public companies would be restricted from contacting current or prospective shareholders to only every six months. Direct marketers, which are subject to restrictions on their ability to contact people in their homes, are not faced with such onerous restrictions. 

The severe restrictions on right of entry by union officials in comparison to other economic or commercial activity leads to the conclusion that the intent is principally to restrict unions, union members and prospective union members in the exercise of their legitimate right to organise and collectively bargain.

The abolition of pattern bargaining

The Bill seeks to outlaw pattern bargaining that is a legitimate form of workplace bargaining practiced all over the world. If industry groups such as unions and employer organisations wish to promote template enterprise agreements (which are in no way binding on all parties) within an industry, they should be permitted to do so. A ban on pattern bargaining represents an unwarranted interference by government in employer/employee relations.

It is notable that the measures banning pattern bargaining by unions do not extend to other areas of employment relations. Indeed, the Office of Employment Advocate actively promotes template style AWAs for different industries. The Coalition Government appears to have a problem with pattern bargaining only when it is used as an effective vehicle to provide improved wages and conditions to workers.

Conclusion

This brief submission is primarily in support of the more detailed material presented by the Australian Council of Trade Unions in its submission. 

An examination of the findings of the Cole Royal Commission does not provide justification for the Building and Construction Industry Improvement Bill. The Royal Commission itself was highly flawed, and the testing of its findings to date by prosecuting agencies and courts or law has confirmed that.

The Bill represents an unprecedented attempt to curtail the ability of unions in the construction industry to lawfully recruit, organise and improve the lot of their members. The principal conceivable outcome of the Bill if enacted would be deterioration in wages, working conditions, employment security and health and safety in its targeted industry. The likelihood is that the deterioration, with the concomitant reduction in civil and political rights needed to achieve it, would flow through to other Australians in other industries and activities.

The Building and Construction Industry Improvement Bill is not simply poorly conceived and executed (proposed) law. It is proposed law based on wrong intentions that which will reduce the living standards, health and safety and human rights of ordinary Australians. 

It should be rejected in its entirety.

PAGE  

