
Definitions

1  Definitions

Levy means a payment made or to be made, directly or indirectly by employers, to a fund, trust or account (whether required by an industrial instrument, or not). .

Redundancy entitlements means a severance allowance or other separation benefits in accordance with Article 12(1)(a) of the Termination of Employment Convention, including:

(1)
employee severance payment entitlements; and 

(2)
subject to the trust deed of the redundancy fund, any other payment payable to an employee beneficiary upon termination of their employment for a reason prescribed under the trust deed.

Redundancy fund means a fund into which contributions are paid by employers to meet any liability for redundancy entitlements arising under an industrial instrument if their employees are made redundant.

Note: the National Building and Construction Award defines a redundancy to mean: 

“a situation where an employee ceases to be employed by an employer, respondent to this award, other than for reasons of misconduct or refusal of duty. Redundant has a corresponding meaning. 

Regulator means the Australian Building and Construction Industry Commissioner.
Surplus means in respect of any financial year, the circumstance in which the financial position of the redundancy fund, having regard to accepted accounting principles are surplus to the funds required to meet:


(1)
each employee beneficiaries’ redundancy entitlements in full; and


(2)
the reasonable administrative costs of the redundancy fund. 

Termination of Employment Convention means the Termination of Employment Convention, 1982, a copy of the English text of which is set out in Schedule 10 of the Workplace Relations Act 1996

Trust deed, in relation to a redundancy fund, means

(1) if there is a trust deed (within the ordinary meaning of that expression) of the redundancy fund – the trust deed of that redundancy fund; or

(2) in any other case – the document which sets out the rules governing the management and operation of the redundancy fund.

Trustee, in relation to a redundancy fund, means:

(1) if there is a constitutional corporation that is a trustee (within the ordinary meaning of that expression) of the redundancy fund – the corporate trustee; or

(2) in any other case – the person who manages the redundancy fund.

Amendments dealing with recommendations 168 and 170 – Sole Purpose Test

Part 1—Sole Purpose Test

2  Sole purpose test


(1)
The trustee of a redundancy fund must ensure that the redundancy fund is operated and maintained solely for the provision of redundancy entitlements for each employee beneficiary of the fund in the event of their position being made redundant.

Note:
Grade A civil penalty


(2)
The trustee of a redundancy fund must ensure that the trust deed of the redundancy fund provides that the sole or primary purpose of the redundancy fund is the provision of severance allowance or other separation benefits in accordance with Article 12(1)(a) of the Termination of Employment Convention.

Note:
Grade A civil penalty

3  Surplus

If the trustee of a redundancy fund determines reasonably, in respect of the preceding financial year, that the redundancy fund is in surplus, the trustees shall apply such surplus to:


(a)
 the reduction of contributions to the fund by employers; or


(b)
 the distribution of the funds to the accounts of the employee beneficiaries of the fund (prorated to the base hourly wage rates of the employee beneficiaries at of 30 June of that completed financial year).

Note:
Grade A civil penalty

Amendments dealing with recommendation 169 - financial reporting external auditing of redundancy fund

Part 2—Records to be kept and lodged by trustee of redundancy fund
4  Records to be kept and lodged by trustee


(1)
The trustee of a redundancy fund must keep the following records:


(a)
a register of its employee beneficiaries, showing in respect of each employee beneficiary’s: 

(i) the name;

(ii) postal address;

(iii) employer name;

(iv) entitlement in the event of redundancy; and

(v) the basis upon which such entitlement is calculated.  


(b)
a register of employer contributors to the redundancy fund, showing in respect of each employer contributor:

(i) their name;

(ii) postal address;

(iii) list of employee beneficiaries employed for the time being by that employer contributor; and

(iv) liability for the time being.


(c)
a list of the names, postal addresses and occupations of the persons holding any office of the trustee of the redundancy fund;


(d)
such other records as are prescribed.

Note:
Grade B civil penalty.


(2)
A trustee of a redundancy fund must:


(a)
enter in the register of its employee beneficiaries all relevant details of such persons, within 28 days after the person becomes an employee beneficiary of that redundancy fund;


(b)
enter in the register of its employer contributors all relevant details of such persons, within 28 days after the person becomes an employer contributor of that redundancy fund;


(c)
remove from that register the name and postal address of each employer contributor or employee beneficiary, as the case may be who ceases to be an employee beneficiary or employer contributor, within 28 days after the person ceases to be a an employee beneficiary or employer contributor; and


(d)
enter in that register any change in the particulars shown on the register, within 28 days after the matters necessitating the change become known to the trustee of the redundancy fund.

5  Certain records to be held for 7 years

A trustee of a redundancy fund must keep a copy of its register of employer contributors and employee beneficiaries as it stood on 31 December in each year. The trustee of the redundancy fund must keep the copy for the period of 7 years after the 31 December concerned.

6  Storage of records

The records kept by the trustee of a redundancy fund under sections 4 and 5 must be kept at the office of the trustee.

7  Regulator may authorise access to certain records


(1)
A person (the authorised person) authorised by the Regulator may inspect, and make copies of, or take extracts from, the records kept by the trustee of a redundancy fund under sections 4 and 5 (the records) at such times as the Regulator specifies.


(2)
A trustee of a redundancy fund must cause its records to be available, at all relevant times, for the purposes of subsection (1) to the authorised person.

Note:
Grade B civil penalty


(3)
Without limiting the ways in which a trustee of a redundancy fund can comply with subsection (2), it complies if it makes the records available to the authorised person in a form agreed to by the authorised person.

8  Regulator may direct the trustee of a redundancy fund to deliver copy of records


(1)
Where:


(a)
an employer contributor or employee beneficiary to a redundancy fund requests the Regulator to give a direction under this subsection; and


(b)
the Regulator is satisfied:


(i)
that the employer contributor or employee beneficiary has been refused access to the register required to be kept under section 4, or part of it, at the office or premises where the register or part is kept; or


(ii)
that there are other grounds for giving a direction under this subsection;

the Regulator may direct the organisation to deliver to the Regulator a copy of the relevant records certified by declaration by the secretary or other prescribed officer of the trustee of the redundancy fund to be, as at a day specified in the certificate that is not more than 28 days before the first‑mentioned day, a correct statement of the information contained in the register, for the employer contributor or employee beneficiary to inspect at a specified office of the Regulator, and the trustee of the redundancy fund must comply with the direction.

Note:
Grade B civil penalty


(2)
Where:


(a)
an employer contributor or an employee beneficiary of a redundancy fund requests the Regulator to give a direction under this subsection; and


(b)
the Regulator is satisfied that:


(i)

the employer contributor or an employee beneficiary, as the case may be, has been refused access to the copy of the register required to be kept under section 5; and


(ii)
the employer contributor or an employee beneficiary, as the case may be, has reasonable grounds for seeking access to the copy;

the Regulator may direct the trustee of a redundancy fund to deliver to the Regulator a copy of the copy, and the trustee of a redundancy fund must comply with the direction.

Note:
Grade B civil penalty


(3)
A direction of the Regulator given under this section must be in writing and must specify the period within which the relevant copy must be delivered to the Regulator. The period must not be less than 14 days after the direction is given.


(4)
A copy of a record delivered under subsection (1) or (2) may be in the form of a hard copy or, if the Regulator agrees, in electronic form.


(5)
Where the Regulator receives a copy of a document from a trustee of a redundancy fund under this section, the Regulator may, if the Regulator considers it appropriate in the circumstances, provide a copy of that document to a member of the organisation.

Part 3—Accounts and audit
Division 1—Accounting obligations
Subdivision A—General obligations
9  Trustee to keep proper financial records


(1)
A trustee of a redundancy fund must:


(a)
keep such financial records as correctly record and explain the transactions and financial position of the redundancy fund, including such records as are prescribed; and


(b)
keep its financial records in such a manner as will enable a general purpose financial report to be prepared from them under section 10; and


(c)
keep its financial records in such a manner as will enable the accounts of the redundancy fund to be conveniently and properly audited under this Part.


(3)
Financial records of a redundancy fund may, so far as they relate to the income and expenditure of the redundancy fund, be kept on a cash basis or accrual basis, at the option of the trustee of a redundancy fund.


(4)
If the trustee of a redundancy fund keeps the financial records referred to in subsection (1) on an accrual basis, it may keep the financial records for its employer contributors’ contributions separately on a cash basis.


(5)
A trustee of a redundancy fund must retain the financial records kept under subsection (1) for a period of 7 years after the completion of the transactions to which they relate.
10  Trustee to prepare general purpose financial report


(1)
As soon as practicable after the end of each financial year, a trustee of a redundancy fund must cause a general purpose financial report to be prepared, in accordance with the Australian Accounting Standards, from the financial records kept under subsection 9(1) in relation to the financial year.


(2)
The general purpose financial report must consist of:


(a)
financial statements containing:


(i)

a profit and loss statement, or other operating statement; and


(ii)

a balance sheet; and


(iii)
a statement of cash flows; and


(iv)
any other statements required by the Australian Accounting Standards; and


(b)
notes to the financial statements containing:


(i)

notes required by the Australian Accounting Standards; and


(ii)

information required by the reporting guidelines (see section 12); and


(c)
any other reports or statements required by the reporting guidelines (see section 12).


(3)
The financial statements and notes for a financial year must give a true and fair view of the financial position and performance of the redundancy fund. This subsection does not affect the obligation for a financial report to comply with the Australian Accounting Standards.

Note:
Grade A civil penalty

11  Trustee of redundancy fund to prepare operating report


(1)
As soon as practicable after the end of each financial year, the trustee of a redundancy fund must cause an operating report to be prepared in relation to the financial year.


(2)
The operating report must:


(a)
give details of any significant changes in the redundancy fund’s financial affairs during the year; and


(b)
contain any other information that the trustee of the redundancy fund considers is relevant; and


(c)
contain any prescribed information.


(3)
To avoid doubt, the operating report may be prepared by the committee of management of the trustee of the redundancy fund or a designated officer.

Note:
Grade A civil penalty

Subdivision B—Reporting guidelines
12  Reporting guidelines


(1)
The Regulator must, by written determination published in the Gazette, issue reporting guidelines for the purposes of section 10.


(2)
The reporting guidelines for the purposes of section 10 must provide:


(a)
the manner in which redundancy funds must disclose the total amount paid by the redundancy fund during a financial year in respect of employee beneficiaries’ redundancy entitlements; and


(b)
the manner in which the trustee of the redundancy fund must disclose the total amount of legal costs and other expenses related to litigation or other legal matters paid by the redundancy fund during a financial year; and


(c)
details of any information required for the purposes of subparagraph 10(2)(b)(ii) (information in notes to general purpose financial reports); and


(d)
the form and content of any reports or statements that are required for the purposes of paragraph 10(2)(c) (other reports or statements forming part of the general purpose financial reports).


(3)
Reporting guidelines may also contain such other requirements in relation to the disclosure of information by the trustee of the redundancy fund as the Regulator considers appropriate.

Division 2—Auditors
13  Auditors of redundancy funds


(1)
A trustee of a redundancy fund must ensure that there is an auditor of the redundancy fund at any time when an auditor is required for the purposes of the operation of this Part in relation to the redundancy fund.

Note:
Grade B civil penalty


(2)
The position of auditor of a redundancy fund is to be held by:


(a)

a person who is an approved auditor; or


(b)
a firm, at least one of whose members is an approved auditor.


(3)
A person must not accept appointment as auditor of a redundancy fund unless:


(a)

the person is an approved auditor; and


(b)
the person is not an excluded auditor in relation to the redundancy fund.

Note:
Grade B civil penalty


(4)
The auditor of a redundancy fund must use his or her best endeavours to comply with each requirement of this Act that is applicable to the auditor in that capacity.

14  Powers and duties of auditors


(1)
An auditor of a redundancy fund must audit the financial report of the redundancy fund for each financial year and must make a report in relation to the year to the redundancy fund.


(2)
An auditor, or a person authorised by an auditor for the purposes of this subsection, is:


(a)
entitled at all reasonable times to full and free access to all records and other documents of the redundancy fund relating directly or indirectly to the receipt or payment of money, or to the acquisition, receipt, custody or disposal of assets, by the redundancy fund; and


(b)
entitled to seek from any designated officer, or employee of the redundancy fund, such information and explanations as the auditor or authorised person wants for the purposes of the audit.


(3)
If an auditor requests an officer of the trustee of a redundancy fund, employer contributor or employee beneficiary of a redundancy fund to produce records or other documents under paragraph (2)(a), the request must:


(a)

be in writing; and


(b)
specify the nature of the records or other documents to be produced; and


(c)
specify how and where the records or other documents are to be produced; and


(d)
specify a period (of not less than 14 days after the notice is given) within which the records or other documents are to be produced.


(4)
If an auditor authorises a person for the purposes of subsection (2), the auditor must serve on the trustee of the redundancy fund a notification that sets out the name and address of the person.


(5)
An auditor must, in his or her report, state whether in the auditor’s opinion the general purpose financial report is presented fairly in accordance with any of the following that apply in relation to the redundancy fund:


(a)

the Australian Accounting Standards;


(b)
any other requirements imposed by this Part.

If not of that opinion, the auditor’s report must say why.


(6)
If the auditor is of the opinion that the general purpose financial report does not so comply, the auditor’s report must, to the extent it is practicable to do so, quantify the effect that non‑compliance has on the general purpose financial report. If it is not practicable to quantify the effect fully, the report must say why.


(7)
The auditor’s report must describe:


(a)

any defect or irregularity in the general purpose financial report; and


(b)
any deficiency, failure or shortcoming in respect of the matters referred to in subsection (2) or section 9.


(8)
The form and content of the auditor’s report must be in accordance with the Australian Auditing Standards.


(9)
The auditor’s report must be dated as at the date that the auditor signs the report and must be given to the trustee of the redundancy fund within a reasonable time of the auditor having received the general purpose financial report.


(10)
An auditor must not, in a report under this section, make a statement if the auditor knows, or is reckless as to whether, the statement is false or misleading.

Note:
Grade A civil penalty


(11)
If:


(a)
the auditor suspects on reasonable grounds that there has been a breach of this Act or reporting guidelines; and


(b)
the auditor is of the opinion that the matter cannot be adequately dealt with by comment in a report or by reporting the matter to the trustee of the redundancy fund;

the auditor must immediately report the matter, in writing, to the Regulator.

Note:
Grade A civil penalty

15  Obstruction etc. of auditors


(1)
An officer or employee of a trustee of a redundancy fund, employee beneficiary or employer contributor (relevant person) commits an offence if he or she:


(a)
hinders or obstructs the auditor of a redundancy fund from taking action under paragraph 14(2)(a); or


(b)
does not comply with a request under paragraph 14(2)(a) by an auditor of a redundancy fund to produce a record or other document in the custody or under the control of the relevant person.

Note:
Grade A civil penalty


(2)
Strict liability applies to paragraph (1)(b).

Note:
For strict liability, see section 6.1 of the Criminal Code.


(3)
It is a defence to an offence against paragraph (1)(b) if the relevant person had a reasonable excuse for not complying.

Note:
A defendant bears an evidential burden in relation to the matters mentioned in subsection (3).


(4)
However, a person is not excused from producing a record or other document under this section on the ground that the production might tend to incriminate the person or expose the person to a penalty.


(5)
However:


(a)
producing the record or other document; or


(b)
any information, document or thing obtained as a direct or indirect consequence of giving the information or producing the record or other document;

is not admissible in evidence against the person in criminal proceedings or proceedings that may expose the person to a penalty.


(6)
It is a defence to an offence against subsection (1) if the relevant person did not know, and could not reasonably have known, that the auditor, or the person authorised by the auditor, to whom the charge relates was a person in relation to whom that subsection applied.

Note:
A defendant bears an evidential burden in relation to the matters mentioned in subsection (6).


(7)
In a prosecution for an offence against subsection (1), it is not necessary to prove that the defendant knew that the auditor was an auditor.


(8)
In this section:

auditor includes a person authorised by the auditor for the purposes of subsection 16(2).

16  Trustee of redundancy fund to forward notices etc. to auditor



A trustee of a redundancy fund must forward to the auditor of the redundancy fund any notice of, and any other communication relating to, a meeting of the trustee of a redundancy fund, at which the report of the auditor, or any general purpose financial report to which the report relates, are to be presented, being a notice or other communication that an employee beneficiary or an employer contributor, as the case may be, would be entitled to receive.

Note:
Grade B civil penalty

17  Auditor entitled to attend meetings at which report presented


(1)
An auditor, or a person authorised by an auditor for the purposes of this section, is entitled to attend, and be heard at, any part of a meeting of a trustee of a redundancy fund, at which:


(a)
the report of the auditor, or any general purpose financial report to which the report relates, is to be presented or considered; or


(b)
there is to be conducted any business of the meeting that relates to:


(i)

the auditor in that capacity; or


(ii)
a person authorised by the auditor, in the capacity of a person so authorised.


(2)
Where an auditor authorises a person for the purposes of this section, the auditor must serve on the trustee of the redundancy fund a notification, which sets out the name and address of the person.


(3)
A trustee of a redundancy fund, an employer contributor or employee beneficiary commits an offence if he or she hinders or obstructs the auditor of a redundancy fund from attending a part of the meeting that the auditor is entitled to attend.

Note:
Grade B civil penalty


(4)
A person commits an offence if:


(a)
an auditor of a redundancy fund attends a part of a meeting that the auditor is entitled to attend; and


(b)
the person chairs the meeting; and


(c)
in the course of the part of the meeting, the auditor indicates to the person chairing the meeting that the auditor wishes to be heard; and


(d)
the person fails, as soon as practicable after having received the indication, to afford to the auditor an opportunity to be heard.

Note:
Grade B civil penalty


(5)
It is a defence to an offence against a subsection of this section if the person did not know, and could not reasonably have known, that the auditor, or the person authorised by the auditor, to whom the charge relates was a person in relation to whom the subsection applied.

Note:
A defendant bears an evidential burden in relation to the matters mentioned in subsection (5).


(6)
In a prosecution for an offence against this section, it is not necessary to prove that the defendant knew that the auditor was an auditor.


(7)
In subsections (3) and (4):

auditor includes a person authorised by the auditor for the purposes of this section.

18  Auditors and other persons to enjoy qualified privilege in certain circumstances


(1)
An auditor of a redundancy fund is not, in the absence of malice, liable to an action for defamation at the suit of a person in relation to a statement that the auditor makes in the course of duties as auditor, whether the statement is made orally or in writing.


(2)
A person is not, in the absence of malice, liable to an action for defamation at the suit of a person in relation to the publishing of a document prepared by an auditor of a redundancy fund in the course of duties as auditor and required by or under this Act to be lodged with the Regulator.


(3)
This section does not limit or affect any right, privilege or immunity that a defendant has in an action for defamation.

19  Fees and expenses of auditors



The trustee of a redundancy fund must apply the funds of the redundancy fund to pay the reasonable fees and expenses of an auditor of the redundancy fund.

20  Removal of auditor


(1)
An auditor of a redundancy fund may only be removed during the term of appointment of the auditor:


(a)
where the auditor was appointed by the trustee of the redundancy fund—by resolution passed at a meeting of the trustee of the redundancy fund by an absolute majority of the members of the committee; or


(b)
where the auditor was appointed by a general meeting consisting of the employer contributors, employee beneficiaries and trustee of the redundancy fund—by resolution passed at a general meeting by a majority of such employer contributors, employee beneficiaries and trustee of the redundancy fund voting at the meeting.


(2)
Written notice of the intention to remove the auditor must be given to each officer of the trustee of the redundancy fund. The notice must be provided in accordance with any time limits provided by the rules of the trust deed establishing the redundancy fund, or within a reasonable time before the resolution is moved if no such time limits are provided.

Note:
Grade B civil penalty


(3)
The auditor must be given reasonable notice of the resolution to remove the auditor and must be given the opportunity to:


(a)
in the case of removal under paragraph (1)(a)—make oral representations to the trustee of the redundancy fund; and


(b)
in any case—make written representations.

Note:
Grade B civil penalty


(4)
If it is proposed to remove the auditor under paragraph (1)(b) and the auditor makes written representations, the auditor may require the trustee of the redundancy fund to provide a copy of the written representations to each employer contributor, employee beneficiary of the redundancy fund.


(5)
The trustee of the redundancy fund must comply with a requirement under subsection (4) unless the written representations exceed any limits as to length that are prescribed.

Note:
Grade B civil penalty

21  Resignation of auditor


(1)
An auditor of a redundancy fund may resign by giving written notice to the trustee of the redundancy fund.


(2)
The resignation takes effect on the day specified in the notice or, if no day is specified, the day that the notice is given to the trustee of the redundancy fund.


(3)
If the auditor requests the trustee of the redundancy fund to allow the auditor to explain his or her reasons for resigning, the trustee of the redundancy fund must either:


(a)
distribute to the employer contributors and employee beneficiaries written reasons for resignation prepared by the auditor; or


(b)
give the auditor the opportunity to explain his or her reasons to a general meeting of the employer contributors, employee beneficiaries and trustee of the redundancy fund.

The trustee of the redundancy fund may choose which method is used.

Note:
Grade B civil penalty

Division 3—Reporting requirements
22  Copies of full report or concise report to be provided to employer contributors and employee beneficiaries


(1)
A trustee of a redundancy fund must provide free of charge to each employer contributor and employee beneficiary either:


(a)
a full report consisting of:


(i)

a copy of the report of the auditor in relation to the inspection and audit of the financial records of the redundancy fund in relation to a financial year; and


(ii)

a copy of the general purpose financial report to which the report relates; and


(iii)

a copy of the operating report to which the report relates; or


(b)
a concise report for the financial year that complies with subsection (3).

Note:
Grade B civil penalty


(2)
A concise report may only be provided if, under the rules of the trust deed establishing the redundancy fund, the trustee of the redundancy fund resolves that a concise report is to be provided.


(3)
A concise report for a financial year consists of:


(a)
a concise financial report for the year drawn up in accordance with the regulations; and


(b)
the operating report for the year; and


(c)
a statement by the auditor:


(i)
that the concise financial report has been audited; and


(ii)
whether, in the auditor’s opinion, the concise financial report complies with the relevant Australian Accounting Standards; and


(d)
a copy of anything included under subsection 14(5), (6) or (7) in the auditor’s report on the full report; and


(e)
a statement that the report is a concise report and that a copy of the full report and auditor’s report will be sent to the employer contributor or employee beneficiary free of charge if such persons asks for them.


(4)
If employer contributor or employee beneficiary, as the case may be, requests a copy of the full report and auditor’s report, as mentioned in paragraph (3)(e), the trustee of the redundancy fund must send those reports to the person within 28 days of the request being made.

Note:
Grade B civil penalty


(5)
The copies referred to in subsection (1) must be provided within:


(a)
if a general meeting of employer contributor, employee beneficiary and the trustee of the redundancy fund to consider the reports is held within 6 months after the end of the financial year—the period starting at the end of the financial year and ending 21 days before that meeting; or


(b)
in any other case—the period of 5 months starting at the end of the financial year.

The Regulator may, upon application by the trustee of the redundancy fund, extend the period during which the meeting referred to in paragraph (a) may be held, or the period set out in paragraph (b), by no more than one month.

Note:
Grade B civil penalty .


(6)
Where a trustee of a redundancy fund publishes a journal of the redundancy fund that is available to the employer contributors and employee beneficiaries of the redundancy fund free of charge, the redundancy fund may comply with subsection (1):


(a)
by publishing in the journal the full report; or


(b)
by preparing a concise report as described in subsection (3) and publishing the concise report in the journal.

23  Reports etc. to be lodged with Regulator



A trustee of a redundancy fund must, within the period of 6 months starting at the end of the financial year lodge with Regulator:


(a)
a copy of the full report; and


(b)
if a concise report was provided to members—a copy of the concise report; and


(c)
a certificate by a prescribed designated officer of the trustee of the redundancy fund that the documents lodged are copies of the documents provided to the trustee of the redundancy fund, the employer contributors and employee beneficiaries.

Note:
Grade B civil penalty

Division 4—Employer contributors’ access to financial records
24  Information to be provided to employee members or Registrar


(1)
An employer contributor or an employee beneficiary of a redundancy fund, or the Regulator, may apply to the trustee of the redundancy fund for specified prescribed information in relation to the redundancy fund to be made available to the person making the application.


(2)
The application must be in writing and must specify the period within which, and the manner in which, the information is to be made available. The period must not be less than 14 days after the application is given to the trustee of the redundancy fund.


(3)
A trustee of a redundancy fund must comply with an application made under subsection (1).

Note:
Grade B civil penalty


(4)
The Regulator may only make an application under subsection (1) at the request of an employer contributor or an employee beneficiary of a redundancy fund concerned, and the Regulator must provide to the person information received because of an application made at the request of that person.


(5)
A general purpose financial report prepared under section 10 and a concise report prepared under section 22 must include a notice drawing attention to subsections (1), (2) and (3) of this section and setting out those subsections.

Note:
Grade B civil penalty

25  Order for inspection of financial records


(1)
On application by an employer contributor or employee beneficiary of a redundancy fund, the Commission may make an order:


(a)
authorising the applicant to inspect the financial records of the redundancy fund specified in the order; or


(b)
authorising another person (whether an employer contributor or employee beneficiary) to inspect the financial records of the redundancy fund specified in the order on the applicant’s behalf.

This subsection is subject to subsections (2) and (3).


(2)
The Regulator may only make the order if it is satisfied:


(a)
that the applicant is acting in good faith; and


(b)
there are reasonable grounds for suspecting a breach of:


(i)

a provision of this Part; or


(ii)

the reporting guidelines; or


(iii)
a regulation made for the purposes of this Part; or


(iv)
a rule of a trust deed establishing the redundancy fund relating to its finances or financial administration; and


(c)
it is reasonable to expect that an examination of the financial records will assist in determining if there is such a breach.


(3)
The Regulator may only make an order authorising the inspection of financial records that relate to the suspected breach mentioned in paragraph (2)(b).


(4)
A person authorised to inspect the financial records may make copies of the financial records unless the Regulator orders otherwise.

26  Frivolous or vexatious applications


(1)
A person must not make an application under section 25 that is vexatious or without reasonable cause.

Note:
Grade B civil penalty


(2)
If the Regulator considers an application under section 25 to be vexatious or without reasonable cause, the Regulator must dismiss the application as soon as possible.

27  Ancillary orders



If the Regulator makes an order under section 25, the Regulator may make any other orders it considers appropriate, including any or all of the following:


(a)
an order limiting the use that a person who inspects the financial records may make of information obtained during the inspection;


(b)
an order limiting the right of a person who inspects the financial records to make copies in accordance with subsection 25(4);


(c)
an order that the trustee of the redundancy fund is not required to provide the names and addresses of its employer contributors and its employee beneficiaries.

28  Disclosure of information acquired in inspection


(1)
An applicant who inspects the financial records under section 25, or a person who inspects the financial records on behalf of an applicant, must not disclose information obtained during the inspection unless the disclosure is to:


(a)
the Regulator; or


(b)
the applicant.


(2)
A person who receives information under paragraph (1)(a) or (b) must not disclose the information other than to another person covered by one of those paragraphs.

Note:
Grade B civil penalty

29  Redundancy fund may allow employer contributor or employee beneficiary to inspect books



The trustee of a redundancy fund may authorise an employer contributor or employee beneficiary to inspect financial records of the redundancy fund.

30  Regulator to be advised of breaches of Part or rules etc. found during inspection


(1)
If, as a result of inspecting the financial records of a redundancy fund, a person reasonably believes that a breach of:


(a)
a provision of this Part; or


(b)
the reporting guidelines; or


(c)
a regulation made for the purposes of this Part; or


(d)
a rule of a redundancy fund relating to its finances or financial administration;

may have occurred, the person must give the Regulator written notice to that effect and give to the Regulator any relevant information obtained during the inspection.


(2)
If the Regulator receives notice under subsection (1) and the Regulator is satisfied that there are reasonable grounds for believing that there has been a breach of:


(a)
a provision of this Part; or


(b)
the reporting guidelines; or


(c)
a regulation made for the purposes of this Part; or


(d)
a rule of the trust deed establishing the redundancy fund relating to its finances or financial administration.

Part 4—Provisions relating to trust deeds of redundancy funds
31  Object of Part



The object of this Part is to set out rules about the content of the trust deed of a redundancy fund.

32  Covenants to be included in governing rules


(1)
If the trust deed of a redundancy fund does not contain covenants to the effect of the covenants set out in subsection (2), the trust deed is taken to contain covenants to that effect.


(2)
The covenants referred to in subsection (1) are the following covenants by the trustee of the redundancy fund:


(a)
to act honestly in all matters concerning the redundancy fund;


(b)
to exercise, in relation to all matters affecting the redundancy fund, the same degree of care, skill and diligence as an ordinary prudent person would exercise in dealing with property of another for whom the person felt morally bound to provide;


(c)
to ensure that the trustee’s duties and powers are performed and exercised in the best interests of the employee beneficiaries;


(d)
to keep the money and other assets of the redundancy fund separate from any money and assets that are held by the trustee personally;


(e)
not to enter into any contract, or do anything else, that would prevent the trustee from, or hinder the trustee in, properly performing or exercising the trustee’s functions and powers;


(f)
to formulate and give effect to an investment strategy that has regard to the whole of the circumstances of the redundancy fund including, but not limited to, the following:


(i)

the risk involved in making, holding and realising, and the likely return from, the redundancy fund’s investments having regard to its objectives and its expected cash flow requirements;


(ii)
the composition of the redundancy fund’s investments as a whole including the extent to which the investments are diverse or involve the entity in being exposed to risks from inadequate diversification;


(iii)
the liquidity of the redundancy fund’s investments having regard to its expected cash flow requirements;


(iv)
the ability of the redundancy fund to discharge its existing and prospective liabilities;


(g)
if there are any reserves of the redundancy fund —to formulate and to give effect to a strategy for their prudential management, consistent with the entity’s investment strategy and its capacity to discharge its liabilities (whether actual or contingent) as and when they fall due;


(h)
to allow a employee beneficiary or an employer contributor access to any prescribed information or any prescribed documents.


(3)
A covenant referred to in paragraph (2)(e) does not prevent the trustee from engaging or authorising persons to do acts or things on behalf of the trustee.


(4)
The regulations may prescribe a covenant to be included in the trust deed of a redundancy fund and, if the trust deed of such a redundancy fund do not contain a covenant to the effect of the prescribed covenant, those rules are taken to contain a covenant to that effect.


(5)
Without limiting the generality of subsection (5), the regulations may prescribe, for the purposes of that subsection, a covenant that elaborates, supplements, or otherwise deals with, any aspect of:


(a)
a matter to which a covenant in subsection (2) relates; or


(b)
a matter to which a provision of this Act (other than this section) relates.


(6)
However, a covenant prescribed for the purposes of subsection (4) must be capable of operating concurrently with:


(a)
all the covenants referred to in subsection (2); and


(b)
this Act other than this section.


(7)
A covenant by a trustee of a redundancy fund that is to the effect of a covenant referred to in subsection (2), or to the effect of a covenant prescribed by regulations referred to in subsection (4), also operates as a covenant by each of the directors of the trustee to exercise a reasonable degree of care and diligence for the purposes of ensuring that the trustee carries out the first‑mentioned covenant, and so operates as if the directors were parties to the governing rules.


(8)
The reference in subsection (7) to a reasonable degree of care and diligence is a reference to the degree of care and diligence that a reasonable person in the position of director of the trustee would exercise in the trustee’s circumstances.

33  Consequences of contravention of covenant


(1)
A person must not contravene a covenant contained, or taken to be contained, in the trust deed of a redundancy fund.


(2)
A contravention of subsection (1) is not an offence and a contravention of that subsection does not result in the invalidity of a transaction.


(3)
A person who suffers loss or damage as a result of conduct of another person that was engaged in in contravention of subsection (1) may recover the amount of the loss or damage by action against that other person or against any person involved in the contravention.


(4)
An action under subsection (3) may be begun at any time within 6 years after the day on which the cause of action arose.


(5)
It is a defence to an action for loss or damage suffered by a person as a result of the making of an investment by or on behalf of the trustee of a redundancy fund if the defendant establishes that the investment was made in accordance with an investment strategy formulated under a covenant referred to in paragraph 32(2)(f).


(6)
It is a defence to an action for loss or damage suffered by a person as a result of the management of any reserves by the trustee of a redundancy fund if the defendant establishes that the management of the reserves was in accordance with a covenant referred to in paragraph 32(2)(g).


(7)
Subsections (5) and (6) apply to an action for loss or damage, whether brought under subsection (3) or otherwise.

34 Indemnification of trustee from assets of entity


(1)
A provision in the trust deed of a redundancy fund is void if:


(a)
it purports to preclude the trustee from being indemnified out of the assets of the entity in respect of any liability incurred while acting as trustee of the entity; or


(b)
subject to subsection (2), it limits the amount of such an indemnity.


(2)
A provision in the trust deed of a redundancy fund is void in so far as it would have the effect of exempting the trustee from, or indemnifying the trustee against:


(a)
liability for breach of trust if the trustee:


(i)

fails to act honestly in a matter concerning the entity; or


(ii)
intentionally or recklessly fails to exercise, in relation to a matter affecting the entity, the degree of care and diligence that the trustee was required to exercise; or


(b)
liability for a monetary penalty under a civil penalty order.


(3)
Nothing in the trust deed of a redundancy fund prohibits the trustee of the entity from seeking advice from any person in respect of any matter relating to performance of the duties or the exercise of the powers of the trustee. A provision in the trust deed that purports to preclude the trustee from being indemnified out of assets of the entity in respect of the cost of obtaining such advice, or to limit the amount of such an indemnity, is void.

35  Indemnification of directors of trustee from assets of entity


(1)
Subject to subsection (2), the trust deed of a redundancy fund may provide for a director of the trustee to be indemnified out of the assets of the entity in respect of a liability incurred while acting as a director of the trustee.


(2)
A provision of the trust deed of a redundancy fund is void in so far as it would have the effect of indemnifying a director of the trustee against:


(a)
a liability that arises because the director:


(i)

fails to act honestly in a matter concerning the entity; or


(ii)
intentionally or recklessly fails to exercise, in relation to a matter affecting the entity, the degree of care and diligence that the director is required to exercise; or


(b)
liability for a monetary penalty under a civil penalty order.


(3)
A director of the trustee of a redundancy fund may be indemnified out of the assets of the entity in accordance with provisions of the entity’s governing rules that comply with this section.


(4)
This section has effect despite section 241 of the Corporations Act 2001.

36  Trustee not to be subject to direction


(1)
Subject to subsection (2), the trust deed of a redundancy fund must not permit the trustee to be subject, in the exercise of any of the trustee’s powers under the trust deed’s provisions, to direction by any other person.


(2)
Subsection (1) does not apply to:


(a)
a direction given by a court; or


(b)
a direction given by the Regulator; or


(c)
a direction given by an employee beneficiary or a group of employee beneficiaries that relates to benefits payable to that employee beneficiary or those employee beneficiaries, as the case may be; or


(d)
a direction given by a employee beneficiary or group of employee beneficiaries, where the direction is covered by subsection 32(4); or


(3)
If the provisions of a trust deed of a redundancy fund are inconsistent with subsection (1), that subsection prevails, and the trust deed is, to the extent of the inconsistency, invalid.

 37 Exercise of discretion by person other than trustee


(1)
The trust deed of a redundancy fund must not permit a discretion under those provisions that is exercisable by a person other than the trustee to be exercised unless its provisions require the consent of the trustee to the exercise of that discretion.


(2)
If the provisions of a trust deed of a redundancy fund are inconsistent with subsection (1), that subsection prevails, and the provisions of a trust deed are, to the extent of the inconsistency, invalid.

38  Amendment of trust deed


(1)
The provisions of a trust deed of a redundancy fund must not permit its provisions to be amended unless:


(a)
the trustee has consented to the amendment; or


(b)
the amendment is made solely for the purpose of conferring on the trustee the power to consent to amendments of those provisions.


(2)
If the provisions of the trust deed of the redundancy fund are inconsistent with subsection (1), then subsection (1) concerned prevails, and the provisions of the trust deed are, to the extent of the inconsistency, invalid.

Part 5—Victimisation of Trustees prohibited
39  Victimisation of trustees etc.


(1)
A person must not commit an act of victimisation against a responsible officer of a trustee of a redundancy fund.

Note:
Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.

Note:
Grade A civil penalty


(2)
For the purposes of this section, a person is taken to commit an act of victimisation against a responsible officer of a trustee of a redundancy fund if, and only if, the person subjects, or threatens to subject, the responsible officer to a detriment on the grounds that:


(a)
the trustee or officer has fulfilled, is fulfilling, or is proposing to fulfil, an obligation imposed on the trustee or officer; or


(b)
the trustee or officer has exercised, is exercising, or is proposing to exercise, any of the trustee’s powers or the officer’s powers, as the case may be, in a particular way.


(3)
For the purposes of this section, an employer is taken to subject an employee to a detriment if the employer:


(a)
dismisses the employee; or


(b)
injures the employee in his or her employment; or


(c)
alters the position of the employee to the employee’s prejudice.


(4)
In civil proceedings arising out of this section:


(a)
it is not necessary for the plaintiff to prove the defendant’s reason for the alleged action; and


(b)
it is a defence if the defendant proves that the action was not motivated (whether in whole or in part) by the alleged reason.


(5)
A reference in this section to an obligation imposed on a responsible officer of a trustee of a redundancy fund is a reference to an obligation imposed on the officer by this Act or the regulations, by the governing rules of the entity concerned or otherwise.


(6)
A reference in this section to the powers of a responsible officer of a trustee of a redundancy fund is a reference to the powers conferred on the trustee or the officer by this Act or the regulations, by the governing rules of the entity concerned or otherwise.


(7)
If:


(a)
a person (the defendant) commits an act of victimisation against a responsible officer of a trustee of a redundancy fund; and


(b)
the officer suffers loss or damage because of the act of victimisation;

the officer may recover the amount of the loss or damage by action against the defendant.

Part 6—Duties of trustees and investment managers of redundancy funds
40  Object of Part



The object of this Part is to impose special duties on the trustees and investment managers of redundancy funds.

41  Duty to establish arrangements for dealing with inquiries or complaints


(1)
The trustee of a redundancy fund, must take all reasonable steps to ensure that there are at all times in force arrangements under which:


(a)
a person referred to in subsection (1A) has the right to make an inquiry or a complaint of the kind specified in that subsection in relation to that person; and

(b) an inquiry or complaint so made will be properly considered and dealt with within 90 days after it was made.

Note:
Grade A civil penalty


(2)
For the purposes of paragraph (1)(a):


(a)
an employee beneficiary, an employer contributor, former employee beneficiary or former employer contributor of a redundancy fund may make an inquiry into, or complaint about, the operation or management of the fund in relation to that person; and


(b)
the executor or administrator of the estate of a former employee beneficiary of such a fund may make an inquiry into, or complaint about, the operation or management of such a fund in relation to the former employee beneficiary; and


(c)
without limiting the generality of paragraph (a) or (b), any person may make an inquiry into, or complaint about, a decision of the trustee of a redundancy fund that relates to payment of a redundancy entitlement if:


(i)

the person has an interest in the redundancy entitlement; or


(ii)
the person claims to be, or to be entitled to redundancy entitlement through, a person referred to in subparagraph (i).

42  Duty to seek information from investment manager


(1)
If the trustee of a redundancy fund enters into an agreement with an investment manager under which money of the entity will be placed under the control of the investment manager, the trustee must:


(a)
ensure that the agreement contains adequate provision to enable the trustee to require the investment manager from time to time:


(i)

to provide appropriate information as to the making of, and return on, the investments; and


(ii)
to provide such information as is necessary to enable the trustee to assess the capability of the investment manager to manage the investments of the entity; and

(b) whenever it is necessary or desirable to do so, require the investment manager to provide the information.

Note:
Grade A civil penalty


(2)
If:


(a)
the trustee of a redundancy fund entered into an agreement before the commencement of this section with an investment manager under which money of the entity would be placed under the control of the investment manager; and


(b)
the agreement does not contain a provision of a kind mentioned in paragraph (1)(a);

the trustee must as soon as practicable:


(c)
seek to have the agreement amended so as to contain such a provision; or


(d)
if the investment manager refuses to agree to such an amendment—terminate the agreement.

Note:
Grade A civil penalty


(3)
The trustee of a redundancy fund:


(a)
may terminate an agreement under paragraph (2)(d) despite anything in the agreement; and


(b)
is not under any liability to the investment manager because of the termination.

43 Duty to keep minutes and records

The trustee of a redundancy fund and its directors must keep, and retain for at least 10 years, minutes of all meetings of the directors at which matters affecting the entity were considered.  This is an offence of strict liability.

Note:
Grade B civil penalty

44  Duty to keep records of changes of trustees

The trustee of a redundancy fund must keep, and retain for at least 10 years, up‑to‑date records of all changes of trustees, and changes of directors of the trustee, of the entity and of all consents given under section 50.  This is an offence of strict liability.

Note:
Grade B civil penalty

45  Duty to keep reports



The trustee of a redundancy fund must:


(a)
keep, and retain so long as they are relevant and in any event for at least 10 years, copies of reports that were given in the same form (apart from differences relating to the names and addresses of the persons to whom the notices were given) to all employer contributors and employee beneficiaries of the redundancy fund, or to all employer contributors or employee beneficiaries included in a particular class of employer contributors or employee beneficiaries

(b) make those copies available for inspection by a member of the staff of the Regulator if requested to do so by a member of that staff.

This is a strict liability offence.

Note:
Grade B civil penalty

46  Duty to notify the Regulator of significant adverse events


(1)
If the trustee of a redundancy fund becomes aware of the occurrence of an event having a significant adverse effect on the financial position of the redundancy fund, the trustee must give written notice to the Regulator setting out particulars of the event. The trustee must do this no later than the third business day after becoming aware of the event.

Note:
Grade A civil penalty


(2)
An event has a significant adverse effect on the financial position of a redundancy fund  if, as a result of the event, the trustee will not, or may not, be able, at a time before the next annual report by the trustee to employee contributors and employee beneficiaries entitled to the report, to make payments to employee beneficiaries as and when the obligation to make those payments arises.

47  Investments of redundancy fund to be made and maintained on arm’s length basis


(1)
The trustee or investment manager of a redundancy fund must not invest in that capacity unless:


(a)
the trustee or investment manager, as the case may be, and the other party to the relevant transaction are dealing with each other at arm’s length in respect of the transaction; or


(b)
both:


(i)

the trustee or investment manager, as the case may be, and the other party to the relevant transaction are not dealing with each other at arm’s length in respect of the transaction; and


(ii)
the terms and conditions of the transaction are no more favourable to the other party than those which it is reasonable to expect would apply if the trustee or investment manager, as the case may be, were dealing with the other party at arm’s length in the same circumstances.

Note:
Grade A civil penalty


(2)
If:


(a)
the trustee or investment manager of a redundancy fund invests in that capacity; and


(b)
at any time during the term of the investment the trustee or investment manager is required to deal in respect of the investment with another party that is not at arm’s length with the trustee or investment manager;

the trustee or investment manager must deal with the other party in the same manner as if the other party were at arm’s length with the trustee or investment manager.

Note:
Grade A civil penalty


(3)
A contravention of subsection (1) or (2) does not affect the validity of a transaction.

Part 7—Standards for trustees, custodians and investment managers of redundancy funds

48  Object of Part



The object of this Part is to set out rules about the eligibility of trustees, custodians and investment managers of redundancy funds.

49  Definitions in this Part



The following definitions apply to this Part


(a)
Custodian, in relation to a redundancy fund, means a person (other than the trustee of the redundancy fund) who, under a contract with the trustee or an investment manager of the redundancy fund, performs custodial functions in relation to any of the assets of the redundancy fund; and


(b)
Investment manager means a person appointed by the trustee of a fund or trust to invest on behalf of the trustee.
50  Consent to act as director of trustee



A person is not eligible for appointment as a director of a trustee of a redundancy fund, unless the person has consented in writing to the appointment.

51  Disqualified persons


(1)
For the purposes of this Part, an individual is a disqualified person if:


(a)
at any time (including a time before the commencement of this section):


(i)

the individual was convicted of an offence against or arising out of a law of the Commonwealth, a State, a Territory or a foreign country, being an offence in respect of dishonest conduct; or


(ii)
a civil penalty order was made in relation to the person; or


(b)
the person is an insolvent under administration; or


(c)
the Regulator has disqualified the individual under section 51A.


(2)
For the purposes of this Part, a body corporate is a disqualified person if:


(a)
subsection (2A) applies; or


(b)
a receiver, or a receiver and manager, has been appointed in respect of property beneficially owned by the body; or


(c)
an official manager, deputy official manager or administrator has been appointed in respect of the body; or


(d)
a provisional liquidator has been appointed in respect of the body; or


(e)
the body has begun to be wound up.


(2A)
This subsection applies if:


(a)
the body corporate knows, or has reasonable grounds to suspect, that a person who is, or is acting as, a responsible officer of the body corporate is a disqualified person; and


(b)
the body corporate knows, or has reasonable grounds to suspect, that:


(i)

the person is not eligible under subsection 57B(1) to apply to the Regulator for a declaration waiving his or her status as a disqualified person; or


(ii)
the person is so eligible but will not make an application under subsection 57B(3) within the period allowed for the purpose.


(3)
A reference in this section to a person who has been convicted of an offence includes a reference to a person in respect of whom an order has been made under section 19B of the Crimes Act 1914, or under a corresponding provision of a law of a State, a Territory or a foreign country, in relation to the offence.


(4)
Division 3 of Part VIIC of the Crimes Act 1914 does not apply in relation to the disclosure of information about a conviction of the kind mentioned in paragraph (1)(a), if the disclosure is for the purposes of this Part.

51A  The Regulator may disqualify individuals


(1)
The Regulator may disqualify an individual if satisfied that:


(a)
the person has contravened this Act on one or more occasions; and


(b)
the nature or seriousness of the contravention or contraventions, or the number of contraventions, provides grounds for disqualifying the individual.


(2)
The Regulator may disqualify an individual who is, or was, a responsible officer of a trustee, investment manager or custodian (the body corporate) if satisfied that:


(a)
the body corporate has contravened this Act on one or more occasions; and


(b)
at the time of one or more of the contraventions, the individual was a responsible officer of the body corporate; and


(c)
in respect of the contravention or contraventions that occurred while the individual was a responsible officer of the body corporate—the nature or seriousness of it or them, or the number of them, provides grounds for the disqualification of the individual.


(3)
The Regulator may disqualify an individual if satisfied that the individual is otherwise not a fit and proper person to be an investment manager or custodian, or a responsible officer of a trustee, investment manager or custodian.


(4)
A disqualification takes effect on the day on which it is made.


(5)
The Regulator may revoke a disqualification on application by the disqualified individual or on its own initiative. A revocation takes effect on the day on which it is made.


(6)
The Regulator must give the individual written notice of a disqualification, revocation of a disqualification or a refusal to revoke a disqualification.


(7)
The Regulator must cause particulars of a notice given under subsection 51A(6) to be published in the Gazette as soon as practicable.

52  Disqualified persons not to be trustees of redundancy funds

(1)
A person must not intentionally be, or act as, a responsible officer of a body corporate that is a trustee of a redundancy fund if the person is, and knows that the person is, a disqualified person.

Note:
Grade A civil penalty


(2)
If a trustee of a redundancy fund is or becomes a disqualified person, the trustee must immediately tell the Regulator in writing.  This is an offence of strict liability.

Note:
Grade A civil penalty

53  Investment manager must not appoint or engage custodian without the trustee’s consent



An investment manager of a redundancy fund must not appoint or engage a custodian of the redundancy fund without the written consent of the trustee of the redundancy fund.  This is an offence of strict liability.

Note:
Grade A civil penalty

54  Persons who may be appointed to be custodians of redundancy fund


(1)
A person must not intentionally be the custodian of a redundancy fund unless:


(a)
the person is a body corporate; and


(b)
any of the following subparagraphs applies:


(i)

the value of the net tangible assets of the body corporate is not less than the amount prescribed by the regulations;


(ii)
the trustee of the redundancy fund is entitled to the benefit, in respect of the due performance of the body corporate’s duties as custodian of the entity, of an approved guarantee of an amount that is not less than the amount prescribed by the regulations.


(iii)
both the conditions specified in subsection (1A) are satisfied.

Note:
Grade A civil penalty

Note:
A defendant bears an evidential burden in relation to the matters in paragraphs (1)(a) and (b) (see subsection 13.3(3) of the Criminal Code).


(1A)
For the purposes of subparagraph (1)(b)(iii), the following conditions are specified:


(a)
the trustee of the redundancy fund is entitled to the benefit, in respect of the due performance of the body corporate’s duties as custodian of the entity, of an approved guarantee;


(b)
the sum of the amount of the approved guarantee and the value of the net tangible assets of the body corporate is not less than the amount prescribed by the regulations.


(2)
Subsection (1) does not prohibit a person from being a custodian of a redundancy fund if:


(a)
the person immediately tells the trustee of the entity and the Regulator in writing that paragraph (1)(b) does not, or has ceased to, apply; and


(b)
the person is the custodian of the redundancy fund during:


(i)

the 28‑day period beginning at the time when paragraph (1)(b) ceased to apply to the custodian; or


(ii)
such longer period as the Regulator allows; and


(c)
the trustee of the redundancy fund has made, or proposes to make, arrangements for the orderly dismissal of the person as the custodian; and


(d)
the person is taking, or is willing to take, all reasonable steps to assist the trustee in carrying out those arrangements.


(3)
If paragraph (1)(b) does not, or ceases to, apply to the custodian of a redundancy fund:


(a)
the custodian must immediately tell the trustee of the redundancy fund and the Regulator in writing; and

Note:
Grade B civil penalty


(b)
the trustee must make arrangements for the orderly dismissal of the custodian; and

Note:
Grade A civil penalty


(c)
the trustee must make those arrangements before the end of:


(i)

the 28‑day period beginning at whichever is the later of the following times:


(A)
the time when paragraph (1)(b) ceased to apply to the custodian;


(B)
the beginning of the entity’s 1994‑95 year of income; or


(ii)
such longer period as the Regulator allows.

Note:
Grade A civil penalty


(3)
Any contravention of subsection (3) is an offence of strict liability.

55  Investment managers must be appointed in writing



The trustee of a redundancy fund must not make a non‑written appointment of an investment manager of the redundancy fund.  This is an offence of strict liability.

Note:
Grade A civil penalty

56  Individuals not to be investment managers of redundancy fund



A person must not intentionally be, or act as, an investment manager of a redundancy fund if the person is not a body corporate.

Note:
Grade A civil penalty

57  Disqualified persons not to be investment managers of redundancy fund


(1)
A person must not intentionally be, or act as, an investment manager of a redundancy fund if the person is, and knows that the person is, a disqualified person.

Note:
Grade A civil penalty


(2)
A person must not intentionally be, or act as, a responsible officer of a body corporate that is an investment manager of a redundancy fund if the person is, and knows that the person is, a disqualified person.

Note:
Grade A civil penalty

57A  Disqualified persons not to be custodians of redundancy fund


(1)
A person must not intentionally be, or act as, a custodian of a redundancy fund if the person is, and knows that the person is, a disqualified person.

Note:
Grade A civil penalty


(2)
A person must not intentionally be, or act as, a responsible officer of a body corporate that is a custodian of a redundancy fund if the person is, and knows that the person is, a disqualified person.

Note:
Grade A civil penalty

57B  Application for waiver of disqualified status


(1)
An individual may apply to the Regulator for a declaration under section 57D waiving his or her status as a disqualified person for the purposes of this Part only if:


(a)
he or she is a disqualified person solely because of the operation of subparagraph 51(1)(a)(i); and


(b)
the offence leading to him or her being a disqualified person is not an offence involving serious dishonest conduct as described in subsection (2).


(2)
For the purposes of paragraph (1)(b), an offence involves serious dishonest conduct if the penalty actually imposed for the offence is:


(a)
a term of imprisonment of at least 2 years or such longer period (if any) as is specified in the regulations; or


(b)
a fine of at least 120 penalty units or such larger fine, if any, as is specified in the regulations.


(3)
An application must:


(a)
be in writing; and


(b)
be made within 14 days after the commencement of this subsection or the person’s conviction, whichever is the later; and


(c)
identify the offence to which the application relates; and


(d)
to the extent that the court documents relating to the offence exist—be accompanied by a copy, certified to be a true copy by the Clerk or Registrar of the court, of those documents; and


(e)
give consent to the Regulator making inquiries in relation to the applicant of any law enforcement agency, regulatory agency or court that the Regulator believes on reasonable grounds has in its possession or control information directly relevant to the Regulator’s consideration of the application; and


(f)
be signed by the applicant.


(4)
The Regulator may accept an application meeting conditions referred to in subsection (3) other than paragraph (3)(b) after the end of the period referred to in that paragraph only if the Regulator is satisfied that there are exceptional circumstances that prevented the application from being made within that period.


(5)
The court documents are:


(a)
the information or indictment against the applicant; and


(b)
the transcript of the proceedings; and


(c)
witness statements and affidavits; and


(d)
the court’s judgment and orders; and


(e)
the court’s reasons for judgment.


(6)
If an individual is not reasonably able to obtain some or all of the court documents referred to in subsection (5), he or she:


(a)
may make an application that is not accompanied by those documents; and


(b)
must give the Regulator those documents as soon as practicable after making the application.


(7)
The Regulator must notify the applicant of any police force, agency or court of which the Regulator intends to make inquiries.


(8)
Such notification should if possible be given to the applicant as soon as practicable after a decision has been made to approach that police force, agency or court.

57C  Application must be decided within a period of time


(1)
Subject to this section, the Regulator must decide an application made under section 57B within 60 days after receiving it.


(2)
If the Regulator thinks that it will take longer than 60 days to decide the application, the Regulator may extend the period for deciding it by no more than 60 days.


(3)
The extension must be notified in writing to the applicant within 60 days after the Regulator receives the application.


(4)
If the Regulator makes an extension, the Regulator must decide the application within the extended period.


(5)
If the Regulator has not decided the application by the end of the day by which the Regulator is required to decide it, the Regulator is taken to have decided, at the end of that day, to refuse the application under subsection 57D(3).

57D  Notifying of the outcome of an application


(1)
If the Regulator is satisfied, having regard to any of the following:


(a)
the offence to which the application relates;


(b)
the time that has passed since the applicant committed the offence;


(c)
the applicant’s age when the applicant committed the offence;


(d)
the orders made by the court in relation to the offence;


(e)
any other relevant matter;

that the applicant is highly unlikely to be a prudential risk to any redundancy fund, the Regulator must, by notice in writing given to the applicant, make a declaration waiving the applicant’s status as a disqualified person for the purposes of this Part.


(2)
Despite any declaration waiving an applicant’s status as a disqualified person for the purposes of this Part, the applicant will still be a disqualified person if:


(a)
the applicant had been convicted of an offence involving dishonest conduct that the applicant did not include in the application; or


(b)
a civil penalty order has been made against the applicant; or


(c)
the applicant is insolvent under administration.


(3)
If the Regulator decides not to make a declaration waiving the applicant’s status as a disqualified person for the purposes of this Part, the Regulator must:


(a)
by notice in writing, record that it has so decided; and


(b)
give the applicant a statement, to which a copy of the notice referred to in paragraph (a) is attached, telling the applicant:


(i)

that the Regulator has so decided and of the reasons for that decision; and


(ii)

that the applicant must resign immediately and confirm that resignation, in writing, to the Regulator; and


(iii)
that if the applicant fails so to resign and is the responsible officer of a trustee, investment manager or custodian of a redundancy fund the Regulator will tell the body corporate of the applicant’s status as a disqualified person.


(4)
If the Regulator becomes aware that the responsible officer of a trustee, investment manager or custodian of a redundancy fund has failed to resign in accordance with the requirements of a statement under paragraph (3)(b) the Regulator must tell the body corporate that the applicant is a disqualified person.

57E  The effect of seeking a waiver of disqualified person status


(1)
If:


(a)
a person is a disqualified person; and


(b)
the person is eligible to make application for a declaration waiving his or her status as a disqualified person; and


(c)
the person makes application for such a declaration under subsection 57B(3) within the application period specified in that subsection;

the person is treated, for the purposes of this Act, (other than the purpose of the application for the declaration) as not being, and as never having been, a disqualified person until that application is decided.


(2)
On deciding an application for a declaration waiving the disqualified person status of a person to whom paragraphs 1(a), (b) and (c) apply:


(a)
if the Regulator decides to make the declaration, the Act applies as if the person had never been disqualified; and


(b)
if the Regulator decides not to make the declaration, the person again becomes a disqualified person from the date of the decision.


(3)
If:


(a)
a person is a disqualified person; and


(b)
the person is eligible to make application for a declaration waiving his or her status as a disqualified person; and


(c)
the person makes application for such a declaration under subsection 57B(4);

then:


(d)
pending the decision of the application the person continues to be a disqualified person for the purposes of this Act; but


(e)
if the Regulator decides to make a declaration waiving the person’s status as a disqualified person, the person is treated, for the purposes of this Act, as if the person had never been a disqualified person.

57F  The Regulator’s powers to seek further material


(1)
If, to decide an application under subsection 57B(1), the Regulator needs:


(a)

further information; or


(b)
the applicant’s consent to the Regulator making inquiries about the applicant from another person;

the Regulator may ask an applicant to provide information or consent.


(2)
The Regulator may, by notice in writing, require a person who has made an application under subsection 57B(1) to pay to the Regulator an amount equal to the amount of any fees charged to the Regulator by any law enforcement agency, regulatory agency or court for answering any inquiry by the Regulator about the applicant if the fees:


(a)
are of a kind prescribed for the purposes of this subsection; and


(b)
exceed an amount prescribed for the purposes of this subsection, or exceed, in total, such an amount.


(3)
The Regulator may, on the application of a person who has made an application under subsection 57B(1), waive in whole or in part, the requirement to pay an amount under subsection (2) if the Regulator is satisfied that there are special circumstances making it unfair to require the applicant to pay that amount or that part of that amount.


(4)
If the applicant fails to comply with the request, the Regulator must treat the application as having been withdrawn.


(5)
Nothing in this section or in section 57B prevents the Regulator from deciding an application before some or all of the requirements in subsection 57B(3) have been complied with.

58  Non‑compliance not to invalidate appointment or transaction



A failure to comply with a provision of this Part does not affect the validity of an appointment or transaction.

Amendments dealing with limitation on Protected Action and Prohibition of Levies

(1)
Amendment to definition of “objectionable provision” in clause 7.


Add new sub-clause 1(g) as follows:


7.1(g)
A provision that requires, provides for or permits payment of a prohibited levy under section 70A, other than one expressly authorised by this Act.

(2)
Add new clause dealing with “Prohibition of Levies on Employer”.

70A  Prohibition of Levies on Employer


(1)
Any levy is expressly prohibited unless 

(a)
the amount is paid into:

(i) a fund established under statute;

(ii) a redundancy fund that complies with the requirements of this Act;

(iii) a complying superannuation fund; or

(iv) a long service leave fund; 

(b)
the payment is in the nature of wages, leave entitlements and other payments of a like nature made directly by an employer to its employees; or

(c)
the payment is made to a fund, trust or account established by agreement both between:

(i) an employer organisation and one or more other employer organisations; or

(ii) an employer and one or more other employers; or

(iii) one or more employer organisations and one or more employers; or

(iv) an employee and one or more other employees; or

(v) an employee organisation and one or more employees; or

(vi) one or more employee organisations and one or more employees,

and the fund, trust or account is:

(A) established and applied solely for the purposes agreed between the parties to the agreement; and

(B) managed by a committee, where the majority of that committee comprises persons contributing the majority of the funds pursuant to the agreement, or their nominated representatives.


(2)
A levy other than one described in paragraph 70A(1)(a) to (c) inclusive is a prohibited levy.


(3)
An employee or employee organisation must not request directly or indirectly any of the parties to an agreement referred to in paragraphs 70A(1)(c)(i) to (iii) inclusive to make any payment from the agreed fund, trust or account, or into some other fund, trust or account or to any other person.

Note:
Grade A civil penalty


(4)
An employer or employer organisation must not request directly or indirectly any of the parties to an agreement referred to in subparagraphs 70A(1)(c)(iv) to (vi) inclusive to make any payment from the agreed fund, trust or account, or into some other fund, trust or account or to any other person.

Note:
Grade A civil penalty

70B  Payments not to be made or accepted with respect to Prohibited Levies


(1)
An employer must not make any payment to an employee, employee organisation or any trust, fund or account in response to a demand for a prohibited levy.


(2)
An employee or employee organisation must not accept a payment from an employee, if the employer would contravene subsection 70B(1) by making the payment. 

70C  Applications to the Court


(1)
An application may be made to the Court for orders under section 70D in respect of contraventions of section 70B.


(2)
The application may be made by:


(a)
the Minister; or


(b)
a person who has an interest in the matter; or


(c)
any other person prescribed by the regulations.


(3)
In the case of a contravention of section 70C(1), the application may also be made by the employer in question.

70D  Orders that the Court may make


(1)
In respect of contraventions of section 70B, the Court may, if the Court considers it appropriate in all the circumstances of the case, make one or more of the following orders:


(a)
an order imposing on a person who contravened or is contravening that section a penalty of not more than $10,000;


(b)
if the person contravened or is contravening section 70B(1)—an order requiring the person to pay to an employer compensation of such amount as the Court thinks appropriate;


(c)
injunctions (including interim injunctions), and any other orders, that the Court considers necessary to stop the contravention or remedy its effects;


(d)
any other consequential orders.


(2)
The Court must not make an order under paragraph (1)(b) requiring compensation to be paid to an employer who has contravened subsection 70B(2) in connection with the contravention referred to in that paragraph.

(3)
Amend Section 77 “Action in support of extraneous claims” in accordance with mark-ups as follows:
77  Action in support of extraneous claims


(1)
Building industrial action is not protected action for the purposes of the Workplace Relations Act if:




(a)
the action is engaged in for the purposes of supporting or advancing claims made in respect of a proposed building agreement; and


(b)
any of those claims relates to a matter that does not pertain to the employment relationship between the employer and employees who will be subject to the agreement including, without limitation, any claim that permits or requires:

(i) a direct or collateral benefit or payment being made to an employee organisation other than by way of membership fees; or 

(ii) a prohibited levy under section 70A being imposed on the employer.

(2)
Subsection (1) does not apply if the matter referred to in paragraphs (1)(b):


(a)
is incidental to a matter that pertains to that employment relationship; and


(b)
is essential for the purpose of making a particular provision of the agreement operate in a practical way.


Note:

The two issues identified in section 77(1)(b) would not satisfy the exception mentioned in sub-section (2).
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