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Submission by the National Electrical and Communications Association (NECA) on the Building and Construction Industry Improvement Bill 2003 and the Building and Construction Industry Improvement (Consequential and Transitional Provisions) Bill 2003.

Background

NECA is the Industry Association representing the interests of contractors delivering electrical and communications systems.

NECA makes available to its members expertise in Human Resource Management, commercial, contractual, technical training and the other disciplines essential for the efficient conduct in their businesses.

The NECA membership is 6,000 contracting businesses from every State. Whilst NECA’s membership comprises all the employers of skilled tradesman in the industry, it represents two of every three contractors operating businesses. The structure of the membership is as follows.

· Sole traders
 35%

· 1-5 employees
 35%

· 6-10 employees 
15%

· 11-25 employees
 8%

· 26-50 employees 
5%

· greater than 50 employees 
2%

NECA is an active participant of the Australian Chamber of Commerce and Industry (ACCI), NECA participated in the development of the ACCI’s submissions to the Senate Committee.  NECA endorses the ACCI’s submissions.  

The NECA submission has been approved by and has the authority of its National Council. 

This submission will deal specifically with those matters on which NECA has focussed throughout the Royal Commission and in respect of its Recommendations, namely Recommendations 168 – 174.

This submission should be read in conjunction with NECA’s earlier submissions to the Cole Royal Commission and its Recommendations on the Exposure Draft for the Bill.

Introduction 

NECA supported the establishment of the Cole Royal Commission.

NECA presented a submission to the Royal Commission in May 2002, participated in the conference conducted by the Royal Commission on Occupational Health and Safety in the Building and Construction Industry, and made submissions in response to the Royal Commission’s discussion papers about security of payment and skill development.

Upon the release of the report of the Royal Commission in March 2003, the NECA response offered broad endorsement of the Recommendations and made detailed comment with regards to the 4 themes of the NECA submission to the Royal Commission, which were:

· Accountability and Transparency of Registered Organisations.

· The requirement to employ Union nominated personnel. 

· Union threat to cap the number of EBA’s.

· Builders requiring Union signed EBA’s.

NECA commends the Bill tabled in Parliament by the Employment and Workplace Relations Minister, the Hon Kevin Andrews MP, on 6 November 2003, as it responded to many of NECA’s recommendations.  Regarding the Accountability and Transparency of Registered Organisations, we acknowledge that to a limited extent, the Bill accommodates NECA’s concerns but we submit that there are still too many gaps.  In order to illustrate NECA’s concerns, our submission includes a Case Study which stems from NECA Vic Branch’s experience in the joint management of an industry redundancy fund “Protect” with the ETU.  This case study was considered by the Royal Commission.

Throughout its dialogue with the Government, NECA has emphasised the importance of the Royal Commission’s Recommendations 168 and 169.  NECA submits that the inclusion of measures in line with these recommendations would make the proposed legislation significantly more effective:

· Recommendation 168 recommends that the surpluses in redundancy funds be applied to either the reduction of employer contributions or the accounts of employee beneficiaries.  NECA agrees with the Commissioner Cole that as a matter of principle, the surplus of redundancy funds should be applied to offset redundancy contributions, or be distributed to employees’ redundancy accounts rather than any collateral purpose; and

· Recommendation 169 recommends that legislation be enacted to implement uniform financial report, external auditing, actuarial assessment and annual reporting to a prudential authority.  In terms of federal legislation, Commissioner Cole referred to the accountability models in the superannuation legislation and the financial accountability provisions in the Workplace Relations Act 1996 as notable points of reference.

The Senate Enquiry 

NECA has addressed many of the extensive terms of reference of this enquiry as part of its contribution to the ACCI submission. For this submission, NECA will focus specifically on those matters that were the subject of its submission to the Cole Royal Commission and that it believes requires further comment. 

The following draws largely on the comments submitted to the Minister as the NECA response to the exposure draft of the Bill. NECA commissioned PricewaterhouseCoopers Legal to draft amendments to the Bill that would give effect to the Recommendations of the Royal Commission Report. The draft legislation is attached as Appendix 1 and is divided into several parts.

· The provisions implementing Recommendations 168 and 170 of the Royal Commission Report, including restricting the application of all funds earned or generated, including surplus funds, to either decrease employer contributions or distribute the funds to employees’ accounts: i.e. That the sole purpose of the funds generated is directly for redundancy entitlements, and not for some collateral purpose.

· The provisions implementing Recommendation 169 of the Royal Commission Report, which are based on schedule 1B of the Workplace Relations Act – this schedule deals with Financial Reporting and Auditing Requirements on organisations registered under that Act. It incorporates the principles of prudential behaviour as covered in the Superannuation Industry (Supervision) Act and compliments the provisions of point 1 above.

· provisions which, subject to various exceptions, prohibit the establishment of further levies or funds as between employers and employees.

· The provisions which limit the ability of industrial parties from taking protected action under the Workplace Relations Act in support of the imposition of prohibited levies or in support of some collateral benefit.

NECA’s primary purpose in proposing these provisions is to create a legislative environment which ensures that only certain limited types of funds are created, and those funds established through levies are managed transparently with appropriate accountability measures in place in respect of the management of those funds.  NECA endorses recommendation 169 and submits that it is appropriate for redundancy funds to be managed in accordance with a regime similar to superannuation funds and long service leave funds.  

Flowing on from this, NECA also submits that if parties wish to establish funds outside of the recognised categories (eg. redundancy funds, long service leave funds and other statutory funds), strict parameters should be placed on the management of these funds.  The draft legislation contemplates that all funds which involve an arrangement between employers and employees (including a fund established jointly by an employer organisation and employee organisation, or a fund established by an employee organisation and an employer) should only be created by statute (rather than by indirect or industrial pressure imposed on employers).  

In relation to funds which do not involve arrangements for example between employer and employees, NECA’s draft legislation provides an approach which would require the parties to (1) clearly agree upon the purpose to which the funds will be put, (2) apply the funds towards that agreed purpose and (3) manage the fund so that the major contributor of the funds is also the its principal controller.  

NECA’s proposed legislation would prohibit the training levy recently proposed by the Master Builders Association Victoria and the CFMEU.  This is because the employers contributing to this fund have no substantive comfort that the funds will be applied solely towards the training of participants, or in a manner consistent with the desires of those paying for such training – the employers.  On the other hand, under NECA’s proposed approach, the CFMEU could charge a levy on its members for the establishment of a similar fund, provided that (1) the purpose of the fund is agreed with its members, (2) its members control the fund and (3) the fund is applied solely towards its purpose.  Or, employers and their employer association could establish such a fund.

NECA’s draft legislation acknowledges that section 77 of the Bill limits the range of “extraneous claims” which can be made in an industrial negotiation.  NECA’s proposed amendments to section 77 are intended to clarify that prohibited levies and demands which lead to some extraneous benefit for Unions (beyond membership fees alone) are also “extraneous claims” under section 77.  

Case Study:

In its response to the exposure daft, NECA acknowledged that the draft was comprehensive and addresses many of the Recommendations of the Royal Commission.  However, NECA submitted that that the Bill was deficient at Chapter 10 in regard to the accountability of organisations. Commissioner Cole in his Recommendations 168 – 174 was very specific and clear about the necessity to change not only the requirements that regulated the reporting of all sources and application of funds, but also to make changes to require transparency for all sources and applying funds in the industry.

The circumstances that gave rise to the Recommendations were manifestly contrary to the rule of law and were clearly inconsistent with both community expectation, and acceptable behaviour. The following are extracts from the Recommendations and relevant preamble in the Royal Commission Report:

· Assets should not be able to be quarantined so as to defeat creditors.

· Money acquired in affect compulsorily should be used solely for the purpose for which it is collected. 

· Redundancy Funds… should operate solely for the redundancy benefit for employees… but they instead provide significant income streams for others.

· Approximately $500m of redundancy funds is currently under management but they function without any genuine prudential control.

· It should be made unlawful during agreement negotiations for a party to fail to fully disclose the existence of and monetary extent of commissions or other benefits to be received by any party to an industrial agreement arising from that agreement. The party should disclose all benefits to be received or otherwise the benefits should not be obtained. 

· Members and others reading such disclosures should be able to see the extent of commissions, from whom they were received and the reason for the payment.

· One of the case studies examined by the Commission found that significant undisclosed income derived by a Union was transferred into two trusts established by it. The audited accounts for that Union for the year ended 31 December 2000 filed with the Industrial Registry were not consolidated accounts and did not include the financial statements of the two trusts.

One of the case studies considered by the Royal Commission highlights not only the circumstances which gave rise to Recommendations 168-174, but also the necessity for implementation of the relevant Recommendations. The analysis was undertaken by the Royal Commission and was the subject of examination with the witness Dean Mighell. The document reference is “029.0717.0839.0001-ETU Financial Analysis”, Appendix II. The following summarises the relevant facts:

· The ETU Victorian branch is an organisation registered under the Workplace Relations Act.

· Nominees of the ETU and NECA Vic branch manage the redundancy fund “Protect” as directors of the corporate trustee, ElecNet (Aust) Pty Ltd (ElecNet).

· Distributions from the redundancy fund were paid to NECA and the ETU. The payment to the ETU was deposited directly in the ETU Vic branch distress, mortality and training fund trust; and the ETU Vic branch trust. 

· The Trustees of both ETU trusts were the individuals Mighell, Doran, Marshall, McNamara, O’Neil. 

· The Building Redundancy fund INCOlink also paid surpluses to the ETU which it deposited in the trusts.

· International Underwriting Services (IUS) provided income protection insurance under an insurance contract to Protect.

· IUS paid commission on the above insurance to the “Very Good Company Pty Ltd” which subsequently deposited the money in the ETU Vic Branch Trust.

· Protect purchased a $25 million annuity. Commission on the purchase was paid to the ETU which deposited the commission in the ETU Vic Branch Trust through a chain of three companies. Other individual s also received substantial commission payments. 

· The Trust made loans to other Union branches and purchased property in Tasmania. 

· The existence of the trusts was not reported to the membership of the ETU or to NECA.

· The commission on the insurance was not reported to the Directors of Protect or NECA.

· The ETU Vic Branch has no legal or formal relationship with the trusts.

· The activities of the Trusts were not reported to the members either through ETU newsletters, annual reports or accounts or in any other form.

· Receipts to the Trusts as per the chart aggregate approx $3.4 million. These moneys were commissions from the income protection insurance premiums being paid by employers, pursuant to industrial agreements, without those employers knowing of the commissions.

The essence of the situation is that Union staff and officers by their activities representing the Union, obtained substantial amounts of money by way of commissions or fees that were not disclosed properly or at all, and paid to unrelated organisations (the trusts). There was no accountability to the Union, the members, the Regulator (Industrial Registrar), the Employers that paid the money or the Employer Organisation.

We note that the above is only one case study. The Royal Commission heard of similar such cases with other Unions and employer organisations. There is no intended implication that any individual benefited personally from these activities or that the circumstance applies to Unions only. 

There are three issues of concern;

· The arguable illegality of the process through which the income was generated.

· The lack of transparency in the reports and structure. 

· The difficulty confronting employers – under threat of crippling industrial action – resisting demands that are effectively payments from employers for the benefit of Unions or to parties connected with Unions. 

The arguable illegality is reflected in the Royal Commission’s adverse findings set out in paragraphs 112 and 113 of Chapter 7, Volume 10 of the Royal Commission Report, extracted below:

“112
Section 9(1) of the Fair Trading Act 1999 (Vic) provides that:

A person must not, in trade or commerce, engage in conduct that is misleading or deceptive or is likely to mislead or deceive.

“113
Having regard to the provisions of s9 of the Fair Trading Act 1999 and the finding that Dean Mighell […] failed to disclose to the representatives of NECA Victoria when asked that the CEPU Electrical Division Victorian Branch was receiving a spotter’s fee or commission, and informed them that the CEPU Electrical Division Victorian Branch was not receiving any benefit form the policy during negotiations for pattern EBAs, on the material before me, I am satisfied that Dean Mighell, the Secretary of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia, Electric Division, Victorian Branch, engaged in unlawful conduct. ” (our emphasis)

NECA hopes that the establishment of the ABC Commissioner will promote the rule of law within the industry.  In relation to NECA’s other two concerns (transparency and industrial action pressure), NECA’s proposed draft legislation addresses these issues by ensuring that:

· redundancy funds are accountable to the employer contributors; and

· employers can meaningfully resist extraneous claims by Unions, the fulfilment of which would see many employers become inadvertently and unwillingly fund union activities and expenses.

From a community perspective, the public could draw a very real parallel with the electoral system whereby political donations are required to be declared and shareholders and members have a right to know if the earnings from the activities of their organisations are to be paid to a political party. Further, there are legal imitations on the manner on which funds are able to be collected and also limitations on those funds being used for legally permissible purposes. The “shareholders or members” approval should be sought and the payment declared. 

The issues are primarily those of governance and the NECA proposals for further amendment to the Bill do no more than create an environment that provides the Building and Construction community with a complete framework for effective corporate governance.

Appendix I

The appendix is submitted in the format of draft legislation that can be inserted or added to the Bill.

The draft legislation is divided into several parts:

1. The provisions implementing Recommendations 168 and 170 of the Royal Commission Report. The sole purpose test is based on the Superannuation Industry (Supervision) Act. 

2. The provisions implementing Recommendation 169 of the Royal Commission Report, which is based on schedule 1B of the Workplace Relations Act. This schedule deals with financial reporting and auditing requirements of Unions. It also incorporates some aspects from superannuation legislation that deal with the prudential requirements of superannuation funds and can be applied equally to redundancy funds.

3. Draft provisions limiting protected action and prohibiting certain levies. 

The documentation appears extensive but is not complex, is consistent with existing practice in similar models, is complete and is complimentary to the other provisions in the Bill.

The nature of the amendments being sought can be summarised as follows:

1. Regarding redundancy funds:

a. They would become subject to regulation of a type similar to the superannuation funds.

b. The effect of the proposed legislation is that that no commission or similar sums that are received by brokers or other persons providing policies, can be paid to employer associations, Unions or persons directly or indirectly related to employer associations or Unions.

c. It would become unlawful for any person to charge or seek to charge more than the raw costs, exclusive of commissions, of the relevant premiums for severance or long service leave.

d. All moneys generated by those funds are applied only for the employee beneficiaries of those funds.

2. Certain levies or contributions to funds are prohibited

a
Demands for money for such funds or levies can not be the subject of protected industrial action, and cannot form part of the terms of the certified agreement.

b
Any term in a certified agreement or a demand in industrial negotiations which would result in an employee organisation receiving a collateral benefit (other than by way of membership fees) is an extraneous claim, and therefore prohibited.  

c
Any such funds or levies that are agreed, must be subject to a committee of interested and relevant parties.  Majority voting control of that committee must be comprised of those persons who have paid the majority of those funds. (for example, if the majority of the funds are collected from a Union, then the Union would have majority of control. If the majority of the funds are contributed by the employer association, then that employer association would have control, and if the majority of funds are contributed by employers, then those employers would have control);

d
The said management committee must apply those funds together with any income earned solely for the purpose expressed at the time of the collection of those funds.

Constitutional Issues 

In proposing legislation purporting to regulate making its submissions in respect of further regulation of redundancy funds, NECA is mindful that the regulation of redundancy funds needs to be constitutionally sound.  However, NECA’s preliminary advice is that there would be scope within the Constitution to regulate redundancy funds.  We refer in particular to the following three heads of Commonwealth legislative power:

· the Corporations power (s51(xx)):  Of the redundancy funds referred to in the Royal Commission Report, all but one (BIRST) were administered by a corporate trustee.  Attempts to avoid this regulation by the appointment of personal trustees would leave individuals exposed  – we understand that BIRST may be moving towards a corporate trustee structure.  There may be scope under the Constitution to regulate the activities of the corporate trustee as a “Constitutional Corporation”;   

· The External Affairs power (s51(xxix)):  The Termination of Employment Convention has been incorporated into domestic law through the Workplace Relations Act.  This convention addresses the issue of redundancy entitlements drawn from funds constituted by employer contributions.  This may provide a basis upon which to legislate; and

· The incidental power (s51(xxxix)) may also provide a relevant basis, as being a matter incidental to the conciliation and arbitration, external affairs or corporations power.

NECA acknowledges that this advice is only preliminary.

Transition 

The NECA submission does not address the transitional issues that would arise. 

It is our view that the transitional issues can be addressed by transitional legislation providing for an appropriate phasing-in time. All other claimed difficulties, to the extent that they are valid and can be worked through on a case by case basis and perhaps dealt with by Regulation.

Appendix I

PROPOSED AMENDMENTS TO THE BILL

Appendix II

ETU FINANCIAL ANALYSIS
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