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CPSU Recommendation

CPSU, the Community and Public Sector Union, PSU Group recommends that the Building and Construction Industry Improvement Bill 2003 be rejected by the Committee. 

CPSU supports the recommendations contained in the ACTU submission to this inquiry.

CPSU Submission

Introduction

1. CPSU welcomes the opportunity to make a submission to the Senate Employment, Workplace Relations and Education References Committee Inquiry into the Building and Construction Industry.

2. In making this submission CPSU endorses the submission made by the ACTU to this inquiry.  This submission is a brief supporting submission that highlights some particular issues. 

3. CPSU also supports the resolution carried unanimously at the 2003 ACTU Congress in August 2003 regarding the Cole Royal Commission, as reproduced in the ACTU submission to this inquiry.

Background to the BCII Bill

4. CPSU believes that the Building and Construction Industry Improvement Bill 2003 (BCII Bill) should be viewed in the context of the Federal Government’s ongoing assault on the legitimate role of trade unions in the workplace.

5. The provisions of the BCII Bill seek to apply many of the contentious points of the Federal Government’s industrial relations policy purportedly to one specific industry.  The thrust of this industrial relations policy can be identified in the 12-14 workplace relations bills which have repeatedly failed to gain support in the Senate. 

6. The terms of the BCII Bill itself are written so that some parts, such as “Chapter 5 Awards, certified agreements and other provisions about employment conditions” for example, may apply to industries as broad as:

· The federal state and territory public sectors;

· The airline and aviation industries; and

· The communications industry.

7. There is therefore little reason to doubt that if successful in applying the provisions of the BCII Bill, that the Federal Government would then seek to expand the application of this policy and many of the provisions of this bill to other industry sectors.

8. The BCII Bill seeks to restrict legitimate union activity to a level well below what is regarded internationally as within the appropriate range for a democratic nation. For example, collective bargaining and the right to strike are core labour standards enshrined by the ILO, yet the Federal Government has persisted in seeking to curtail these rights. 

Deficiencies in the Federal Government’s response to the Cole Royal Commission 

9. Having read relevant sections of the report of the Cole Royal Commission and the provisions of the BCII Bill, CPSU believes the Federal Government has deliberately chosen to use the Report of the Cole Royal Commission as a pretext to attack all unions and employees through the BCII Bill and particularly those in the building and construction industry. 

10. The lack of a balanced response is evident from the lack of action or response to recommendations of the Cole Royal Commission that would lead to overall improvements in security of wages and entitlements and occupational health improvements to the building industry workplaces. 

11. In particular, the approach of the Federal Government is deficient in that it does nothing to implement recommendations of the Cole Royal Commission regarding important industry issues such as:

· security of payments by head contractors to subcontractors;

· use of sham corporate structures in the building industry;

· underpayment of workers’ entitlements;

· worker’s compensation premiums and taxation. 

Therefore CPSU supports the recommendations of the ACTU regarding amendments to The Corporations Act, improved funding of the ATO, DEWR and OWS, improved legislation on protecting employee entitlements and superannuation and extending the AIRC’s powers
.

12. Furthermore, it is of considerable regret to CPSU that the Federal Government has shown scant interest in addressing the national OH&S issues raised in conjunction with the Cole Royal Commission. 

13. In part this may be attributable to the fact that the Royal Commission gave little attention to these issues in its public hearings and refused on a number of occasions to pursue these issues when raised by witnesses. 

14. Despite the neglect of an important industrial area by the Cole Royal Commission and through the Federal Government response in the BCII Bill, these issues cannot be ignored.

15. Therefore, CPSU supports the recommendation of the ACTU that national OH&S issues related to the construction industry should be pursued through the tripartite National Occupational Health and Safety Commission (NOHSC). 

16. CPSU endorses the ACTU call for the Federal Government to provide resources to NOHSC, so that as a matter of priority, they can work to develop national standards and codes of practice for the construction industry.
 

17. CPSU also endorses the ACTU recommendation for the adoption of national targets for the improvement in the level of death and injury in the construction industry and for appropriate comparative performance monitoring to take place so that these targets can be determined and set.
 

The Australian Building and Construction Commission

18. CPSU submits that the establishment of the Australian Building and Construction Commission (ABCC) is both unnecessary and unwarranted.

19. There is no justification for the establishment of a new commission to enforce industrial relations legislation when the existing AIRC is able to already do this. 

20. The Interim Task Force has decided not to proceed with many of the matters referred to it by the Royal Commission.  This is an indication of the lack of evidence to support findings of alleged unlawful conduct in the building and construction industry.  As such there is no justification for the onerous mandatory-reporting regime proposed in this bill. 

21. Furthermore, the level of monitoring and mandatory reporting by employers to the ABCC will place an absurdly bureaucratic burden on the building industry. 

22. In addition, the coercive powers proposed for the ABC Commissioner under section 230 of the bill are disproportionate to the scale of any identified problem in the building and construction industry and would represented an unwarranted level of unchecked investigative power into the industry. 

23. CPSU particularly opposes section 231(1)(b) of the BCII Bill that seeks to override the common law privilege against self-incrimination. This privilege is a fundamental human right and any moves to attack it in this bill should be strongly resisted.

Occupational Health and Safety provisions

24.  The OH&S provisions of the Building Code proposed under section 26 of the bill will likely lead to a situation where duplicate Commonwealth and State or Territory provisions may apply on the one work site. 

25. CPSU believes that any move that leads to an escalation of complexity will undermines the effectiveness of OH&S arrangements and create confusion about health and safety protection measures. 

26.  The provisions establishing the powers of a Federal Safety Commissioner under the bill ensure that, contrary to the recommendations of the Cole Royal Commission, the Commissioner would be dependent on the Minister, the Department and the ABCC Commissioner for resources and performance of his or her functions. This proposal represents a failure of the Federal Government, yet again, to deliver the best outcomes for the building industry.

27.  The CPSU objects to sections 46 and 47 of the bill that conflict with the common law right to refuse to comply with an instruction from an employer which exposes the employee to unreasonable danger of injury or disease. 

Awards

28. The BCII Bill mounts a sustained attack on the rights of employees in the building industry by substantially reducing the scope of what the AIRC may consider in dealing with industrial disputes.  The BCII Bill, if enacted, would effectively constitute a further round of Award stripping, removing minimum rights and entitlements from Australian workers.

29. CPSU is concerned that the terms of what constitutes a “building industrial dispute” have been drafted in such wide terms that parts of the BCII Bill may have application well beyond the areas the government claims to be targeting with this bill.

30. In the terms of the BCII Bill, a “building industry dispute means an industrial dispute that relates to building employees, whether or not the dispute also relates to other employees”.  CPSU and the CFMEU are parties to disputes that are settled or partially settled by Awards, such as:

· The Australian Public Service Award 1998 (AW766579);

· Employment Conditions Australian Capital Territory Public Sector Award 2000 (AW805493); and
· The Airline Operations (Qantas Airways Ltd) Award 1999 (AW765516)

While nothing in the government’s rhetoric indicates the application of the BCII Bill beyond the building industry, the terms of this bill may well be designed to have application to disputes such as these.  

31. The definition of building work at Section 5 of the BCII Bill includes “the installation in any building, structure or works of …communications systems.”  It would appear that the Federal Government might have the intent of applying its “building industry” bill to the communications industry and major companies such as Telstra and Optus.

Certified Agreements

32. CPSU notes with disapproval that in this bill the Government is seeking to discourage the making of agreements, including certified agreements, in the building industry.  Enabling employers and employees to choose the form of agreements that are most appropriate for them is currently a Principle Object of the Workplace relations Act 1996.

33.  Sections 53-61 of the BCII Bill will only lead to uncertainty and the imposition of technical impediments to agreement making.  The BCII Bill appears to increase the possibility of certified agreements expiring in the middle of jobs and industrial action potentially occurring sub-contractor by sub-contractor. 

34. As we discussed in the section “Awards” above, the operation of Chapter 5 of the BCII Bill may be so wide as to introduce significant uncertainty into agreement making in industries far removed from the building and construction industry.

Industrial Action

35. The bill contains restrictions on industrial action or unprotected industrial action that are disproportionate when looked at in the context of the industry as a whole. As such, these measures are extreme and unwarranted, and should be rejected. 

Right of Entry

36. Australian workers have a right to be represented by their employee organisation. A key element of this right is the capacity for employees to have discussions with their union representatives in their workplace.  Unions have a responsibility to hold discussions with employees and in a manner that is least disruptive for employees, such as holding those discussions in the workplace.

37. The right of entry provisions in the BCII Bill appear designed to make it almost impossible for unions to properly carry out their role and responsibilities in the workplace.  

38. These provisions are specifically designed to hamper employee’s capacity to join the union in the workplace and can only be characterised as another plank in the Federal Government’s overall assault on union representation of workers.

39.  The CPSU particularly objects to the provisions of the bill that restrict union officials to an area of the workplace determined by the employer, including the route taken to get there. 

40.  Other issues of concern in these provisions are:

· the attempt to override state jurisdiction; 

· the unnecessary degree of investigation of an applicant for a permit under proposed section 182; 

· the automatic expiry of permits after three years under section 183; and 

· the removal of the current ability of the AIRC to determine disputes in this area.

Accountability of organisations

41.   The CPSU objects to the provisions of the bill that create more stringent conditions for the disclosure of donations by unions than is currently the case with political parties. No reason exists that justifies establishing different levels of accountability in this matter for unions. 

Independent contractors and labour hire

42.  The CPSU endorses the comments in the ACTU submission on problems associated with the large number of subcontracting or labour hire companies in particular industries. This view coincides with the experience of the CPSU in other industries. 

Whistleblower Legislation

43. The CPSU strongly endorses the ACTU recommendation that legislation be introduced 

Conclusion

44.  In conclusion, the CPSU repeats its fundamental objections to this bill as a whole. Most provisions of the bill are unnecessary, unwarranted and represent an attack by the Federal Government on workers and legitimate union activities in the building industry and throughout Australian industry. 

45.  Despite the $60 million Cole Royal Commission, the Federal Government has failed to establish sufficient evidence to support their attack on unionism in the building industry. 

46.  The Committee should therefore reject the BCII BILL. 
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