TAKING LIBERTIES -
THE COLE ROYAL COMMISSION INTO THE 
BUILDING AND CONSTRUCTION INDUSTRY –
PROCEDURES, RECOMMENDATIONS, AFTERMATH.
INTRODUCTION 

According to one bibliographer there were in excess of three thousand government sponsored inquiries of various kinds in Australia in the period from self-government to 1960.
 Royal commissions make up a significant number of these. From 1856 to 1981 there were 158 royal commissions in Victoria alone.
 At a federal level in the period from federation to 1985 there were no fewer than 36 royal commissions, 22 of which took place between 1961 and July 1984.
 The building and construction industry and its industrial protagonists have by themselves been the focus of 3 royal commissions in the 20 years from 1981 to 2001.

Because it can be safely assumed that governments at both federal and state levels will continue to use various non-judicial tribunals, it is important that there is some consideration given to the procedures adopted by these bodies in the discharge of their functions. In the case of royal commissions, the importance of keeping watch on those procedures is magnified because of the sweeping coercive powers they possess and the implications this has for the basic freedoms of the citizenry. 
At the time of writing, the Federal Government is considering a recommendation from a recent royal commission of its own that the powers available to such bodies under the Royal Commissions Act 1902 (Cth) be significantly extended.
 
The Senate Employment, Workplace Relations and Education References Committee is also currently considering a Bill arising out of that same inquiry which includes the prospect of a permanent regulator for the construction industry invested with wide-ranging coercive powers going well beyond even those of the traditional criminal law enforcement agencies.
The purpose of this short paper is to examine the procedures adopted by the Cole Royal Commission. In particular, its approach to the application of the principles of natural justice is considered. One of the Cole Royal Commission’s key recommendations is also considered. This is the recommendation relating to the conduct of future royal commissions, in particular the recommendation that royal commissions not merely have the capacity to compel answers to questions and the production of documents, but that they also be empowered to compel people to provide a statement of information about that person’s knowledge of any matter within the commission’s terms of reference.
 
The discussion of these issues is examined in the context of their critical implications for Australian civil rights.
THE COLE ROYAL COMMISSION

Within a short period of time in 2001
, the Howard Government announced the establishment of two royal commissions. The first was the HIH Royal Commission, an inquiry into the largest single corporate collapse in Australian history.
 The second was the Royal Commission into the Australian Building and Construction Industry [the Cole Commission]. These inquiries ran in tandem for the most part, during 2002. Each was required by their terms of reference to consider whether unlawful acts had taken place in the context of the matters they were investigating.

The procedures adopted by the Cole Commission have been the subject of some debate and controversy. As will be seen from what follows, Commissioner Cole accepted that he was bound by the current state of Australian law to accord natural justice or procedural fairness to those affected by the proceedings of that Commission. He also had wide latitude to determine the procedure that would be adopted and he developed detailed rules of procedure with the current natural justice obligation in mind. However legislators and public policy makers must consider whether in the light of the Cole Commission experience, the natural justice obligation as applied in the Cole Commission is any longer sufficient to serve the public interest. 
NATURAL JUSTICE AND ROYAL COMMISSIONS
Whilst the practices of the ordinary courts in the typical adversarial context are widely known, well developed and predictable, it seems that in the case of royal commissions and other types of non-inter partes inquiries, there is a greater range of possibilities for how such proceedings are to be conducted. Even though there is no shortage of case law in this area there appears to be no firmly settled basis on which a person affected by such hearings could expect the proceedings to unfold. This is said to be a function of the fact that such inquiries vary greatly in terms of not only their purpose and resources (including constraints of time), but also their subject matter and the interests at stake and in such situations, the appropriate procedure is best determined by the person appointed to conduct the inquiry. 

It also seems clear that at least in the case of royal commissions, the precepts of natural justice and their applicability have been constantly evolving and as a general rule, expanding in this area over time.
Like many of the State Acts governing royal commissions, the Royal Commissions Act 1902 (Cth) does not contain any detailed provisions governing the proceedings of such bodies. The procedures adopted by royal commissions are largely, though not entirely, a matter for the discretion of the person conducting the inquiry. In Australia the single most important qualification to this discretion is the duty to accord natural justice.
Natural Justice 

It is widely accepted that natural justice consists of two common law rules designed to ensure fair decision making by bodies with the capacity to affect the rights of individuals. These two rules are:-

(a) the hearing rule (audi alteram partem) – the principle that a decision-maker must afford an opportunity to be heard to a person who will be adversely affected by a decision;

(b) the rule against bias (nemo debet esse judex in propria sua causa) – the principle that a decision-maker must be disinterested or unbiased in the matter to be decided.
  

On occasions the courts make reference to a third requirement of natural justice, namely that decisions must be based on logically probative evidence.

Although there were various claims that the Cole Commission infringed these rules including the rule against bias, (both actual and perceived against Commissioner Cole himself), many of the criticisms of the Commission relating to its partiality were simultaneously directed at the processes it adopted during the hearings. Greater lessons for the future might be gained from a consideration of the following complaints about the process:

(a) the strict limitations placed on cross-examination led to an unfair presentation of the evidence relating to union witnesses;

(b) the positions taken by Counsel Assisting the Commission were said to demonstrate a bias against union interests. 
The Expansion of Natural Justice

The general reach of the doctrine of natural justice has expanded in recent years to protect interests that were previously beyond its scope. In Annetts v. McCann
 the High Court noted that it was not until 1969 that “the common law rules of natural justice were extended to the protection of legitimate expectations” and “even later ……to public inquiries whose findings of their own force could not affect a person’s legal rights or obligations.”
 
Consistent with this trend, the application of the principles of natural justice to royal commissions has also changed over time. 
“At one time the view may have been taken that a royal commission could never be under an implied duty to conform with the principles of natural justice inasmuch as its function is merely to inquire and report. But in recent times the frontiers of natural justice have been much extended, and there have been cases in which courts have held agencies to be under an implied duty to accord natural justice, notwithstanding that there is only to investigate and report. Whether such an agency is bound by the principles of natural justice will depend very largely on what it is that it is required to investigate and what the consequences of its findings might be. The case for fixing a royal commission with an obligation to accord natural justice will certainly be much stronger if its terms of reference require it to investigate accusations against particular persons or organizations.”
 

In his 1982 work Royal Commissions and Boards of Inquiry – Some Legal and Procedural Aspects
 Hallett observed:- 

“If a duty to conduct inquiries, or particular types of inquiries, in accordance with the principles of natural justice could be established, much of the opportunity for injustice to result from an inquiry would disappear.”

As recently as 1984, royal commissions were conducted in Australia without the observance of the principles of natural justice. In the Final Report of the Costigan Royal Commission the Commissioner said:-

“Natural justice does not have a role to play; it is to have its effect and to impart its fairness at a later time.”
  
The reasoning for such an approach was said to be that the Commission was required to report only, and if and when a matter it had considered found its way to the ordinary courts, natural justice would apply in full at that point.

Fortunately such an approach has since been abandoned. It seems clear enough now that the duty to observe natural justice extends to Commonwealth royal commissions. In Kingham v. Cole,
 a case brought in the Federal Court challenging the processes adopted by the Cole Commission in the very early stages of the Commission’s deliberations, the Court observed that it was “accepted that the Commissioner is bound by the rules of natural justice.”
 
The final report of the Cole Commission acknowledged:-
“This Commission had the power to prejudice the rights, interests or legitimate expectations, as it is clear that a person or organisation’s reputation is an ‘interest’ for these purposes. It is equally clear that there are no provisions in the Royal Commissions Act 1902 (Cth) that excludes the application of the principles of procedural fairness. Consequently, the Commission was required to comply with the principles of procedural fairness, and its procedures were established with that in mind.”

The Cole Commission also concluded that the content of the rules of procedural fairness are variable and that they have “limited content” in the context of investigative bodies such as royal commissions.
 
PROCEDURES OF THE COLE ROYAL COMMISSION
Royal Commissions are not bound by the rules of evidence and consequently evidence that would ordinarily be inadmissible in court proceedings, such as hearsay, can be received. Nor do the traditional legal notions of standard of proof and onus of proof apply. As the Cole Commission itself noted:-
“The law does not mandate any particular level of satisfaction that must be achieved before a finding of fact, which carries no legal consequences, may be made by a Royal Commission.”

and:-

“I do not regard the concept of the onus of proof as applicable in the context of a Royal Commission.”

In those circumstances and given the widely accepted notion that decisions or findings ought at least be based on logically probative evidence, the procedures that are adopted which ultimately lead to the conclusions of such a royal commission, assume particular importance. In the case of the Cole Commission one issue that arises is whether the procedural restrictions that were imposed denied those affected a right to be heard.
During the life of the Cole Commission various practice notes and rulings were issued in relation to the conduct of the proceedings generally. On 10 December, 2001, the date of the opening of public hearings of the Cole Commission, the first practice note was issued. It included the following:-
Examination and Cross-examination of Witnesses
12. 
Any witness who is legally represented who has been examined (including cross-examination) by Counsel Assisting the Commission may next be examined by his or her own legal representative and then cross-examined by or on behalf of any person considered by the Commission to have sufficient interest in so doing.  The witness’s own legal representative and finally Counsel Assisting the Commission may re-examine.  At all times, duplication and repetition is to be avoided.
13.
A copy of any document proposed to be put to a witness in cross-examination must be provided to Counsel Assisting the Commission as soon as possible after a decision is made to use the document for this purpose, and in all cases prior to its intended use.

The second practice note issued shortly after on 19 December, 2001 included the following:-
Witnesses
10.
Where possible, and subject to Counsel Assisting the Commission deciding otherwise, the proposed order in which witnesses are to give evidence and the statement of each witness will be included in CourtBook before the witness is called to give evidence.
11.
When a witness is called by Counsel Assisting the Commission to give evidence, the witness will be asked to adopt his or her witness statement and such statement may be expanded upon as necessary. The hearing of the evidence of that witness will be adjourned prior to any cross-examination.

12.
Persons other than Counsel Assisting will not be permitted to cross-examine such witness unless and until they have provided to Counsel Assisting a signed statement of evidence advancing material contrary to the evidence of that witness.  Any person providing such a statement will be called by Counsel Assisting and asked to adopt that statement and will be examined by Counsel Assisting.

13.
Counsel Assisting the Commission and any person with a demonstrated sufficient interest to do so, and granted leave by the Commissioner, may cross-examine each witness.  Cross-examination will be limited to the matters in dispute, and may otherwise be restricted by the Commissioner in accordance with the power conferred by Section 6FA of the Royal Commission Act 1902.
14.
When a witness has adopted the whole or part of a witness statement, then those parts which have not been challenged by cross-examination, may be accepted by the Commissioner as an accurate statement of fact or opinion, if he considers it appropriate to do so.
KINGHAM V. COLE 
It was primarily the restrictions on cross-examination set out in paragraph 12 above that were considered by the Federal Court in Kingham v. Cole. 
In that case it was not argued that the Commission did not have a discretion to impose limitations on cross-examination since s 6FA of the Royal Commissions Act 1902(Cth) permitted certain persons “so far as the Commission thinks proper, to examine or cross-examine any witness on any matter which the Commission deems relevant to the inquiry.” Nor did the applicants argue that cross-examination was always a component of the rules of natural justice. What was put was that where the circumstances imported cross-examination as part of the application of the principles of natural justice, it was unfair to restrict it and that paragraph 12 was in practice, an unfair restriction.

The Court refused the application on a number of discrete bases. Firstly some reliance was placed on the decision of the High Court in National Companies and Securities Commission v. The News Corporation Ltd (1984) 156 CLR 296 (NCSC)where the High Court set aside an earlier direction that permitted cross-examination by News Corporation. Heerey J in Kingham appeared to prefer this decision to the later decision of the Federal Court in Australian Postal Commission v. Hayes (1989) 23 FCR 320. He said that NCSC “provides no positive support for cross-examination being an inevitable concomitant of natural justice”
 
His Honour Heerey J was certainly alive to the distinction between the circumstances that prevailed in NCSC and those of the Cole Commission because he referred to them in his judgment.
 The main differences he identified were that in the former case it was not part of the NCSC’s function to publish adverse findings and that the hearings were held in private. 
The proceedings in Kingham were decided before much evidence had been heard. At that stage the indications were that generally, the hearings would be conducted in public.
 In the final analysis the hearings were lengthy and overwhelmingly public with 171 days and 749 witnesses heard in the public sittings and 22 days and 48 witnesses heard in private hearings.
 Given the Cole Commission’s terms of reference and the obligation to inquire and report, and the given the history of previous Commissions, it was likely that adverse findings would be published. What the Federal Court probably did not anticipate was just how important the publication of adverse findings to the world at large would be in both the Final Report and the Federal Government’s political response to it.
The Cole Commission’s Final Report identified and published instances of unlawful conduct and the names of those who were said to have engaged in that conduct. In the case of possible criminal offences the details were not published although the number of such “findings” was made public. In such circumstances it may not be sufficient to only allow cross-examination that is telegraphed in advance and confined to particular cases. 

The Federal Government has, since its initial media release on the day the Cole Commission Final Report was handed down, made much of the so-called “392 separate instances of unlawful conduct” and “25 different types of unlawful conduct”. It prepared its own table of findings and identified those involved as conclusive evidence of widespread illegality, disregard for the “rule of law”
 and the need for industry “reform”.
The point here is that if natural justice has any useful work to do in the context of such inquiries it is in precisely these circumstances, that is where reputations come to grief through the public airing of adverse evidence and the wide publication of adverse findings, that the protections afforded by natural justice are most necessary. As Campbell has pointed out:-
“Because of the prejudice which may ensue from inquiries by royal commission, it is of utmost importance that in those cases in which the commission is required to investigate allegations of misconduct, or in which its inquiries involve the giving of prejudicial evidence, the inquiry is conducted in such a way that those accused or who stand to be condemned are given adequate opportunities to counter allegations against them…”
 

The Federal Court in Kingham also declined to follow the decision in Hayes to the extent it laid down mandatory legal rules in relation to cross-examination binding administrative decision-makers. In Hayes the Court said:-
“….although counsel accept there exists some discretion to control cross-examination so as to ensure relevance and guard against repetition and prolixity, it is said that the right to cross-examine means the right effectively to cross-examine. If the directions given by a court or a tribunal have the effect of so fettering cross-examination that a witness’s evidence cannot properly be tested, procedural fairness has been denied.”

Part of the process of “effective cross-examination” discussed in Hayes was the notion of being able to contradict a witness during cross-examination after they had committed themselves to a particular version of events. This might involve the non-disclosure to the witness of the contradictory material available to the cross-examiner until a time of the cross-examiner’s choosing. As Wilcox J said in Hayes:-
“(it) is the everyday experience of those who attend courts that cross-examination is at its most effective when the evidence of a witness is able to be confronted by documents. But, as with any cross-examination, it is normally necessary for the cross-examiner first to have the witness commit himself or herself to a precise version of relevant matter; the process which the late Mr. J.W. Smyth QC called “closing the gates”…. It is important, in that process, that a mendacious witness not be aware of the material available of the cross-examiner to contradict the evidence under manufacture.”

In Kingham the Court specifically declined to apply the Hayes approach to the Royal Commission. But it also offered its understanding as to how paragraph 12 of the Practice Note might work in the hearings that were to follow.
“….I note that paragraph 12 does not require a statement of evidence advancing all material contrary to the evidence of the witness or which might be otherwise relevant. To take a hypothetical example, if witness A gives evidence of witness B’s participation in unlawful conduct at a given place and time, B’s signed statement under par 12 might say that he was then present but engaged in different, and lawful, conduct or perhaps that he was not present at all but was on holiday at an interstate location. However, if B had in his possession a letter written by A to C expressing hostility towards B, par 12 would not require the production of that letter in the statement and A could be confronted with it in cross-examination, no doubt after appropriate gate closing.”

What subsequently happened during the Cole Commission was that cross-examination was very tightly restricted so that it was only in situations regarded by the Commission as being a direct conflict as to factual evidence that cross-examination was allowed at all, and then only in respect of that issue and no other. Not only was the type of matters about which cross-examination could occur limited, but the range of the cross-examination itself was necessarily very narrow. And to take the hypothetical example cited above and looking back at the application of paragraph 12 during the Commission’s proceedings, it is very unlikely that B’s counsel would have been permitted to cross-examine A about the letter in the absence of B having given some evidence about it in the first place. Practice Note 1 also required that a copy of any document proposed to be put to a witness in cross-examination had to be provided to Counsel Assisting as soon as possible after the decision was made to use the document, and in all cases prior to its intended use.
 

In any event, where adverse allegations are made against someone in these circumstances it is generally in that person’s interests to put forward all the contrary evidence in their statement because unless the totality of the evidence was put forward, a witness runs the risk that cross-examination on the basis of any additional, undisclosed material would not be permitted. 
Further, it was likely that the various witnesses called by the Commission who gave evidence adverse to union officers or members had the opportunity of being on notice of the kind of contrary evidence that they would have to face and respond to in cross-examination. This was because of the way the sequence set out in the Practice Note was implemented in the case of such witnesses. Witnesses giving evidence adverse to union officers or members were generally called first, asked to attest to the truth of their statement, perhaps mildly examined, if examined at all by Counsel Assisting, and then excused. Contrary evidence from union witnesses was then generally called only if the union witness had made a statement giving contrary evidence for the purpose of cross-examination and the witness giving that contrary evidence was then sworn and vigorously cross-examined by Counsel Assisting. The original witness was then recalled if there was a statement with contrary evidence and only after a ruling had been made allowing cross-examination.
 
As discussed below, this procedure led to the evidence of the original witness being unchallenged by anyone if Counsel Assisting chose not to call the union witness and no statement was made contrary to that of the original witness.

Moreover unlike an ordinary trial, the evidence of the first Commission witness was “split” so that if they were cross-examined this occurred after the contrary evidence was heard. It is not necessary to even speculate as to whether such witnesses were made aware of the matters they could expect to be cross-examined about by anyone in advance because any one of them could have read or listened to the media reports of the contradictor’s evidence and been in a good position to bring further material or otherwise respond to the contrary evidence. In Tasmania a union witness gave evidence that there was dangerous asbestos on the site of an employer who had previously testified. The very next morning the employer went back in the witness box for the final time and presented further evidence to counter the evidence of the union witness. Such a process inevitably favours the version of events given by the first witness.
ROYAL COMMISSION WITNESSES
Paragraph 4 of the Commission’s First Practice Note
 provided that:-
“Subject to the control of the Commission, Counsel Assisting the Commission will determine what witnesses are called , what documents are tendered to the Commission, and in what order they will call and examine witnesses.” 

According to the Commission this reflected the fact that it was the role of Counsel Assisting to select the incidents investigated in public hearings.
 Nonetheless it appears from this paragraph that the Commissioner reserved to himself the right to correct any errors or imbalances in the way these functions were carried out by Counsel Assisting.
In his final report Commissioner Cole also pointed out that:-

“The role of Counsel Assisting is distinct from that of my role as Commissioner. This separation of roles was outlined by Sir Charles Lowe who conducted the Royal Commission into Communism in 1949.

As Commissioner I had nothing to do with the discovery of evidence, with the assembly of it, or with the presenting of it. These are matters which were committed to Counsel Assisting.”

The issue of what witnesses are called and how the evidence is presented in a royal commission is critical to any assessment of the workings of such a body. An imbalance in the kinds of witnesses that are called or the treatment of evidence from different witnesses would undoubtedly damage the public perception of any investigative tribunal. 
It is a matter of public record that the Cole Commission gave the overwhelming majority of its hearing time to employers and others who were prepared to level allegations against unions. However, according to the Commission itself, most of those witnesses were not volunteers. They gave their evidence because the Commission chose to exercise its coercive powers and summon them to appear.

“Almost all of the witnesses who gave evidence before the Commission did so because they had been summonsed to attend. Very few provided evidence voluntarily.”

The fact that witnesses were compelled to appear and testify was mentioned at the opening of a number of the public hearings with some fanfare by Counsel Assisting. For example, at the start of the Tasmanian hearings mention was made of the “climate of fear” that pervaded the state rendering many employers reluctant to give evidence at all. That made for dramatic media coverage over the ensuing 24 hours. No evidence was presented to establish the basis for such a climate.
A large number of the witness statements of those that were summoned to appear before the Cole Commission were prepared by Commission staff. Subsequently there were suggestions that this process skewed the evidence against the unions because it was not done in an impartial way.
 
The importance of this is that if witness statements contained only negative allegations against unions and positive or countervailing material was left out, a one-sided picture would inevitably emerge.  It would not be possible to elicit such material in cross-examination because cross-examination was confined to instances of direct conflict. For example, evidence was given by a disgraced union official Bates against whom action had been taken by the CFMEU on discovering his corrupt activities. While the Commission later called evidence of his corrupt activities they did this only after presenting a statement by Bates which confined itself to making various allegations against the senior union officers that had acted against him. This included allegations of making industrial threats and reaching certain agreements at national meetings with various national employer representatives. In this case the prejudicial nature of the way the evidence was called was exacerbated by the fact that some of the national employer representatives were called to give evidence on matters other than these allegations.  However, the practice note prevented any cross examination of those persons to corroborate the rejection of those allegations by the senior union officers affected by the allegations.

The issue was explicitly dealt with in the HIH Commission in its first Practice Note.

It is expected that the witness statements of witnesses who are legally represented will be prepared by their lawyers in the manner described below….Whether or not a particular witness is represented by a lawyer, it is anticipated that the preparation of the witness statement will happen in close consultation with the solicitors and counsel assisting the Commission.  That is not to say that solicitors and counsel assisting the Commission will draft the statement.  All witness statements will be and remain the responsibility of the witness concerned.

In the Cole Commission the initial examination of witnesses summoned to appear was done by Counsel Assisting rather than the witness’s own representative.
 Moreover Counsel Assisting very rarely cross-examined or challenged the version of events set out in the statements of those giving evidence against union interests. In the overwhelming majority of cases, these witnesses were merely led through their statement. In the HIH Commission examination in chief and final re-examination remained the province of the witness’s own representative and the primary role of Counsel Assisting was to elicit further evidence or test the evidence given in chief. HIH Practice Note 3 provided in part:-

5.4
If a witness is represented or is connected with a party who is represented, the party’s counsel will lead the evidence from the witness by the adoption of the statement on oath or affirmation. The written statement may only be supplemented with the leave of the Commissioner.

5.5
Once the witness’ evidence in chief has been led, counsel assisting the Commission may ask questions of the witness. Other parties may then (with leave) cross-examine.  Counsel assisting may then examine the witness further. Counsel for the witness may then re-examine. This order is subject to change should the circumstances require.

It is important to note that the practice of summoning witnesses to appear was not applied uniformly in the Cole Commission. The justification for not doing so was, according to the Commission, timeliness, rather than any distinction between the witnesses themselves or the kind of evidence they might give.

“On many occasions when people refused to provide statements, the Commission summonsed those people and required them to give oral evidence about the matters under investigation. It was not, however, practical to adopt that approach on a uniform basis. It would not have been possible for the Commission to complete its hearings within a reasonable time if large amounts of hearing time had to be devoted to eliciting evidence that could have been provided through a statement.”
   
The turning point in the Commission’s approach appears to have been in the NSW sittings in early June 2002. It was here that Counsel Assisting indicated that they did not intend calling any of the union witnesses, a process that was defended by the Commissioner
 and presumably endorsed under paragraph 4 of Practice Note 1 above.
At earlier hearings Counsel Assisting had summoned some union witnesses to appear and give evidence irrespective of whether they provided the Commission with a statement. The revised approach was to summon only witnesses giving evidence contrary to union interests and let that evidence stand to be accepted unless it was contradicted by another witness.
 The issue is encapsulated in the following exchange, reproduced in full, between counsel for various union witnesses and the Commission:-
MR CRAWSHAW:
It raises this question: the other, and to us quite amazing, thing that Counsel Assisting seem to be saying to date is that none of my clients are going to be called by Counsel Assisting, other than those that have already been called.  That seems to me and to those---
COMMISSIONER:
They will be called if you provide a statement from them.

MR CRAWSHAW:
But it really is an abrogation of the role of Counsel Assisting to only call one side of the record.  In other states---

COMMISSIONER:
I don’t think that’s a fair statement at all.

MR CRAWSHAW:
Of course it is.

COMMISSIONER:
If witness a makes an allegation against Mr X, the question then is whether Counsel Assisting also has to call X or whether X should have the opportunity to determine whether he wishes to put what the first person has said in dispute.  If he doesn’t, there is no point in calling him.  That is the whole purpose of---

MR CRAWSHAW:
That is not the traditional way a hearing such as this is conducted.

COMMISSIONER:
That is the whole purpose of the practice note, it is the whole purpose of the challenge to the Federal court and it is the whole structure which the Federal Court upheld as being fair.

MR CRAWSHAW:
No, the Federal Court did not address the role of Counsel Assisting, as to whether they should call both sides.
COMMISSIONER:
They addressed the question of whether or not it was a fair structure to say, “You will have the chance to cross-examine people if you put in issue what they have said”.

MR CRAWSHAW:
No, all the Federal Court addressed was whether cross-examination should be so restricted.  That is a different point altogether to what Counsel Assisting should do as far as calling witnesses in this Commission.  In Queensland, the clients I represented were called by Counsel Assisting.

COMMISSIONER:
On provision of a statement.

MR CRAWSHAW:
No, that is not right.

COMMISSIONER:
In many instances, it certainly was right.

MR CRAWSHAW:
It’s not right.  They were called irrespective.  In Tasmania, they were called irrespective.  Here, it’s been all one-sided.  We have heard two weeks of evidence all one way, and Counsel Assisting don’t propose, as I understand it, to call any evidence to the contrary.

The reason I raise it in this context is it puts a bigger burden on us, because in order for our clients’ position to be put before this Commission, we have to produce witness statement that precisely deal with each and every allegation against them, whereas if they had been called to give evidence by Counsel Assisting, in the main---

COMMISSIONER:
Not knowing what they are going to say?  The whole purpose of the practice note was to allow your clients to deny that which they wished to deny; and that fixes the area where there is dispute and that is the area on which I allow cross-examination.

MR CRAWSHAW:
That goes to our limited right to appear.  We have only got limited rights in this matter and it goes to that area.  It doesn’t derogate from what should be called by Counsel Assisting by way of evidence to this Commission.  We don’t represent all of the people against whom adverse evidence has been called.

COMMISSIONER:
Quite.

MR CRAWSHAW: 
 Take the example of Mr Heath.  We don’t represent him.  There’s been quite a bit of evidence against him.  Is he not going to be called to give his version?

COMMISSIONER:
He will presumably have been given notice of adverse evidence, and he can choose to appear or not appear.

MR CRAWSHAW:
That’s an amazing way to run an inquiry, and I have been involved in many inquiries, including the Gyles Royal Commission, royal commissions, inquests, inquiries, and never have I had it suggested that those conducting the inquiry should only call one side of the story because there’s legal representatives there to produce statements, if there is any contradiction.

COMMISSIONER:
There has never been an inquiry such as this, where there has been such a wealth of factual material, the prospect of dealing with it otherwise than by defining an issue would be impossible.  The structure which I evolved was to enable that issue to be formulated.  It was that matter which went to the Federal Court and which was upheld as being a fair structure.  That is the way Commission has been operating since last December and it is the way it is going to continue to operate, unless some court tells me otherwise.

MR CRAWSHAW:
I have already dealt with the Federal Court.

COMMISSIONER:
And I must say, I do not agree with the interpretation you put on that judgement.

MR CRAWSHAW:
And it is not the way this Commission has operated, because, as I pointed out, in the hearings I have been involved in, Counsel Assisting have called the other side of the record without any question of statements being put in pursuant to the practice note.  That is the fair way to do it and it’s not apparently to be done in this case.
COMMISSIONER:
Yes.

MR CRAWSHAW:
If the Commission wants to continue down that path, so be it, but I’m just pointing out that it makes our task even more burdensome because we take the whole load of what one would expect Counsel Assisting to be doing.

COMMISSIONER:
Have your clients made themselves available to provide statements to the Commission, so that those assisting can know what truly is in dispute?  The answer is “no”.

MR CRAWSHAW:
I don’t think they have been asked.

COMMISSIONER:
No.

MR CRAWSHAW:
As far as I am aware, I haven’t heard of them being asked.

COMMISSIONER:
It’s all, if I may say so, a bit facile to suggest now that there should be new-found process of cooperation.  The position that has been adopted by the unions in the past has been one of non-cooperation and to now say that Counsel Assisting should call all the union witnesses cold, when they have had no chance to speak with them, doesn’t seem to be appropriate at all.
As Practice Note 1 made clear
 Counsel Assisting decided what witnesses were called before the Cole Commission. Almost all the witnesses that did appear were summoned. But it was as open to Counsel Assisting to summon union witnesses as it was to summon employers. At a certain point in the life of the Commission they chose not to summon union witnesses. It appears from the transcript above that at least one reason why that was done, and why the Commission accepted that approach, was because those witnesses were regarded as uncooperative rather than because of the time constraints referred to in the final report. Uncooperative here does not mean that they would refuse to appear unless summoned since almost all those that were called were summoned anyway. Rather, it means that it was likely that they would have given evidence of a different kind, evidence favourable to union interests.
No doubt had Counsel Assisting made a decision to only summon the union side of the record and invited others to contradict if they wished, the evidence and the findings available on that evidence would have looked much different.

The process and structure that was adopted in the Cole Commission could only work in a fair way if the collation and presentation of evidence was carried out in an objective fashion. If Counsel Assisting failed in that function the Commission itself is tainted with unfairness. This is not overcome by the suggestion that there is a neat separation of functions as between Counsel Assisting and the Commissioner. Ultimately if the Commissioner were not satisfied that the process was operating properly then it was open to him to reverse or alter it. As it happened, the process that was established and the way it was applied in practice ensured that the Commission’s efforts and the considerable resources at its disposal were directed to eliciting evidence that was unfavourable to union interests. 
RECOMMENDATION FOR EXTENSION OF ROYAL COMMISSION POWERS

The very first recommendation in the Cole Commission Final Report
 is that in addition to the all of the powers currently available to royal commissions, future commissions should have the capacity to compel the production of a written statement of information setting out a person’s knowledge of matters within the commission’s terms of reference. 

Among the extensive powers currently enjoyed by federal royal commissions are the powers to compel attendance for the purpose of giving evidence, to compel the production of documents and to compel a witness to answer questions under oath or affirmation.
 
The common law privilege against self-incrimination which entitles a person to refuse to answer any question, or produce any document, if the answer or the production of the document would tend to incriminate that person
 was, in the case of witnesses appearing before a royal commission, removed by statutory amendment in 1982.

One learned commentator has described this amendment as an “appalling development”. 

“This section runs contrary to the most fundamental principles of natural justice, by compelling persons to incriminate themselves on oath, and the protection given by Section 6DD [limited use immunity], is of no real significance, for the reasons the High Court itself has pointed out. The reasons for the abolition of Section 6A of the Royal Commissions Act are as compelling today as were the reasons in 1641 for the abolition of the Star Chamber.”

It has also been said that the removal of the privilege against self-incrimination was taken “largely as a response to the demands by investigative Royal Commissions for additional powers.”
 
Although evidence compelled from a person in a royal commission, including evidence that abrogates the privilege against self incrimination, cannot be used in evidence against the particular person in court proceedings,
 this qualification is largely illusory. This is because the information gained in this way can be used derivatively.  In other words, it is usually the starting point to find further evidence that can be used against the person in court proceedings. 

The recommendation by the Cole Commission that a person should also be required to provide a written statement setting out their knowledge of matters being examined by a royal commission has its origins in the earliest stages of the Cole Commission’s proceedings. At the start of the public hearings the Commissioner indicated that he proposed to make a direction along the same lines as what ultimately became Recommendation 1(a). That direction was to be met in order for a person to be granted general authority to appear. 
Many important parties in the building industry, including unions, were unwilling to comply with this requirement and were not given general authority to appear. Their appearance was thus restricted to defensively dealing with evidence that was adverse to union officers and members, to the extent discussed above. 

There are at least two objections that can be taken to Recommendation 1(a). The first is that it represents a further erosion of the principle against self-incrimination. If Recommendation 1(a) were implemented, even with a qualification that the statement would not have to include self-incriminating material, 
 once such a statement is provided, a person could be called as a witness and s 6A would apply compelling even self-incriminating evidence to be given 

Secondly a requirement that a person be required to produce a statement on subject matters of the Royal Commission’s choosing goes well beyond the coercive powers traditionally available to any investigative bodies.  Such a requirement places an obligation on the person to bring into existence a document and decide what is relevant to particular matters in compiling the document.  There can be no justification in imposing such a requirement when a person can already be compelled to answer questions and produce documents.

CONCLUSIONS
A number of commentators have made suggestions about how the federal royal commission process in Australia could be improved. For example it is said that the requirement of the Tribunals of Inquiry (Evidence) Act 1921 UK that royal commissions only be established with the approval of both houses of Parliament should be adopted here.
 Others have made reference to the notion that rather than having a single set of powers available to every commission, the powers of each could be “tailored” to meet their particular needs depending on the nature of the inquiry.

There is no justification for expanding the present powers of royal commissions and inquiries. In particular there is no sufficient justification for the Cole Report recommendation that there be a legislative provision compelling the making of a statement. 
Rather than expand the powers of Royal Commissions and inquiries, the exercise of their present powers should be subject to greater scrutiny. In the wake of the Cole Commission, Parliament should consider a statutory extension of the principles of natural justice to future royal commissions.

“..controls over commissions and their use of powers could be improved by clearly imposing on them, through legislation, general duties of procedural fairness, together with an obligation to base their findings on probative evidence. This could be supplemented by statutory guidelines as to appropriate procedures to achieve such fairness. At the same time, the bodies to which coercive powers could be given could be limited to those which can establish a proper need for them and which also afford appropriate protections. These measures would spell out the legal position of commissions, make them clearly amenable to review by the courts, and still subject them to the dynamic development of the common law doctrines of procedural fairness, which may in the future define fairness more strictly than is presently the case. Such actions would accept commissions as a permanent feature of modern administrative process, but would ground their capacity to affect rights in the context of the legal system.”

Although the common law rules of natural justice or procedural fairness, as they apply to royal commissions and inquiries have expanded over the years, the courts are still not in a position to ensure that the processes of such royal commissions and inquiries lead to a fair result. The prime concern of the courts is that before any adverse finding is made that the person against whom such a finding is proposed be given an opportunity to submit that such a finding should not be made. 

However, as in proceedings in courts, it is often too late to prevent an adverse finding being made at the submission stage if the evidence is presented in a way that is adverse to the person concerned.  This is exemplified by the above consideration of the complaints about the processes of the Cole Royal Commission being unfair to union officers and members which suggests that they have some justification. 

In order to prevent such unfairness in the future it is necessary to amend the legislation under which such inquiries and royal commissions are conducted in two ways.  

First, legislative provision should be made that before any evidence can be used to found an adverse finding, it may be the subject of cross-examination by a legal representative in the same way as in the courts.  Cross examination in the courts can be curtailed if it is repetitive, unnecessary or oppressive.
 Such limitations are sufficient in the interests of fairness in a royal commission or inquiry.

Secondly, the position and role of Counsel Assisting a royal commission or inquiry must be more clearly defined.  Presently, subject to any decision of the person presiding, Counsel Assisting can determine what evidence is called without any restriction.  The rule against bias does not apply to Counsel Assisting.  Moreover, the person presiding can maintain some fictional separation from Counsel Assisting when that person is normally working hand in glove with Counsel Assisting both on and off the record.  These anomalies could be overcome by legislative amendment to make the rules against bias apply to Counsel Assisting or alternatively, make the rules against bias impute the actions of Counsel Assisting to the person presiding.
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