                                    PLUMBERS’ UNION SUBMISSION

SUBMISSION BY THE PLUMBERS’ DIVISION [THE PLUMBERS’ UNION] OF THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA [CEPU] TO THE SENATE STANDING REFERENCES COMMITTEE ON EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION [THE COMMITTEE] IN RESPECT OF ITS INQUIRY INTO THE BUILDING AND CONSTRUCTION INDUSTRY ARISING OUT OF THE BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL 2003 [THE BILL].

[This submission does not seek to address the many issues raised by the Bill.  Rather, the paper addresses some of the more pronounced problems the Plumbers’ Union perceives with the legislation.  

Subject to the will of the Committee the Plumbers’ Union may seek, at a later date, to deal with other matters raised in the Reference from the Senate.  For example, the issue of corporate conduct is a central one, but one which the submission has not examined]

1.
The Bill Is Radical and Misconceived Legislation

The Plumbers’ Union says that the Bill is radical and misconceived legislation.  It should be denied passage through the Senate.

The Plumbers’ Union says this for the following reasons:

· The Bill is unnecessary.  

· The Bill is unfair and oppressive.

· The Bill is flawed and discriminatory.

· The Bill adversely affects the Australian culture.

Fundamentally the Bill seeks to give legislative respectability to oppressive measures against the building and construction unions.

2.
The Plumbers’ Union.

The Plumbers’ Union is a discrete branch of the CEPU.  It is a long and well-established industrial organisation.  Its officials are elected by a democratic ballot conducted by the Australian Electoral Commission [the AEC] every four years.  A substantial number of its members work in the building and construction industry.  It was called to give evidence before the Royal Commission (the Cole Commission) which was established on 29th August 2001 to examine matters relating to the building and construction industry.  The Honourable Terence Rhoderic Hudson Cole RFD QC [Mr. Cole] constituted the Commission.  His report (the Cole report) is a major generator of the Bill.

3.
Ministerial Libel and the Standing of Union Officials

Mr. Kevin Andrews is the Minister for Small Business and Workplace Relations, and a member of Cabinet.  Referring to the Bill he said,

“Will the Labor Party support the legislation which the government will shortly bring in, or will it show once again that it is simply a captive of an unrepresentative vested minority group – namely the big union bosses in Australia (emphasis added)?”
 

It should be remembered that Union officials are in fact democratically elected in accordance with the Workplace Relations Act 1996 (the Act),
 and therefore representative of union members.  The implications of the Minister’s libel is tantamount to suggesting the Australian Parliament is an unrepresentative body.

Parliamentarians are entitled to respect.  They have been elected to high office.  Likewise due regard ought to be paid to union officials.  They have been democratically elected by their members.

4.
Failure to Properly Acknowledge Unions and Their Work

The Plumbers’ Union would be aggrieved were the enactment of this Bill achieved not because of relevant evidence but because of a presumption held by the Government that the industrial organisations involved are intrinsically flawed. 

The Union Movement is a honourable institution which has given many workers and their families a dignified place in the Community, with decent pay and conditions.  It is an institution which makes Society decidedly better than it would otherwise be.  This is not acknowledged enough.  

5.
The Quality of the work performed by Unions

Unions perform good work for their members.  Union certified agreements deliver better wage increases than non-union agreements.
  Unions strongly encourage high levels of health and safety in the workplace.  A website surf of the Construction, Forestry, Mining, and Energy Union, the Australian Council of Trade Unions, and the Victorian Trades Hall, show the work done by Unions.

6.
The Signatory to the Letter introducing with this Submission

This submission has been prepared with input from a number of people.  Mr. Earl Setches signs this submission as both the elected Federal Secretary of the Plumbers’ Union, and as the elected Secretary of its Victorian Branch.  Mr. Setches and other elected officials of the Plumbers’ Union have spent many years as tradespersons before taking office. 

It may help the Committee were they to gain a thorough understanding of the choosing of union officials, and of the work they do once elected.

The signatory and other Plumbers’ Union officials would be happy to expand on that matter were the Committee to consider that useful.  They can give an account of what is involved in administering an industrial organization.

7.
Three questions For Legislators.

When the issue arises of whether a bill should be given passage through Parliament legislators should ask themselves the following questions:

1. Is this legislation needed?

2. Does this legislation meet that need?

3. Does this legislation meet that need in an appropriate way?     

8.
A Bill Diminishing Rights Must Meet Certain Principles

These questions should be answered in accordance with the following principles:

i. A bill which places restrictions on people, or which takes away, or modifies their rights, should be given passage only for a proper purpose.  

ii. A bill which places restrictions on people, or which takes away, or modifies their rights, should be given passage only when there is no reasonable alternative for achieving the purpose sought. 

iii. A bill which places restrictions on people, or which takes away, or modifies their rights, and which seeks a proper purpose, and which is introduced because there is no reasonable alternative for achieving the purpose sought, should nevertheless be denied passage, if its provisions are too draconian and transgress the Rule of Law.  

9.
Main Objects of the Bill

Clause 3 of the Bill sets out the “Main object of Act”.

Subclause [1] reads

“The main object of this Act is to provide an improved workplace relations framework for building work to ensure that building work is carried out fairly, efficiently and productively for the benefit of all building industry participants and for the benefit of the Australian economy as a whole.”

Subclause [2] reads

“ This Act aims to achieve its main object by the following means:


(a) 
improving the bargaining framework so as to further encourage genuine 


bargaining at the workplace level;


(b)
promoting respect for the rule of law;


(c) 
ensuring respect for the rights of building industry participants;


(d) 
ensuring that building industry participants are accountable for their 


unlawful conduct;


(e)
providing effective means for investigation and enforcement of relevant 


laws;


(f) 
improving occupational health and safety in building work;


(g) 
encouraging the pursuit of high levels of employment in the building 


industry;


(h) 
providing assistance and advice to building industry participants in 


connection with their rights and obligations under relevant industrial laws.

10.
Culture of Co-operation at Risk

The Plumbers’ Union stresses that the best building and construction is done where there is a culture of goodwill, co-operation and respect between all parties involved.  This culture is prejudiced by harsh and oppressive laws of the kind set out in the Bill.  

This legislation is draconian.  If passed it risks engendering a culture of conflict.  It risks the growth of resentment and ill-will.  The Bill will frustrate the aims it says it seeks to achieve.

11.
The Australian Economy and the Bill 

The Government who has initiated the Bill claims the Nation’s economy is in its best state for years.  According to Treasurer Mr. Peter Costello, 

“As members of the House of Representatives will know, last Thursday’s labour figures showed that unemployment remained at 5.8 per cent in Australia, which is a 13 year low, going all the way back to 1990.  The combination of low inflation and low unemployment is something that we have in this country that we have not seen for quite some time.  The last time Australia had a combination of an unemployment rate below six per cent and an inflation rate below three per cent was in December 1968.”

The Building and Construction industry is important to the Australian economy.  It accounts for 6% of the GDP.  It provided the Australian Tax Office (ATO) with approximately $9 billion dollars in 2002-2003.
  However subclause 3(1) implies the Australian economy is being held back because of the building and construction industry.  

In his second reading speech Minister Andrews says of industrial disputation in the building and construction industry, 

“These failures in the regulatory and compliance framework are costing us all.  The building and construction industry is critical to the welfare and prosperity of the nation.  Everything we buy, consume or use has a building cost component.”
  

The Government seeks comprehensive changes to the building and construction industry.  Yet, the building and construction industry is performing well.

The Australian building and construction industry comparing favourably internationally, 

“In terms of cost performance, Australia’s building and construction industry has been rated highly in international research comparisons and published series on construction costs.  The most common ranking for Australia (across fourteen comparisons) was second place.”
  

On the whole productivity per hour in Australia has been experiencing an upward trend over the last ten years.

12.
The Claim of Lawlessness as a basis for the Bill

The Union does not condone lawlessness, to any degree.  The word “lawless” should be used with great circumspection.  Labelling someone as lawless prejudices his/her reputation and standing in the community.  It suggests s/he is violent, corrupt, dishonest, or given over to anarchy.  This is grave charge for anyone to make.  

The Cole report states, 

“At the heart of the findings is lawlessness.”

In his second reading speech Minister Andrews supports the Bill on the ground that the industry is characterized by a “culture of intimidation and coercion.”
 

Clause 3(2)(d) of the Bill aims to make industry participants accountable for lawless behaviour.  

According to the ATO,
 the building and construction industry employs over 700,000 people.
  From this 700,000 the Cole report found 392 instances of civil misdemeanours
 with thirty-one people
 accused of criminal behaviour.  These figures mean that about 99.94%
 of those employed in the industry are not lawless.  This hardly justifies the accusation that lawlessness is prevalent in the Industry.

In one instance the Commissioner dilates on a union attitude of lawlessness and disregard of criminal law in picketing over an employer’s dismissal of employees.  The report states the employer had not discriminated against the employees and the matter was subsequently settled.  In fact, Federal Court documents show that the employer was ordered to reinstate the workers and pay the CFMEU’s legal costs.

Mr. Cole uses the word ‘lawlessness’ to infer that a major transgression has occurred when in fact there may be no transgression at all, or one of a less serious nature.  Of CFMEU official Daniel Murphy Mr. Cole said, 

“Murphy, in that capacity, entered the Whitehaus Apartment site on April 24, 2002, and did no notify the occupier of the premises of his presence as soon as was reasonably practicable: on the material before me, I am satisfied that Daniel Murphy, an organizer for the Construction, Forestry, Mining Energy Union, engaged in unlawful conduct.”
 

The Commissioner is not saying that Murphy failed to notify the occupier, but that Murphy failed to do so in what the Commissioner considered an unreasonable time.

Mr. Cole makes his findings not as a judge, but in his role as Royal Commissioner.
  This allows him to say the following, 

“Most of the matters investigated by the commission might (emphasis added) have constituted a breach of civil or criminal law….If I did not make any such findings in relation to such matters, then the number of findings that would have been open to the commission would have been very small.”
  

13.
Rule Of Law 

Clause 3(2)(b) says the aim of the Bill is to promote the rule of law.  

The rule of law is an overarching set of rights and principles harmonious with the great and fundamental human values.  The English Lord Chief Justice Coke said in 1610, 

“The King himself ought not to be subject to man, but subject to God and the law, because the law makes him King.”  

Such thoughts are echoed to the present day.  Ex-High Court Judge and ex-Governor-General Sir Ninian Stephens has stated, 

“The rule of law teaches us that there are certain principles which are so fundamental that they infiltrate into every aspect of the laws under which we live.”

These rights, springing from a range of fundamental principles, have universal attraction.
  Many are enshrined in United Nations Conventions and Documents.  Article 5 of the International Covenant on Civil and Political Rights reads as follows: 

“1. Nothing in the present Covenant may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms recognized herein or at their limitation to a greater extent than is provided for in the present Covenant.

2. No restriction upon or derogation from any of the fundamental human rights recognized or existing in any country in virtue of law, conventions, regulations or custom shall be admitted on the pretext that the present Covenant does not recognize such rights or that it recognizes them to a lesser extent.”  

The rule showers us all.  Sir Ninian Stephen quotes Lord Denning as remarking that, 

“the executive must not be allowed more power than is necessary.  It must always be made subject to the law.”
  

Sir Ninian Stephen goes on to say, 

“As Mr. Justice Barry of the Victorian Supreme Court said in 1941, in the darkest days of World War 11 (emphasis added), maintaining the rule of law is the true basis of democratic society, without it democracy is a misleading and empty phrase; the contrast between democracy and the totalitarian state lies essentially in the reliance, by a people wedded to the democratic ideal, upon the law.  The rule of law is, if anything more concerned with and committed to individual liberty than to democratic governance.  It forms a reliable constitutional barrier between power and people.”
  

Legislation does not comply with the rule of law simply because it has been passed by Parliament.  Parliament can be despotic, as His Honour Justice Molesworth stated in Dill v Murphy {1862} 1 W.&W.{L} 342 at page 362, 

“The first section of the Constitution Act, in its terms gives the Legislature of Victoria the same unlimited power over its subjects as possessed by the Imperial Legislature over its subjects.  This power of the Victorian Legislature is I apprehend, subject to the control of the Imperial Legislature.  And I see nothing absurd in this despotism within a despotism.”

On 10th November 1993 Dill v Murphy was referred to with approval by Justice Brooking in the City of Collingwood v State of Victoria & Another (No. 2) 1994 V.R. 652 at 659.

The Rule of Law in the Australian Context

The Bill – any Bill – should be tested against the rule of law.  Minister Andrews endorses his perception of the rule of law in the second reading speech, 

“I acknowledge the rights, advantages and merits of collectivism, but where they conflict with the rule of law, the rule of law must prevail.  Otherwise, there is anarchy. (emphasis added)”
  

This erroneously implies the Government determines the rule of law.  

Under clause 3(2)(b), the Bill “aims to achieve its main object by the following means: (b) promoting respect for the rule of law.”  This mistakenly infers that whatever gets through Parliament accords to the rule of law.  This is not so.

The Executive has misconceived the concept of the rule of law.  It has failed to give due weight to the proper concept of it in the Bill, including when dealing with the following issues:

· The right to collective bargaining

· The Right of entry

· The Powers of the ABC Commissioner  

14.
Basis for Changes to Pattern Bargaining 

The Minister, in his second reading speech, sets out his case for restricting pattern bargaining, 

“The royal commission found that pattern bargaining has undermined the system of workplace-level agreement-making implemented by the Workplace Relations Act 1996.  Workplace agreement making gives employers and employees genuine choice about their workplace agreement and provides opportunities to negotiate more flexible and productive arrangements tailored to their specific needs.  These opportunities are denied in the building and construction industry where pattern bargaining is the norm and one-size fits all “pattern” agreements are routinely (emphasis added) imposed on employers and employees by unions, with no real opportunity to negotiate…” 

and

“Pressure is applied to contractors and subcontractors to incorporate informal industry-wide or project agreements into their workplace agreements.  Employers, employees and independent contractors are subject to coercion and discrimination because of their choices about union membership and form of workplace agreement.”
  

It is on these grounds that the Minster justifies restricting pattern bargaining.  However in making these allegations the Minister fails to provide sufficient evidence of how agreements are routinely imposed, or how pressure is applied.  The Minister also fails to discuss s.170NC of the Act.  This section provides a legal avenue for protecting persons against coercion in the making and termination of certified agreements.  In the second reading speech the Minister makes no reference to s.170NC, or shows how successful or unsuccessful this clause has been since its commencement in December 1996. 

The Minister also refrains from tackling the correlation that may exist between the use of pattern agreements and the upward trend in building and construction productivity; or the correlation between pattern agreements and Australia’s high international ranking in terms of cost performance; or the correlations between cost performance, productivity, and pattern agreements.

Parties welcome pattern bargaining because it leads to pattern agreements which provide a level playing field for wages and conditions which the industry can afford.  Average construction industry weekly earnings are not excessive by any means.  In August 2003 the Australian Bureau of Statistics published the average weekly earners for a range of industries.  That shows earnings in the construction industry are moderate.
  


The Bill & Pattern Bargaining

Clause 56 of the Bill obstructs the certification of agreements pattern negotiated, thus hindering a union’s right to bargain collectively.  Clause 8 defines pattern bargaining as the making of common claims and conditions extending beyond a single business.  

Parties, however, may pattern bargain provided they bargain genuinely.  The Bill presupposes that parties do not bargain genuinely, setting out a list of onerous indicators of what ‘genuine’ means.
  These include:

· attending meetings

· not refusing to meet with the other party

· complying with negotiating procedures

· disclosing relevant information 

· taking consideration of the employer’s commercial interest

· consistently stating one’s position

· considering proposals

· dedicating sufficient resources to the negotiation process

· not capriciously adding or withdrawing bargaining items 

This severely and unnecessarily impedes a practice whereby employers get a patterned agreement, read its terms, and, if happy with it, put it to their workforce.  If an employer is not happy s/he or it may enter into negotiations with a union official.  Alternatively an employer may seek a non-union agreement.  

The Bill incorrectly assumes that industrial organisations are heavily resourced institutions, able to negotiate hundreds of discrete agreements.  In fact this legislation, if passed, will inflict upon unions an inability to bargain collectively and effectively.  If officials and employees are unable to bargaining effectively, agreement may not be reached.  

Given the retrospective effect of the Building and Construction Industry Improvement (Consequential and Transitional) Bill 2003, current or previous certified agreements may no longer be enforceable and many employees would be thrown back onto the award system.
  As clause 51 of the Bill effectively proposes to further strip-back building and construction awards, employees may have their terms and conditions of employment drastically reduced.  

To combat such legislation union officials would ultimately need to ask a section of society not abundant with wealth, namely union members, for a marked rise in the level of union dues in order to create adequate resources.
Collective Bargaining & International Principles 

Since 1996 the Executive has shown a propensity to discount bodies that set international guidelines for collective bargaining.  For example the Government’s relationship with the ILO could be better. 
  The International Labour Organisation (ILO) Committee of Experts has raised numerous concerns about Parliament’s reluctance to follow international principles in respect of collective bargaining.
  In 1999 the ILO Committee of Experts stated, 

“The Committee notes that by linking the concept of protected industrial action to the bargaining period in the negotiation of single-business certified agreements, the Act (Workplace Relations Act 1996) effectively denies the right to strike in the case of the negotiation of multi-employer, industry-wide or national-level agreements, (emphasis added) which excessively inhibit the right of workers and their organizations to promote and protect their economic and social interests.”
  

In respect to s.170LC of the Workplace Relations Act 1996
 (the Act) the Committee stated,

“…the choice of bargaining level should normally be made by parties themselves, and the parties are in the best position to decide the most appropriate bargaining form.  The Committee requests the (Australian) Government to review and amend these provisions to ensure conformity with the Convention.”

In some forums the Government promotes collective bargaining.  The OECD Guidelines for Multinational Enterprise are an international creation.
  As the chair of the OECD Ministerial in June 2000, the Australian Treasurer Mr. Peter Costello signed his name to these guidelines recommending responsible business conduct for multinational enterprises which “governments are committed to promoting.”
  Clause of the General Principles states that enterprises should, 

“Respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments.”

Part IV(2)(a) of these guidelines declare enterprises should, 

“Provide facilities to employee representatives as may be necessary to assist in the development of effective collective agreements (emphasis added).”
  
Collective Bargaining & Domestic Legislation 
Unlike the proposed Bill the Act does not place such heavy restrictions on pattern bargaining.  Section 3 contains the Principal Objects of the Act.  Section 3(b) ensures that the primary responsibility for matters surrounding the employment relationship rests with the parties at the workplace.  

The Act allows the parties the option of deciding whether to pattern bargain or whether to pursue a unique agreement.  The Act gives people the option of having a union agreement (s.170LJ) or a non-union agreement (s.170LK).  So if people don’t like the union agreement or union involvement in negotiations, they may pursue a non-union agreement (unions may still be involved in s.170LK negotiations, but only on invitation unlike s.170LJ). 

The proposed limitation on pattern bargaining must be read against the accountability of unions as democratically elected bodies.  Such accountability is regulated by the Act.  Democratically elected, union officials are subject to the wishes of the members, and if members want a pattern agreement, officials should be able to bargain that agreement on the members’ behalf.  

Many Australian Workplace Agreements (AWAs) have exhibited characteristics of pattern agreements.  As far back as 1997 the Department of Workplace Relations & Small Business issued ‘Agreement making under the Workplace Relations Act,’ a report which states at page 92, 

“There are a number of similarities between Certified Agreements and AWAs.  For example, in 31 per cent of AWA’s, agreements were similar across a number of the employees covered.  That is, as with pattern agreements for Certified Agreements which do not vary between firms, these AWAs clearly do not vary between individuals.  It remains an area of further research to more closely understand the motivations of managers who choose to make individual-based agreements which in practice represent collective agreements.”
  

To date, there has been an absence of any suggestion that constraints be imposed to avoid patterns in AWAs, not even in the construction industry.

In negotiating financial grants to Universities the Government has walked the path of what is, in effect, pattern bargaining.  Minister Abbott said, 

“All certified agreements made and certified within the higher education system after today, will need to comply with the new requirements (emphasis added) to be eligible for additional funding.  Informal workplace arrangements and practices will also have to reflect the HEWRR (Higher Education Workplace Relations Requirements).”
  

This contrasts with its approach to the building and construction Industry.  This shows a ‘horses for courses’ approach pursued by the Government.  The Government eventually divorced the marriage of financial grants and University Workplace reforms.  However the Government still requires Universities to place pattern clauses into certified agreements.  For example, offering employees AWAs.  This is despite the ILO Committee stating five years ago,

“The Committee concludes that primacy is clearly given to individual over collective relations through the AWA (Australian Workplace Agreement) procedure.  The Committee considers that the provisions of the Act noted above do not promote collective bargaining as required under Article 4 of the (ILO) Convention.”
 

15.
Right to Strike Provisions

Concerning the right to strike and collective bargain under the Workplace Relations Act 1996 the ILO Committee of Experts has stated, 

“Provisions which prohibit strikes if they are concerned with the issue of whether a collective employment contract will bind more than one employer are contrary to the principles of freedom of association on the right to strike (emphasis added).”

Provisions dealing with the right to strike place the Bill in serious danger of contravening this right.  While the Bill contains right to strike provisions, their terms are so onerous that they effectively dissolve the right they claim to promote.  The procedures required before protected action can commence are heavily prescriptive.  They are set out in Chapter Six of the Bill. 

Application to the AIRC for Secret Ballot

For protected action to occur the initiating party must make application to the Australian Industrial Relations Commission (AIRC) for a secret ballot.
  The application must include relevant questions to be put forward to the relevant employees, and, detail the type of employees balloted.
  This application must also be given to the party (employer) against whom the proposed action is directed.
  It should be noted that this is before the AIRC has approved the application and before the ballot has been held.  This gives the employer much more notice of protected action than the three days currently required under the Act.
  This severely limits the impact of protected action.  It enables employers to markedly weaken employees’ bargaining power.

While the application must be processed within two days, the AIRC has discretion to extend this period.
  It should be noted that the AIRC must be satisfied under clause 97 that the applicant had genuinely tried to reach agreement with the employer.  To determine this issue the application may well need to proceed to a hearing and therefore means the application may take much longer than two days.  This effectively makes the task of seeking approval of protected action an onerous, prolix, and vexatious one.

Having approved the application, the AIRC then gives orders dealing with the conduct of the ballot.  The Bill cites certain requirements for the ballot.  For example the preferred agency for holding the ballot is the AEC,
 and the preferred means of balloting is the postal vote.
  This, once again, gives the employer greater time to prepare for protected action and severely blunts the employees’ ability to bargain effectively.  

It may also create a situation where even though the employer is happy with the agreement, s/he or it has the opportunity to avoid agreeing with the initiating party until after the initiating party has gone through the onerous task of seeking approval of the application and conducting the ballot.  This may prolong the signing of the agreement and also the wage increases and better work conditions it delivers.

Subsequent Periods of Industrial Action

Once the ballot is held, and if the relevant employees vote in favour of protected action, the Bill limits the taking of that industrial action under Chapter 6 Part 3 Division I.  Clause 81 provides that protected action cannot pass fourteen days (it does not specify working days or otherwise) from the day the employer is notified.  It must be remembered that 3 working days must expire from the notification date before action can commence,
 thus further limiting the duration and impact of protected action.  

If a subsequent period of protected action is sought the notifying party (that is the party taking the action) must get a certificate from the AIRC.  This application cannot be made earlier than 35 days after the employer was notified of the first protected action, or earlier than 21 days after the last day of a period specified in a previous certificate.
  This allows the employer to recover from a bout of protected action, once again weakening the bargaining power of employees.  

Substantial requirements are needed to obtain a certificate.
  Given these requirements another hearing would probably be needed, as the AIRC must act according to equity and good conscience and public interest
 in determining the current state of negotiations.  Once granted, the period in the certificate is again limited to fourteen days.

Placing limitation periods on protected action goes beyond the Government’s proposed reasons for introducing the Bill.  In other words, how do these limitations on the right to strike equate with curbing an industry said to be lawless?

The Bill effectively launders the unwarranted removal of the right of workers to take industrial action.  This will markedly reduce their ability to negotiate with success.

16.
Oppressive Measures Introduced By Bill – the role of the ABC Commissioner

The Bill raises many and major issues both for the building unions and the wider community.  If passed it will impact oppressively and directly on people in the building and construction industry.  The Bill creates the Australian Building and Construction Commissioner (ABC Commissioner) who is given sweeping powers to investigate, to intervene in AIRC and Court matters, and to be furnished by the Industrial Registrar with every construction and building industry application and outcome that the Bill, and the Act in relation to the Bill, cover.
  

The ABC Commissioner has widespread investigative and monitoring powers.  The Bill gives the ABC Commissioner a “watchdog” role not only over the building and construction industry, but also over the AIRC’s work in respect of this industry.  

Clause 12 sets out the functions of the ABC Commissioner.  These include policing duties [see, for example subclause 12(b) of the Bill].  Clause 11 allows the ABC Commissioner to delegate his/her functions to a number of people who are then clothed with quite oppressive powers.  

Powers of the ABC Commissioner and ABC Inspector

Clause 235 of the Bill enables the ABC Commissioner to appoint an Australian Building and Construction Inspector (an ABC Inspector).  There is no requirement that the person appointed be properly qualified to perform policing or monitoring tasks but only that the ABC Commissioner be satisfied he or she be “an appropriate person”.  The Inspector has wide powers under clause 237.  These include powers to enter premises without force and “inspect any work, material, machinery, appliance, article or facility”, “interview any person”, “inspect, and make copies, of any document” in particular categories, “and require “a person who has the custody of, or access to, a document to produce it to the inspector within a specified period.”  

The Bill allows inspectors entrance on an arbitrary basis.  See, for example, subclause 237(3)(a), which allows an ABC Inspector to go onto a premises simply because s/he has reasonable cause to believe that building work is being carried out or has been carried out in the past.  This means that so long as building and construction work is done on the premises, be it now or in the past, an ABC inspector may enter onto the premises without any other reason for doing so.  

Even where there is a good reason for an ABC inspector to go onto the premises s/he should only do so with a warrant issued by a judge or magistrate.

Clause 230(1) allows the ABC Commissioner to obtain information or documents from a person who he or she believes on reasonable grounds has information relevant to an investigation or is capable of giving evidence to an investigation.  Clause 230(4) allows the ABC Commissioner or his/her delegate to ask the investigated person to verify the information by oath or affirmation.  If a person fails to do so, or fails to provide documents, or fails to answer questions, s/he is liable to imprisonment for up to six months.  

Clause 230(7) gives the ABC Commissioner a virtual immunity with respect to secrecy provisions of other laws.  

Clause 230 effectively arms the ABC Commissioner and his/her delegates with a working ability to harass or threaten people.  This places great pressure on people to make statements and produce documents.  These powers are wider than those available to the police.

17.
Indemnity/Use Indemnity 

The Bill contains subclause 231(2), which provides an indemnity in most crominal proceedings to the person giving the material.  This indemnity only applies to the person surrendering the material.  However, s/he may be required to appear as a witness in Commission or Court proceedings.  The material obtained can be used as evidence against his/her family, friends, or associates, or industrial organization or indeed any person other than himself or herself.  The material can be published to the harm of the reputation and standing of the person surrendering it.

Investigative Powers are too Wide and Oppressive 

Ordinarily policing authorities cannot enter onto premises in the absence of good cause. For example, where an offender is present within, or where significant evidence is located there.  The investigative powers contained in the Bill should be subject to a high watermark test, and should not, at most, be greater than those available to the Federal Police.
  The Senate Standing Committee for The Scrutiny of Bills (“Senate Standing Committee”), Fourth Report of 2000 Entry and Search Provisions in Commonwealth Legislation 6 April 2000,
 states 

“unless there are exceptional circumstances, entry should only be by consent or on production of a warrant.”
  

Chapter 12 of the Bill dealing with powers to enter premises contain no such requirements.

The powers under clause 230 should be read in the context of the provisions in clauses 249 and 250.  Clause 250 allows the ABC Commissioner to intervene in the public interest as a party in hearings before the Federal Court.  Clause 249 allows the ABC Commissioner’s intervention in matters before the AIRC by the giving of written notice, with no requirement that intervention be in the public interest.  This effectively allows the ABC Commissioner to intervene in any Commission matter concerning the construction industry, whether it be an award variation or industrial dispute.  An effect of the Bill is that the ABC Commissioner can intervene in a person’s unfair dismissal claim and introduce evidence that the ABC Inspector pressured out of fellow workers.

The ABC Commissioner is entitled to make application to the AIRC to stop or prevent building industrial action, whether it be actual or threatened,
 regardless of whether the parties directly involved do so.  In such an application the ABC Commissioner may use material obtained under s.230 against anybody other than the person giving the material, including that person’s union and fellow workers. 

18.
The Need for Warrants

The powers under Part 2 Chapter 12 are wide and oppressive.  If they are to be enacted then at least some of the more draconian ones should be exercised only after a warrant of is obtained from a judge or magistrate.  For example even where there is a good reason s/he should do so only when s/he is equipped with a judicial warrant.  

19.
Increasing Powers over People

The Bill creates new and extensive powers to monitor, investigate, and proceed against people working in the industry.

The establishment of the Cole Commission continues a trend that the then Commonwealth Director of Public Prosecutions Mr. Weinberg QC was concerned about as far back as August 1989, 

“We need to ensure that where additional powers are granted (by Government), it is because there is no alternative to do so....We must avoid randomly handing out coercive quasi-judicial powers to those agencies unless there is a clear and overwhelming case for them....It is a cost which should be borne unless we are certain that the benefits to be gained significantly outweigh the detriment associated with the enterprise.”

The powers given to the ABC Commissioner need to be closely examined.  Such examination will show they ought to be rejected.  As far back as 1989, the then Commonwealth Director of Public Prosecutions for Mark Weinberg QC told the Australian Legal Conventions, 

“Typically, corruption commissions are accorded powers which vastly exceed those entrusted to police, or even quasi-judicial bodies such as Royal Commissions and Boards of Reference.  To take but one example, such commissions are actually able to determine their own areas of investigation, and to fix their own terms of reference....The police must content themselves with operating within the framework of a suspect’s right to remain silent.”

At the end of his paper Mr. Weinberg concludes, 

“We need better, more honest, more skilled police at all levels in our society.  We need fewer investigative agencies.  We must avoid handing out coercive quasi-judicial powers to those agencies that are established unless there is a clear and overwhelming case for them....Lord Acton’s dictum should never be forgotten - power tends to corrupt, and absolute power corrupts absolutely.”

20.
Creating more Investigative Bodies 

Over the years the Government has established many quasi-judicial bodies to perform investigative tasks.  As Mr. Weinberg noted in his speech in 1989, 

“In recent years there has been an explosion of quasi-judicial bodies established by Government’s to perform investigative tasks.” 
  

Such bodies include the National Crime Authority, Australian Securities Commission, and the New South Wales Drugs Crime Commission.
 

21.
The Police should be Trusted and Relied Upon – The Australian Federal Police

The building and construction industry is made up of people from the Community.   Given this it is to be expected that some wrongdoing will from time to time occur within its boundaries.  If it does then it should be countered in the same way it is in the general Community.  The police forces in Australia are the traditional and accepted means of curbing crime.  The Australian Federal Police Force is an example.  It is amongst the World’s best enforcement agencies.

The Government should rely on the well-tested, traditional and established instruments to deal with wrongdoing.

22.
Right Of Entry Of Unions

The Bill gives union officials right of entry powers.  These are decidedly weaker than those afforded the ABC Commissioner.  The Senate Committee for the Scrutiny of Bills said the principles underlining the right to enter premises should apply equally to both government and non-government agencies.

A union official’s right of entry under the Bill is of a different quality to that of the ABC Commissioner.  The right of entry of unions given by Chapter 9 of the Bill is slender, particularly when compared with Division 2 Part 2 of Chapter 12, equipping the ABC Inspectors with their draconian powers of going onto premises.  Division 2 Part 2 of Chapter 12 infringe civil life in a way that Chapter 9 does not.  

Unions may enter premises during working hours and may hold discussions with employees only at meal times.
  Furthermore union officials may only enter premises of twenty employees or more.  Officials must give 24 hours notice.  However this right to enter may be withdrawn if the employer has obtained a conscientious objector certificate under the Act.

With respect to investigations of suspected breaches of the Act a union official may enter premises provided giving 24 hour written notice.
  The official may view relevant records and discuss relevant matters with employees.
  Under clause 196 the burden of proof rests on the person asserting a suspected breach exists.  Copy of the notice must be forwarded to the ABC Commissioner.
  

Under clause 185 the ABC Commissioner has the power to apply for the permit to be suspended or revoked or cancelled
 if the official has used it inappropriately.
  For example attempting to recruit employees to union membership without notifying the employer of such intention to do so.

All this contrasts graphically with the powers held by an ABC Inspector. 

The union submits that if there is dissatisfaction with the current right of entry provisions then further legislation is not the appropriate mechanism to remedy such dissatisfaction.  The Senate Standing Committee has previously stated that where dissatisfaction occurs with the way right to entry provisions operate it is better resolved through a voluntary code of practice rather than through legislation.

23.
Retrospective Legislation 

Clauses 6(1), 6(3) 6(6), 6(7), 6(12) and 6(13) of the Building and Construction Industry Improvement (Consequential and Transitional) Bill 2003 make clauses 53, 54, 57, 60, 62, of the Bill retrospective applications.  These clauses, among other matters, potentially make pattern agreements already certified unenforceable.  As raised earlier, this risks making employees subject to awards that have been stripped-back under clause 51 of the Bill.

Giving legislation retrospective effect is a matter of concern.  The use of it here is not warranted and Parliament should reject the relevant provisions.   

24.
Reversing the Onus of Proof

Yet another example of personal rights and liberties being compromised is clause 170 of the Bill, which reverses the onus of proof.  The onus in matters should remain with the person bringing the proceedings.  For example, clause 227.  The person against whom proceedings are brought is subject to a heavy financial penalty.  His/her or its rights should be respected in accordance with the rule of law

25.
Industrial “Apartheid”

“Apartheid” is an emotional term but does bear out the wrong done when a discrete group within a community is treated differently to the rest.  Whether that different treatment is based on race, or religion, or income, or location, it is unjust.  The fact that it is based on industry, as is the case in the present instance [see clause 3 of the Bill], does not remove the vice in treating one section of a class less or more favourably than the rest.  

As discussed earlier the rule of law principle showers us all.  Those proposing this legislation understand that, unless there is valid justification, it is wrong to identify a particular industry for special treatment.  They seek to draw this justification from the Cole Commission.  In fact the Cole Commission has failed to show the building and construction industry is characterised by lawlessness.  Accordingly the legislature is not justified in creating an “Apartheid” Industry.

26.
The Cole Commission

On the 29th August 2001 the Governor-General issued letters patent appointing Mr. Cole as a Royal Commissioner to inquire into and report on the following matters in relation to the building and construction industry:

(a)
the nature, extent and effect of any unlawful or otherwise inappropriate industrial or workplace practice or conduct, including but not limited to:

{i} 
any practice or conduct relating to the Workplace Relation Act 1996, occupational health and safety laws, or other laws relating to workplace relations; and

{ii} 
fraud, corruption, collusion or anti-competitive behaviour, coercion, violence, or inappropriate payments, receipts or benefits; and

{iii} 
dictating, limiting or interfering with decisions whether or not to employ or engage persons, or relating to the terms on which they be employed or engaged;

(b)
the nature, extent and effect of any unlawful or otherwise inappropriate practice or conduct relating to:

{i} failure to disclose or properly account for financial transactions undertaken by employee or employer organisations or their representatives or their representatives or associates; or

{ii} inappropriate management, use or operation of industry funds for training, long service leave, redundancy or superannuation; 

(c)
taking into account his findings in relation to the matters referred to in the preceding paragraphs and other relevant matters, any measures, including legislative and administrative changes, to improve practices or conduct in the building and construction industry or to deter unlawful or inappropriate practices or conduct in relation to that industry.

The expectation of finding corruption, violence, and the disregard for law which generated these terms of reference, has been much diminished.  Yet the legislation, which among things violates one’s right to collectively bargain and right to strike, and which arms the ABC Commissioner with sweeping powers, has been based on work done by Mr. Cole.  

The work of Mr. Cole has been used by the Minister, who, as stated earlier, has labeled and libeled Union officials an unrepresentative vested minority.  The Minister has not confined his criticism to Union leaders.  He has made an unjustified
 attack upon the building and construction industry in general,

“At the core of the royal commission’s findings about the building and construction industry is an entrenched culture of lawlessness, coupled with widespread practices that act against choice, productivity and safety.”
 

27.
The Status of the Royal Commission

The position taken by Minister Andrews is not based on the work of the Courts but that of Mr. Cole in his capacity as Royal Commissioner.  The role of Courts and the role of Royal Commissions are separate and distinct from each other, as Sir William Irvine observed some eighty years ago,

“My dear Attorney General,

After full consideration, I have decided that I cannot accede to the request of the Government to invite one of my colleagues to act as a Royal Commissioner to inquire into the charges made in connection with the Warrnambool breakwater.  I have come to this conclusion with, and with the full concurrence of, all the Judges of the Supreme Court.  As this decision involves a refusal to comply with the expressed desire of the Government, I think it necessary that I should state fully the reasons which compel me to take this course.

The duty of His Majesty’s Judges is to hear and determine issues of fact and of law arising between the king and a subject, or between subject and subject, presented in a form enabling judgment to be passed upon them and when passed to be enforced by process of law.  There begin and end the functions of the Judiciary.  It is mainly due to the fact that, in modern times at least, the judges in all British Communities have, except in rare cases, confined themselves to this function, that they have attained and still retain the confidence of the people.


Parliament, supported by a wise public, has jealously guarded the Bench from the danger of being drawn into the region of political controversy.  Nor is this salutary tradition confined to matters of actual or direct political character, but it extends to formal inquiries, which, though presenting on their face some features of a judicial character result in no enforceable judgment but only in findings of fact which are not conclusive and expressions of opinion which are likely to become the subject of political debate.


The subject-matter of the Commission proposed in this case involves charges of both departmental inefficiency and of corruption in the Public Service.  The inquiry must, in its very nature, extend beyond the investigation of any particular charge of bribery against any named person or persons.  If it could be limited to such a charge it may be the subject of judicial determination in the Criminal Court; until it is so limited it cannot strictly become the subject of judicial determination at all.


Even assuming that the Judges might, where a public necessity demands it, be asked to deal with questions of fact of a purely non-political colour, it seems to me impossible to frame any Commission which could in this case disentangle such issues from subjects of parliamentary controversy, whether such controversy turned upon suspicions of corruption or allegations of administrative incapacity.


Having stated these reasons for the course taken I desire to add that my colleagues and myself are conscious that only weighty considerations would be sufficient to justify us in declining to comply with the request contained in your letter.

I have the honour to be,




Yours truly,





W.H. Irvine






Chief Justice”

The Australian Constitution, which ensures the separation of powers doctrine, reflects the Irvine declaration.  Of the three independent arms the judiciary is one.  A Royal Commission is an instrument of the Executive.  Its work needs to be assessed with that in mind.  

Mr. Cole has been a judge.  He was not carrying out judicial duties when acting as a Commissioner during the inquiry.  He was doing work at the request of the Howard Government.  This work has attracted criticism.

28.
Inviting Mr. Cole To Give Evidence

Mr. Cole’s work as Royal Commissioner
 has been central to the justification for the Bill.  That work has been subject to much adverse comment and critical analysis.  

The Union suggests that Mr. Cole be invited to give evidence to the Committee.  In this way many vital issues could be resolved.  He could provide the Committee with material helpful to their considerations.  

Serving judges have given evidence to Senate Committees in the past.  For example, Chief Justice Nicholson of the Family gave evidence to the Legal and Constitutional Affairs Committee on 9 November 1999 regarding provisions of the Family Law Amendment Bill 1999.  Justice Dowd, President of the Australian Section of the International Commission of Jurists and Justice of the Supreme Court of New South Wales, gave evidence to the Legal and Constitutional Legislation Committee on 8 April 2002 dealing with the Security Legislation Amendment (Terrorism).  Justice Smith, of the Supreme Court of Victoria, gave evidence before the Legal and Constitutional Committee on 4 March 1994 when looking at the Evidence Bill.  

In any event Mr. Cole is no longer a serving judge.  There is no ethical or practical or other substantive bar to his appearing to help the Committee with its deliberations.    

29. Why the Bill should be refused.

The Bill should be refused on the following grounds:

· It is radical

· It ignores the Rule of Law

· It ignores International Principles

· It is oppressive carrying far-reaching investigative powers 

· It carries political overtones

· The economy is going well

· The industry is a major contributor to the Australian economy

· In terms of cost performance, the industry ranks high internationally

· Productivity has been increasing steadily over the last decade 

· The industry is not characterised by lawlessness

· If the Senate Committee believes the Industry is characterized by lawlessness, does this mean that employees should have their right to strike and bargain collectively further hindered?

30.
Bill of Rights

Unlike many other countries
 Australia does not have a bill of rights.  This means that the legislation the Committee is now considering is not subject to any judicial monitoring.  Accordingly, people who are affected by it must look to their Parliament to vindicate their rights.  

No party is in control of the Senate.  This gives it an ability to ensure that the Bill is a fair one and in accordance with the Rule of Law.  

Although Australia does not have a bill of rights it has ratified many conventions such as the International Covenant of Civil and Political Rights (ICCPR) and the Freedom of Association and Protection of the Right to Organise Convention.  These may well be used by the Committee to provide principles against which the Bill may be tested.  Clause 22(3) of the ICCPR, a Covenant derived from the Universal Declaration of Human Rights 1948, states,

“Nothing in this article shall authorize the State Parties to the International Labour Organization Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize to take legislative measures which would prejudice, or to apply the law in such a manner as to prejudice, the guarantees provided for in that Convention.”

Article 11 & 8(2) of the Freedom of Association and Protection of the Right to Organise Convention declares,

11. “Each member of the International Labour Organization for which this Convention is in force undertakes to take all necessary and appropriate measures to ensure that workers and employers may exercise freely (emphasis added) their right to strike”

8(2)”...the law of the land shall not be such as to impair, nor shall it be so applied as to impair, the guarantees provided for in this Convention (emphasis added).”  

31.
The Making And Administration Of Law 
On the 8th March 1898 at the Constitutional Convention one of Victoria’s prestigious representatives Isaac Isaacs said, 

“We want a people’s Constitution, not a lawyer’s Constitution.”

The Bill is based on the Constitutional power of the Commonwealth.  It is an unnecessary and prolix piece of legislation.  It is heavily prescriptive to the extent of grossly prejudicing the rights it claims to promote.  

If the Bill is enacted it will escalate the number and complexity of the proceedings unions are obliged to take in the AIRC.  It is likely to increase the frequency of hearings the union will have before the courts.  Unfortunately, a swell in appearances before the AIRC and the Courts would prove to be costly.  The burden of such cost will ultimately be borne by the members.  Hopefully this is not what the Government intends.
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