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SENATE INQUIRY INTO

BUILDING AND CONSTRUCTION INDUSTRY

INTRODUCTION

The Air Conditioning and Mechanical Contractor’s Association (AMCA), is a nationwide trade association established to represent and service members in the air conditioning and mechanical services industry. It acts as the industry voice in dealing with governments at all levels, regulatory bodies, other construction industry groups and trade unions.

AMCA is the peak industry body representing air conditioning and mechanical services companies across Australia. AMCA members are responsible for approximately 85% of all air conditioning and mechanical services contracting work in the non residential construction sector. Additionally our members are the largest employers of on-site construction labour in the engineering services sector of the industry. Our members also operate large air conditioning service companies.

AMCA is the only industry/employer association that is exclusively dedicated to the air conditioning and mechanical services industry. Since its inception 40 years ago AMCA’s objectives have been to promote and protect the interests of the air conditioning and mechanical services industry, its members and the public they serve.

In doing so, our members maintain the highest ethical standards of advertising, pricing, installation and service. While competing in competitive markets, AMCA members share certain goals and aspirations designed to improve the quality of service provided to the public. 

THE REFERENCE

The reference provided to the Senate inquiry is extremely broad in its scope. Furthermore, a number of the issues in the terms of reference were investigated by the Royal Commission, either directly or indirectly.

Our expectation is that many individual companies are not likely to provide information or appear before the Senate Committee with examples and details of some of the day to day problems that they experience on site because of the fear of retribution.

THE PROBLEM

The building and construction industry is genuinely unique in the way it operates. It is one of the most decentralised industries in the Australian economy within excess of 190,000 business entities. It operates on a sub contract basis. For this reason, employees of our members can find themselves working on projects managed by different head contractors on several occasions within one week.

Over time, the industry has grown increasingly adversarial in nature. The unions with the head and sub contractors; the various levels of sub-contractor to sub-sub-contractors and suppliers. The opportunity for inconsistency is ever present, and this contractual relationship of the industry has been very successfully exploited by the trade unions.

What is required is a change in the culture that pervades the industry. The Royal Commissioner noted the need for change in this regard, and we fully agree with his observations.

Because of the specific industry problems, a specific industry solution is needed. Furthermore, major change is needed to achieve a better outcome for the industry and the community. Tinkering around the edges of the system is not likely to achieve the cultural change needed.

The building and construction industry is in need of reform. Without some external force acting on it, the industry will continue to go about doing things the same old way which will produce the same results. This is not good enough. As the Cole Royal Commission noted, the builders have ceded control of construction sites to the unions. Construction costs in Victoria are increasing at a rate of 1% per month over the past year and a half. This increase is overwhelming due to rises in labour costs.

The power of specialist sub contractors to stand up to the tactics of the unions is very limited. The legal system cannot provide redress and assistance in a time frame that recognises reality, especially as builders place enormous contractual pressure on specialist sub contractors to settle disputes without delay.

The restoration of an appropriate power balance between the respective parties is essential. 

The sub contract nature of the industry has created a set of circumstances that lead to head contractors aiding the unions to achieve their goals. Two examples will help illustrate this point.

· The unions have made no secret of their objective to have their pattern EBA flowed throughout the industry. In most other industries, the union would need to secure the support of the employers’ industry association, or visit each employer individually to flow an agreement through the industry. Not so in this industry, because the head contractor will assist. By putting pressure on the head contractor, who understandably wants industrial peace on his project, it becomes a condition of tender that each sub contractor has an EBA in place. Of course, there is only one form of EBA that is acceptable.

· This strategy is again being played out as we speak. In Victoria, there is an industry OHS agreement in place called the “Foundations for Safety Induction Agreement”. Through this agreement the industry is making an effort to improve its OHS performance. This agreement spells out some objectives that are to be pursued. The unions tend to take a narrow view when interpreting the agreement in that some of the “shoulds” are taken as “musts”. In order to avoid any union problems, several head contractors are making it a condition of tender or contract that a sub contractor must ensure that all of its employees have completed the induction safety training, called “Red Card” training. This is not a requirement under the terms of the broad agreement.

These are two simple illustrations of how the sub contract nature of the industry generates special problems for sub contractors. We submit therefore, that a special building industry solution is required, if a cultural change is to be achieved.

BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL

We now turn to the key features of the Building and Construction Industry Improvement Bill (the Bill) 

· Pattern Bargaining

The Bill proposes that pattern bargaining in all of its forms should be prohibited in the building and construction industry. The provisions that are available in the Workplace Relations Act to permit it under some circumstances will no longer apply.

AMCA supports the further development of enterprise based negotiations, but we propose there should be some provision that permits pattern bargaining in defined sectors of the industry, and when the parties genuinely agree that this is the preferred approach.

Where pattern bargaining negotiations take place, they must be genuine, and conducted in good faith. Our experience is that this has not always been the case. The unions will pick and choose between the two systems when it suits them. Take for example, our most recent round of enterprise bargaining negotiations. The preferred approach by the unions and ourselves was for a pattern agreement across the plumbing industry industry in Victoria. Negotiations were entered into on this basis. However, as the negotiations proceeded at a pace, or direction, not in keeping with the expectations of the union, they went outside the structured negotiations and pressured/threatened individual companies who were vulnerable in the market place at the time. Some of the companies bowed to the pressure and conceded fully to the union demands.

This action took place while they remained at the industry bargaining table. We believe that this type of activity is inappropriate. The outcome that the union achieved with the individual companies was then forced on to the industry under the guise of an industry or pattern outcome. 

We submit that the legislation must be clear. First, the parties must commit to either a pattern negotiation, or a company by company enterprise agreement approach. Once having made the choice, there can be no change to the other approach half way through the process. In practice this would mean, that if a pattern agreement were to be negotiated, it would be an offence to take industrial action against only one of the companies that was subject to the pattern negotiation. Any industrial action would need to be taken against all of the companies simultaneously. This is a matter that the proposed Task Force could monitor.

· Secret Ballots before industrial action can be taken 

The Bill proposes that industrial action can only be taken after an enterprise agreement has expired, and then only after a secret ballot of the employees has been conducted. The industrial action can only continue for 14 days. Any further action can only occur with the approval of the AIRC.

As employers, we are constantly told about the views and demands of the men. The unions pride themselves about being democratic organisations. The feedback given by many employees of our member companies, is that they support the employer association – union negotiations, and they feel they are being used as “pawns in a game” over which they have little control or influence. 

We support secret ballots as a precursor to industrial action. We do not believe that the average worker on construction sites has any real opportunity to speak against, or even question, a union organiser when proposals for industrial action are being “discussed”. All too often the men are stood over and intimidated. The men generally believe in a structured approach to industry negotiations.

· An Australian Building Construction Commission

The Bill proposes the establishment of a new Australian Building Construction Commission (ABCC). The ABCC will take over the functions of the interim Industrial Relations Task Force, but the powers will be significantly extended. The ABCC and its staff will be able to visit construction sites, institute investigations, and launch prosecutions where appropriate. 

Compliance with the terms of agreements that are entered into, and with the rule of law is fundamental to any system. The alternative is anarchy. There are many examples of OHS and dispute settlement procedures that are not followed, where “no extra claims” clauses are breached, and where orders or directions from the Industrial Relations Commission are not complied with.

For the record, this association does not condone companies failing to meet their obligations under their industrial agreements. It has occurred infrequently with our members, but where we believe they are inappropriately applying conditions of employment we have never hesitated in telling them so.

The individual specialist sub contractor is extremely vulnerable to victimisation should he attempt to stand up to a union demand for payment over lost time following a dubious dispute. It is for this reason that a taskforce is needed, that is, to insulate the sub contractor from retaliation. 

We believe that the proposal to establish an Industrial Relations Task Force in each state is a worthwhile one because it does provide companies with a measure of protection. The establishment of a “whistleblower” provision is worthy of considerations but our clear preference is for an Industrial Relations Task Force approach. The experience of the impact that the task forces had in New South Wales and Western Australia when they were in operation is undeniable.

· OHS Commissioner

The Bill proposes the establishment of a new commissioner for occupational health and safety. This commissioner will have wide powers to improve the safety performance record on Commonwealth government sites.

Industrial relations and occupational health and safety are interlinked no matter how much we would prefer they were not. The practice of the unions on site to use occupational safety and health in the context of what are really industrial relations matters “devalues the currency” as it were. Furthermore, it increases the level of cynicism on the part of employers.

Every effort must be made to continually raise our OHS standards. People are entitled to expect they will go home safely each night. But importantly, we must treat OHS issues with the respect they deserve and not use safety to win industrial battles. Therefore, we believe that a specially dedicated OHS Commissioner will assist the industry to more appropriately address its OHS obligations.

· Project Agreements

The Bill proposes that project agreements should be prohibited.

Presently in Victoria we have a multitude of instruments that regulate employment conditions. There is:

· An award;
· Victorian Building Industry Agreement;
· Enterprise Agreement; and in some cases 

· Project agreements.

AMCA believes that the first three of the above are adequate for the purpose of regulating employment. Our experience tells us that project agreements perform no function other than provide a base on which to add further labour costs.

· Union right of entry to construction sites

The Bill proposes to establish more rigorous requirements on union officials prior to their establishing a right to enter constructions sites.

AMCA supports the proposed new restrictions on the right of entry to union officials that will prevent the abuse of the right of entry system. There are many examples of union officials coming onto construction sites and behaving in a manner that suggests they effectively own the site. They should have the right to come on site and investigate issues that might be raised with them by the men. However, to come on site and engage in “fishing expeditions” that disrupt the work is not appropriate.

· Other Matters
There are matters not dealt with in the Building and Construction Industry Improvement Bill that were the subject of recommendation by the Royal Commissioner.  We believe it important that appropriate steps are taken to advance these matters.
· The introduction of nationally consistent Security of Payment legislation.

· Legislation to address the problem of phoenix companies.

· Greater disclosure by unions of the monies that they receive and how they are expended. We accept that employer associations should abide by similar requirements.

In terms of the conclusions that the Senate reaches from its investigation, we would like to see proposals that recommend:

· The establishment of a Building Industry TaskForce that is given the responsibility to take steps necessary to ensure compliance with the terms and conditions of awards, enterprise agreements, decisions and orders of the Industrial Relations Commission. 

· Strengthening of the powers of the Industrial Relations Commission that will enable it to arbitrate and determine matters or issue orders and directions.

· A framework that makes provision for parties to negotiate company based enterprise agreements or pattern agreements in all or part of their industry. There needs to be some limitations on the extent to which unions can take industrial action against individual companies whilst they are negotiating pattern agreements.

· The requirement for secret ballots to be held as a precursor to industrial action being taken.







