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Submission to the Senate Select Committee
BUSS(Q) is the state based superannuation fund primarily for the building and construction industry in Queensland.  It commenced operations in November 1984.  Its sponsoring organizations are:

· Construction, Forestry, Mining and Energy Union Queensland Division (CFMEU)
· Australian Building Construction Employees’ and Builders Labourers’ Federation (Queensland Branch) Union of Employees (ABCE & BLF)
· Communications Electrical Electronic Energy Information Postal Plumbing and Allied Services Union of Australia - Plumbing Division Queensland (CEPU)
· Queensland Council of Unions (QCU)
· Queensland Master Builders Association

The Fund is not a public offer fund.
Adequacy of Superannuation as a Retirement Benefit
It has been long understood within the superannuation industry that a contribution of 15% of wages over 40 years is required to ensure a person will have an adequate retirement benefit.  This contribution rate is assumed for a person in continuous employment over the entire period of time. 

Estimates made in 2000 indicate that currently men are in the paid workforce for 38 years on average, with women working on average for the equivalent of 20 years of full time work.

The building industry, due to its demanding physical requirements, is particularly severe on its workers with regard to health and their ability to work a full and productive life. Very few workers are able to continue in the industry until age 65.
The sponsors to the Fund take most seriously the right of employees to receive contributions and the obligation on employers to pay those contributions. 

The nature of the building industry is such that it uses itinerate workers and has non-continuous work patterns.  This, in itself, leads to a non-optimal retirement solution for most of its participants.  It therefore becomes more imperative for all contributions owed to workers to be paid and paid on time.

Industry Response to Adequacy

The building unions in Queensland and the Queensland Master Builders Association take most seriously the onerous responsibility of ensuring that industry members end up with sufficient monies in superannuation to enable self-funding in retirement. 

In their latest “Queensland Building Industry Sub Contractors Certified Agreement for the period 2003 to 2005”, at Clause 2.1 it states that:

2.1.1 The Building Unions Superannuation Scheme 

Contributions to the BUSS(Q) Superannuation Scheme shall be: 

· $97.00 per week effective
1st July 2003 

· $110.00 per week effective
1st July 2004

· $125.00 per week effective
1st July 2005 


Employees endorsing this agreement or accepting engagement under this 


agreement are agreeing to co-contribution from their nett wages to their BUSS(Q) 


Superannuation Account.  Employer contributions to BUSS(Q) must be made, at 


the minimum, on a monthly basis. 

Co-Contributions 

· $9.00 per week effective
1st July 2003

· $18.00 per week effective
1st July 2004 

· $27.00 per week effective
1st July 2005 

The company will, on behalf of the employee, forward the above amounts directly to each employees’ BUSS(Q) account on a monthly basis. 

The object of the above Superannuation contributions is to achieve a 12% + 3% outcome for employees over time and the parties agree that the industry formula (as agreed with the QMBA) shall be used to set the contribution rates for the years 2006 to 2008 with the increases or co-payments being adjusted on the 1st July in each year. 

These quantum’s for the years 2006 to 2008 are fixed subject only to any legislative requirements which would require a higher employer/employee contribution. 

The above agreement is unique in as much as it obliges workers in a multi-employer environment to contribute a proportion of wages to superannuation.  Not only does this increase the overall retirement benefit for the worker but it also increases their interest, ownership and education in superannuation. 

It should also be noted that this initiative shares the retirement funding for workers between themselves and the employers.  This leads to a vastly better result than for an employer paid Superannuation Guarantee only contribution system. 
The Fund has received legal advice that where an employer deducts monies for the co-contribution and goes into liquidation without paying it to superannuation, the employer has committed the offence of stealing and can be charged accordingly.
Given the above, there is ample regulation within the building and construction industry in Queensland to support the retirement funds and needs of its participants. 

However, this only holds true where there is total compliance with SG legislation or the Enterprise Bargaining Agreement.  

Discovery of Non-Compliance

Superannuation funds do not have access to wages books of employers.  Consequently, funds do not know the actual wages of employees, nor the correct amount of superannuation to be paid.  The building and construction industry does not offer the perfect working environment and the level of non-compliance is at a high level.

It is not uncommon for a member to enquire about superannuation contributions to find out that nothing has been paid on their behalf. Internal investigations may then reveal that the employer has paid superannuation for some employees for that month, but not for others.  
Another area where non-compliance for superannuation is rorted is that the number of weeks paid for within any month may be incorrect.  Once again, the Fund does not have access to wages books.  In most cases, union intervention is the only way to uncover areas of non-compliance or partial compliance. 
However, the number of bankruptcies or receiverships etc, within the industry are extremely high.  Each bankruptcy leads to workers in the industry missing out on valuable superannuation contributions possibly for an extended period of time. 

Level of Non-Compliance

A Taskforce is currently examining the level of non-compliance in the building and construction industry in Queensland.  The work to date reveals a significant level of non or partial compliance.  Once it is completed, the findings of the Taskforce will be made available to the Senate Enquiry. 

Australian Taxation Office
The Australian Taxation Office has an important role to play in the recovery of unpaid superannuation contributions.  However, by the time the ATO becomes aware of the unpaid contributions, in many instances bankruptcy etc has already occurred.  The employee has lost all opportunity to receive their superannuation entitlement.

The ATO traditionally has been unable to take action against an employer for non payment of superannuation until the expiration of the Superannuation Guarantee (SG) deadline of 28 July each year. 

In September 2002 the Fund supplied the ATO with approximately 70 employers who had failed to pay contributions for the 2001/2002 year. 

In a follow up conversation with the ATO, I was advised that half had gone bankrupt etc, 10 had no record of existence at the ATO and the remainder would be followed up with desk audits over the next few months.  By the time that process is complete another half of the follow up employers could be out of business. 

There has always been a lack of resources within the ATO dedicated to collections of outstanding superannuation contributions. 

As from 1 July 2003, SG requirements were changed to quarterly rather than annual.  It is too early to determine whether employers will embrace this new legislative requirement or whether the ATO has sufficient resources to handle the extra and more frequent reporting requirements. 

Problems associated with early identification of non-payment by the ATO are; 

· incorrectly completed BAS

· members are unaware of non-payment as statements are only required to be sent annually (as from 1 July, BUSS(Q) has moved to sending statements out quarterly)

· lack of resources at ATO

· time lapsed for a desk audit to take place

· lack of desire for super funds to follow up arrears after SG deadline as the employer is then required to make payment to the ATO. 

Reasons for Non-Compliance with SG

There are many reasons for non-compliance with SG.  Some are: 

· tenders for projects are priced without allowing for a superannuation component included in wages.  This gives a contractor a 9% wages price advantage over other tenderers.  

· sub-contractors can wait many months in the payment chain for payment from contractors.  They do not have the ability to pay superannuation for employees from their limited resources or savings.

· any unpaid superannuation goes straight into the pocket of the rorting employer

· many employees are afraid to approach the ATO for non-payment of superannuation for fear of losing their jobs

· employees contract out of superannuation in order to retain job. 

Collection Costs – Who Pays ?
A superannuation fund has a dilemma when it comes to the recovery of unpaid superannuation and the costs involved. 

Ultimately, the only way to increase chances of payment from a recalcitrant employer is to pursue the debt through the courts.  This is an expensive option and whether successful or not, ALL members of the Fund have to bear any costs incurred.  Further, once the SG deadline has passed then it is likely that monies will be paid to the ATO rather than the superannuation fund. 
Implications on Government of Non-Compliance 

There is a huge impact on government revenues from non-compliance of superannuation.  In the short term, the 15% contributions tax is not collected or remitted by the superannuation fund.  The uncollected monies are not invested, therefore no tax is paid on their potential earnings. 

In the longer term, there will be less people able to fund their own retirement and consequently more people receiving the aged pension in part or full than should be necessary.  

Also, individuals reliant upon the aged pension will not have the little extra to supplement a better lifestyle which in turn leads to greater consumption and a stimulus to the economy. 

The Taskforce report will quantify the loss to the government revenues from non-compliance.

Types of non-compliance

Non-compliance can come from several sources.  They are:

· employers

· working directors

· contracting out of superannuation 

Employers

This is the largest area for non-compliance and can be in the form of partial or zero compliance. 

The Fund does not have access to an employers wages records so it does not know whether superannuation entitlements have been correctly paid for all employees. 

Correct payment comes from the honesty and integrity of the employer. 

Working Directors
There is a belief amongst most working directors that they are ‘self-employed’ and consequently are not required to make superannuation contributions on their own behalf.  This is an issue of education for the ATO. 
Contracting out of Superannuation - Employer 

The ATO Fact Sheet entitled “Superannuation Guarantee – Contractors” advises in part: 
How does the Superannuation Guarantee Apply to Contract Workers ?

Under the Superannuation Guarantee, an employee includes a person engaged under a contract that is wholly or principally for labour.  This means that a contractor (the party to the contract) can be considered to be an employee under the superannuation guarantee. 

A contract is principally for labour if more than half of the value of the contract is for the person’s labour. 

Even if the contractor quotes an Australian Business Number, they may be considered an employee for the purposes of the superannuation guarantee.  The other party to the contract is the employer. 

What is a Contract for Labour ?

A contract can be either made orally or in writing, and needs to state clearly (or imply) that the work must be performed by the party to the contract. 

The Superannuation Guarantee does not apply when a contract is made with someone other than the person who will provide labour.  Fore example, you have no obligations under the superannuation guarantee if the contract is with a company or partnership. 

You also have no superannuation guarantee obligations if the person you have contracted is free to engage other people to perform the work.  In this situation, the contract is not for the labour of the individual. 

It is common knowledge within the industry that employers arrange for contractors to sign a contract that states that they are free to either do the work themselves or employ someone else to do the work when in fact there is no intention by either party to allow a third party to perform the work.  This, in effect, enables an employer to contract out of having to pay superannuation for an employee. 
Contracting out of Superannuation – Worker

It is not unusual for a worker to demand a higher hourly rate rather than have the lower rate, along with superannuation paid. Some workers have refused a job where the latter scenario only is on offer.
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