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Introduction

This Submission is made on behalf of the Chamber of Commerce & Industry of WA (Inc) (CCI).  CCI is Western Australia’s largest business organisation with more than 5,000 employer members across all industries.

Established in 1890, CCI as it is today was formed in 1992 by an amalgamation of the Western Australian Chamber of Commerce and Industry and the State’s then largest employer organisation, the Confederation of Western Australian industry.

CCI is a non-profit organisation with membership open to businesses of any size.

CCI’s members operate in all industries including mining, building, health, hospitality, services, manufacturing, engineering, wholesale and retail.

CCI has extensive involvement on behalf of its members in industrial relations matters across all of these industries.

With respect to the Building and Construction Industry CCI has limited involvement in “CBD” building and construction work in Western Australia but has a large involvement in what is commonly termed ‘engineering construction’ for major project developments in the resource sector through the State, as well as civil, mechanical and electrical engineering projects.

CCI has taken an active interest in the Royal Commission into the Building and Construction Industry making submissions in response to Discussion Paper 6 – Workplace Health and Safety in the Building and Construction Industry, to Discussion Paper 8 – Codes of Practice for the Building and Construction Industry and concluded with a separate final submission that proposed a range of issues in the context of Term of Reference (c) which required the Royal Commission to report on measures to improve the industry.

In the wake of the release of the Report by Commissioner Cole, CCI was pleased that the Government indicated it would be moving promptly to enact legislation consistent with the central Cole recommendations.

In general terms, CCI supports the direction of the Building and Construction Industry Improvement Bill 2003 (the Bill).

CCI also supports the submission of the Australian Chamber of Commerce & Industry with respect to this Bill but on behalf of its members wishes to make the following additional comments.

Section 51. – Scope of industrial disputes

and

Section 52. – Minimising number of allowances

While CCI believes that Federal Awards generally are unnecessarily prescriptive this is an issue that is not unique to the Building and Construction industry.  Whilst Cole in his Report may have identified this as an issue that concerned him, it ranks as a relatively minor issue compared to the very large concerns regarding unlawful activity in its many forms prevalent throughout the industry.  Consequently it is CCI’s submission that these two sections are not necessary and could be deleted from the Bill.

If these provisions are to remain in the Bill we point out that s.51(2)(k) which reads:  “The maximum number of hours per week that an employee can be required to work overtime;” would create a new allowable Award matter - an expansion on the allowable matters definition currently contained in the Workplace Relations Act 1996.

 CCI would strongly oppose the Australian Industrial Relations Commission (AIRC) being given powers to set maximum numbers of hours per week of overtime that could be worked in this or any other industry.  

As such, s.51(2)(k) should be deleted from the Bill.

Section 55. – Non-standard period or retrospective payments

The limitation on the operation of Building Agreements to not more than three years is in CCI’s view unnecessary and whilst this may have been recommended by the Cole Report we do not believe this limitation should be included.

Section 59. – Initiation of a bargaining period

In CCI’s view this provision is unnecessary and creates an unwarranted bureaucratic approach to Agreement making.  It would seem under this section that before an Agreement could be certified in effect an ambit claim would need to be served upon the other party.  This ignores the fact in some instances the relationships between some Building Unions and the employers is mature such that Agreements are struck through a positive process without recourse to initiation of bargaining periods, industrial action, or other forms of conflict-based bargaining.  Currently the s.170MI process is not mandatory and this should continue.

Section 62. – Indicators of genuinely trying to reach agreement

In isolation CCI would not normally support this section because it seeks to comprehensively regulate the process of bargaining between the parties.  Such a proposal in isolation has little merit and will not add to the quality of agreements ultimately struck between the parties.  

However, within the scheme of this Bill, we recognise that under s.96(1) an application for a ballot is required before protected action can be taken and an Applicant must demonstrate that it has tried to reach agreement with the building employer before applying for the Ballot Order.  In this limited context then, the regulation of negotiations as prescribed by s.62. – Indicators of genuinely trying to reach agreement is acceptable.

Section 64. – Representation ballot for initiation of bargaining period

Subclause 2 of this provision explains that if there are at least 10 affected employees entitled to vote it is only then that the voting must be by secret ballot.  It is not clear why the 10 employee limitation is set.  As a matter of practical application many employers in the building and construction industry will have less than 10 employees on a site at any one time.  

As a consequence this will mean there are very few secret ballots.  

The coercion and intimidation which currently is commonplace on site will ensure where there is a public show of hands that individuals will not vote on the basis of their conscience.

Consequently CCI proposes that a much lower number of employees should be the threshold requirement for secret ballots to be conducted.

In addition, CCI is concerned to ensure that where ballots of any kind are held there is a clear requirement that they do not disrupt work and preferably are conducted in the employee’s own time.  Given that the intention of the ballot is to seek endorsement of industrial action which will damage the employer’s interests, it is unreasonable for the employer’s operations to be disrupted by the balloting process itself.   The question of the employee’s decision is a matter for them; it is not a matter that the employer should subsidise through it being conducted during working hours.

Section 72. – Definition of unlawful industrial action

The scheme of the Act which will now define “building industrial action”, “constitutionally – connected action”, “excluded action” and “industrially motivated” is very complex. 

The definition of unlawful industrial action involves three separate components, such that the “building industrial action” is unlawful if the action is “industrially motivated” and is “constitutionally connected” and is not “excluded action” which is also very complex.

Whilst there may be some technical drafting necessity for some of these elements to be included it is not obvious to CCI why this is the case for all elements.  We believe that particularly the concept of ‘industrially motivated’, which relies on there being intent to pursue some benefit in respect of employees, is inappropriate and limiting and if at all possible should be removed.

It is not uncommon for industrial action to be taken for purposes unrelated to any industrial relations or employee issues.  It may be taken for political purposes or simply as a demonstration of raw power by a Union.  Such instances potentially fall outside of the Bill’s definitions which would be a major flaw in the legislation.  

The key issue in CCI’s view is that if the action is not ‘protected action’ then it is unlawful industrial action.

Section 133. – AIRC Orders to stop or prevent building industrial action

This provision for the building industry will replace s.127 of the Workplace Relations Act 1996 but unfortunately is similar to s.127 in its deficiencies.  

Section 133 will continue to give the AIRC absolute discretion over whether or not it issues an order to stop unlawful industrial action.

In CCI’s view, as a matter of policy, where Unions and employees are taking industrial action that is not protected action, then this should automatically be ordered to stop.  Anything less than this undermines the integrity of the bargaining regime and ‘protected action’ under the legislation.

Historically, the AIRC has demonstrated an amazing institutional tolerance to unlawful industrial action and an unwillingness to take any positive action to order Unions and employees to cease this.  

It would continue to be a major failing of the legislation if s.133 as proposed in this Bill allowed the AIRC to still have absolute discretion in such matters.

This wide discretion is made even worse in this Bill from an individual employer’s point of view where s.133(6)(a) suggests that the AIRC should have regard to whether or not the building industrial action is doing damage to the “industry”.

An individual employer on this basis could have his business destroyed but the “industry” is judged to have suffered only minor damage so the AIRC is guided by the provisions in this Bill to do nothing.

It is not unreasonable in CCI’s view for applications seeking the cessation of industrial action that is not protected action to be automatically granted.  If this was the case, all that is required of Unions and their members is that normal work resume in accordance with their Contracts of Employment, Awards and Agreements.  This is hardly an onerous burden or unreasonable expectation.  The balance of convenience will always favour this compared to disruption to the employer’s business that cannot be undone.

A sensible scheme for the Bill would see Interim Orders automatically issued where there is a prima facie case that the action is not protected action, the onus then shifts to those opposing the Interim Orders to prove the industrial action was protected action and failing that a Final Order must issue.

Even where in hindsight it was demonstrated that the industrial action was protected action (and so the Interim Order stopping the protected action was made in error) the rights of the Union and employees have only been marginally interfered with and the detriment to them is negligible.  This is contrasted with the current regime, which would be maintained by s.133, that allows unlawful industrial action to continue unchecked because the AIRC is often unwilling to interfere with it or allows it to run for 48 hours before acting.

The critical finding underpinning the whole Cole Report is that it is the Union’s ability to use unlawful industrial action at will without there being any risk of negative consequence to it or its members that provides it with such power in this industry that employers bow to the most unreasonable demands because they know the Union can wield industrial action at will.  

This Bill must ensure the capacity for Unions to pursue unprotected industrial action is minimal and where it occurs has serious consequences for the Union and its members.  Section 133 does not achieve this at all.  Without achieving this, this Bill would have failed the Royal Commission in large part.  

Section 179. – Permit not to be issued in certain cases

The provision here provides the Industrial Registrar with absolute discretion as to whether an official will be granted a ‘right of entry’ permit or not.  In CCI’s view the discretion allowed here is too broad, eg, it seems to CCI totally unreasonable that the Registrar has discretion to possibly issue a permit to an official who has been convicted of an offence that involves entry to premises and the intentional use of violence against another person or intentional damage or destruction of property.

Given the right that attaches to the grant of a permit is to allow the official to enter premises against the will of the occupier, any official that has convictions for these sorts of issues should be barred from holding a permit.

Similarly to allow the Registrar to issue a permit to an official who has been disqualified from exercising a ‘right of entry’ for industrial purposes under a State industrial law, is also unreasonable.

This section needs to be reviewed and the specific exclusions listed in s.179(3) which identifies circumstances where the Industrial Registrar must not issue a permit should be expanded by including some of the matters identified in s.179(2)

It is CCI’s broader policy position that in 2003 there is no longer any legitimate need for Unions to have the privilege of the legal shield that a ‘right of entry’ permit provides them to enter premises against an occupier’s will.  To the extent that policing of Awards and Agreements is necessary that is appropriately done by Government Inspectors, not partisan Unions, particularly in an environment where the private sector has less than 20% of employees who are Union members.

Section 182. – Orders by AIRC for abuse of system

CCI supports this new provision however the limitation on whom may make such applications to the AIRC is too narrow.   Section 182(2) should also allow an employer or person affected by the abuse of the rights to seek such an Order.

Section 185. – Right of entry to investigate breach

This section appears to repeat the deficiency in the existing s.285B of the Workplace Relations Act 1996 by allowing a Union that is not party to any Award, Agreement or AWA covering a particular workplace to still have a right to enter the premises under the guise of investigating alleged breaches of this Act or the Workplace Relations Act.

This is available to the Union where they have members employed at the workplace however there is no requirement for instance for this to be limited to members who are correctly enrolled ie, within the scope of the Union’s constitutional rule.

CONCLUSION

The Bill is a comprehensive piece of legislation and in the time available it is possible that we have either misunderstood the intent of particular provisions, their interaction with the Workplace Relations Act 1996 or overlooked other matters of importance.  Consequently in the interests of achieving the most advantageous legislation we invite the Department to contact us to discuss any of the matters we have raised.

BDW:MAL\Building & Const Industry\Submission – Build & Const Industry Improvement Bill 2003
   

