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Introduction

This Submission is made on behalf of the Chamber of Commerce & Industry of WA (Inc) (CCI).  CCI is Western Australia’s largest business organisation with more than 5,000 employer members across all industries.

Established in 1890, CCI as it is today was formed in 1992 by an amalgamation of the Western Australian Chamber of Commerce and Industry and the State’s then largest employer organisation, the Confederation of Western Australian industry.

CCI is a non-profit organisation with membership open to businesses of any size.

CCI’s members operate in all industries including mining, building, health, hospitality, services, manufacturing, engineering, wholesale and retail.

CCI has extensive involvement on behalf of its members in industrial relations matters across all of these industries.

With respect to the Building and Construction Industry CCI has limited involvement in “CBD” building and construction work in Western Australia but has a large involvement in what is commonly termed ‘engineering construction’ for major project developments in the resource sector through the State, as well as civil, mechanical and electrical engineering projects.

Scope of this Submission

This Submission should be read in conjunction with CCI’s two earlier separate Submissions responding to Discussion Paper 6 – Workplace Health and Safety in the Building and Construction Industry and to Discussion Paper 8 – Codes of Practice for the Building and Construction Industry.

This final Submission in particular will address matters that the Royal Commission could be expected to consider in light of Term of Reference (c) which requires the Royal Commission to report on measures to improve the industry. This Term of Reference reads:  (our underlining).

“(c) 
Taking into account your findings in relation to the matters referred to in the preceding paragraphs and other relevant matters, any measures, including legislative and administrative changes, to improve practices or conduct in the building and construction industry or to deter unlawful or inappropriate practices or conduct in relation to that industry.”

What is the Central Problem?

The thirteen Discussion Papers released through the course of this year by the Royal Commission have considered a broad range of issues to do with the building and construction industry.  

The early Discussion Papers gave an overview of the industry and a statistical outline following up with consideration of the industry’s productivity and performance and moving on to consider particular issues associated with enterprise bargaining. The next set of Papers considered workplace health and safety issues and recent industrial relations events and then focused on codes of practice and previous reviews of the industry.

The final four Papers considered issues associated with training in the industry, working arrangements and their impact on workers’ entitlements and public revenue, security of payments in the industry and finally the implications of the Trade Practices Act on particular activities within the building and construction industry.

In this Submission CCI does not attempt to address all of these issues.  

CCI recognises that many of these issues needed to be examined in order to understand how the industry operates.  Considerations of the nature of the industry, how it works and performs, the relationships and motivations of its different participants and the various arrangements entered into between participants are all important background for the Commission.

Gaining an understanding of the industry through the examination of these many issues does provide some insight into how and why particular unlawful or otherwise inappropriate practices or conduct come to exist.  This understanding in detail of the industry also allows an appreciation (but does not provide a justification) as to why some of these unlawful or otherwise inappropriate practices or conduct have become commonplace throughout parts of the industry.

It is central to identifying the critical problems in the industry to understand how seriously any delay in a building construction project is in terms of commercial losses to employers working on a project.

Much of this background for example was explained in the opening Submission by the Master Builders Australia Incorporated, 11 December 2001
.  The MBA explained the commercial risks faced by head contractors, the process of tendering, degree of competition, contractual risk (liquidated damages) common in the commercial and industrial sectors and civil and engineering sectors all of which lead to the head contractor actively seeking to minimise the prospect of delay caused by industrial disputation.  

It is in this environment that the unlawful or otherwise inappropriate practices or conducts that have already been referred to in the Royal Commission’s first report, dated 5 August 2002, have occurred.

This first report stated that there was evidence of practices and conducts such as: 

“ (a) 
Widespread disregard of, or breach of, the enterprise bargaining provisions of the Workplace Relations Act 1996;

(b) Widespread disregard of, or breach of, the freedom of association provisions of the Workplace Relations Act 1996;
(c) Widespread departure from proper standards of occupational health and safety;

(d) Widespread requirements by head contractors for subcontractors to have Union endorsed Enterprise Bargaining Agreements before being permitted 

to commence work on major projects in State capital central business districts;

(e) Widespread requirements for employees of subcontractors to become members of Unions in association with their employer obtaining a Union endorsed Enterprise Bargaining Agreement;

(f) Widespread disregard of the terms of Enterprise Bargaining Agreements once entered into;

(g) Widespread application of, and surrender to, inappropriate industrial pressure;

(h) Widespread use of occupational health and safety as an industrial tool;

(i) Widespread making of and receipt of inappropriate payments;

(j) Unlawful strikes and threats of unlawful strikes;

(k) Threatening and intimidatory conduct;

(l) Underpayment of employees’ entitlements;

(m) Disregard of contractual obligations;

(n) Disregard of Federal and State Codes of Practice in the building and construction industry;

(o) Disregard of the rule of law.”

CCI does not condone any of the unlawful or otherwise inappropriate practices or conduct that have been identified whether by unions or employers.

It is important though to recognise why many of these have occurred.

Where unions are acting unlawfully or in some otherwise inappropriate way the motivation is to obtain some direct benefit for the union itself or for its members, which then indirectly benefits the union as an organisation.

Implicit in this union behaviour is their belief that the risk or costs to the union, including its officials and members, of taking unlawful or inappropriate action is minimal and certainly outweighed by the expected benefits.

There is also a common theme from employers who have admitted involvement in unlawful or inappropriate practices in evidence before the Royal Commission.  Often the employers’ explanation involves a belief that their action will appease a union and so avoid industrial action that would delay the project. 

This “commercial” equation is often weighted in favour of an unlawful or inappropriate practice being cheaper than rebuffing a union and incurring industrial action leading to delays involving large financial losses.

The cost of adopting a principled and law-abiding approach is greater than the risks and costs of on occasions being involved in some unlawful or inappropriate conduct.  It is this ‘commercial’ calculation that often explains, but does not justify, many of the unlawful and inappropriate activities by employers that have been identified by the Royal Commission.

In CCI’s submission whilst not blameless, employers in the industry are in general not the beneficiaries of these practices and conduct. It is fair to recognise a general relationship of cause and effect where commonly an unlawful act or demand by a union is the trigger for an unlawful or otherwise inappropriate practice or conduct by an employer. 

The building and construction industry is in this way not unique. 

Whilst the Royal Commission has only considered the extent of such practices or conduct in the building and construction industry CCI submits that some of these practices and conduct do occur in other industries. CCI believes however that such practices and conduct are far more commonplace in this industry than in others.  

Why is this the case?

 It is no coincidence that a comparison of the incidence industrial disputation in the building and construction industry with that in other industries also demonstrates that the building and construction industry historically has a far worse industrial relations record.

The extreme level of industrial disputation throughout the building and construction industry when compared to other industries is identified in Discussion Paper 2 – Statistical Compendium for the Building and Construction Industry. Chart 3.31 of this paper shows that the amount of working days lost per 1,000 employees for the year ending June 2001, for example, is second only to the coal industry.

The paper also notes that between 1996 and 2000 working days lost in the building and construction industry accounted for between 23% and 40% of the total working days lost nationwide which was relatively high “given that the building and construction industry accounted for between 7%  - 8% of total employment during that period”.

In CCI’s Submission this willingness of Unions in the building and construction industry to frequently take industrial action, both lawful and unlawful, which has promoted the unlawful and inappropriate practices and conduct identified by the Royal Commission.  

CCI’s experience and the experience of our members concurs with the observations made by the Commonwealth in its Submission Phase 3
 that: “……the fundamental and widespread problem is a disregard for accepted standards of workplace relations behaviour. This attitude often is exhibited in contempt for trust, fairness, respect of the views of other parties, and proper regard for the law.  It is common for the decisions of Tribunals and Courts to be disregarded.  A similar disregard applies to Agreements, Memorandums of Understanding and Contract Undertakings.”

The frequency of industrial action is in stark contrast to the scarcity of prosecutions or imposition of penalties against building unions or their officials for unlawful industrial action or other breaches of state and federal industrial law. 

This demonstrates that the unions are correct in believing they can act as they wish with little risk or cost to them. Unions are regularly ignoring the law with impunity.

This draws us to the conclusion that the real essence of the problem unearthed by this Royal Commission is that the existing laws are not complied with and this behaviour continues unchecked because the non-compliance goes unpunished. The current laws are simply not enforced. 

It is this, in CCI’s view that must be addressed.  It is the failure to ensure compliance with existing laws that must be remedied rather than the particular outlawing of any practice or conduct that has been identified.  Merely creating more laws that are ignored and not enforced will achieve nothing.

The majority of unlawful or inappropriate practices and conduct complained of by employers or that employers themselves have been involved in are already either contrary to either State or Federal industrial relations legislation, Trade Practices legislation or the Criminal Code.

This Submission will consider in the next section what should be done to remedy this situation.

Non compliance persists – The failed enforcement regime.

In CCI’s view a critical issue that the Royal Commission must address is to ensure that Unions in the building and construction industry are stopped from taking unlawful industrial action with impunity.

The ability for Unions to delay construction work with unlawful industrial action with no real risk or cost to themselves is the single most significant factor that promotes unlawful and inappropriate conduct and practices.

This relationship is demonstrated if we look at parts of the industry where Unions do not have the unfettered ability to start and stop work at will.  Where this is the case the unlawful and inappropriate practices and conduct of concern are much less common.  Examples of this are building and construction work remote from CBD areas and building work in the housing sector.  Compared to building and construction work in CBD areas, both of these parts of the industry generally do not suffer from the same blights of unlawful and inappropriate practices.  

Where Unions have this ability to stop work and cause delays they use this to pressure employers to act in ways that sometimes are unlawful or inappropriate for the benefit of the Union.

Whilst there is evidence of unlawful and inappropriate conduct by employers that is not linked to direct pressure from Unions and we accept that employers should not be excused for unlawful or inappropriate practices, it is fair to recognise that in many instances the particular practices that have developed or instances of unlawful and inappropriate conduct that have occurred, are the result of employers’ fear of Unions exercising their power to delay work.

So if employers are regularly pressured in this way, contrary to their interests, why don’t they challenge Unions who act unlawfully to delay their projects and so remove the power the Union has over them?

Whilst many of the practices and conduct that are of concern are already contrary to existing industrial relations or other law the essence of the problem is that these laws are not practically able to be enforced by the employer themselves. The legal option of self-help is ineffectual.

 As explained in the Master Builders Australia Inc’s Opening Submission
 employers find in practice the legal remedies available to them in response to unlawful industrial disputation cumbersome, slow to pursue, costly and finally difficult to achieve because they are governed by evidentiary requirements in circumstances where participants are often not willing to give evidence voluntarily because of fears of reprisals.  

CCI shares the view of the MBA that contractors and subcontractors fear retribution if they challenge the unlawful actions of Unions and their members through the legal process and perceive that their economic interests in net terms will still be harmed if they do so.

What then is the flaw in the legal system that denies employers the power to protect their own interests?

A reading of most industrial legislation, for example the Workplace Relations Act 1996 shows that the scheme of the industrial legislation is generally sound and seeks to protect employers from unlawful union actions.  This Act codifies a form of bargaining where parties are entitled to take “protected action” when negotiating a new Agreement or at the expiry of an existing Agreement, but the parties are denied (see s.170MN) the option of taking protected action during the term of an Agreement. 

 So on paper there is a sensible and reasonable process. However the reality is that while the legislation indicates that Unions taking industrial action during the term of a Certified Agreement are doing so unlawfully and may be subject to penalties the practical application of that law gives little comfort to employers.

The process required for an employer to enforce this law does not protect the employer form suffering commercial damage.  The process is much more costly, risky and uncertain than the alternative option often proposed by the Union – participating in an unlawful or inappropriate act.

When one takes into account the time required to put together an appropriately framed application, then for this to be filed with the tribunal, a time found for convening of the tribunal, even where this is all achieved very quickly a number of days will transpire before the matter is ever ventilated in the Industrial Commission. 

Next the very basis of operation of the tribunals requires that before there can be any adjudication on the rights or wrongs of industrial action, a process of conciliation is required.  

Next both the statutes and the practice of the Tribunals means they will first seek to address the “real” issues in dispute rather than the symptoms such as industrial action contrary to a no extra claims commitment and during the term of a registered Agreement.  

The legislation is unsuited to the needs of employers in this industry where avoiding work stoppages that will delay a project are critical. The enforcement process is much to slow to be of practical assistance to employers.

There is also unwillingness within tribunals to directly enforce the law.

There is little acceptance within state and federal industrial tribunals that it is the legal right of an employer to demand unlawful industrial action is stopped.  Rather, the tribunals will seek to find some “middle ground” and extract some concession from the employer as the price for directing the Unions members to return to work, notwithstanding it has been in breach of the tribunals’ legislation all along.

It seems that the long history of conciliation and arbitration in Australia where up until relatively recently there was no legal right to strike has seen Industrial Tribunals develop a culture of acceptance and tolerance to industrial action.  There is still within these tribunals (even when there is now a legislative right to strike with corresponding unlawfulness of strike action during the term of Agreements) an unwillingness to recognise that the price of having a right to take industrial action protected from civil action is to be denied any rights to take industrial action once an Agreement has been settled and is in operation.

Australia’s industrial tribunals in practice have allowed the rule of law to be undermined and have rarely exercised their discretionary powers in favour of compelling unions and their members to obey the law.

If the Courts and Tribunals were to absolutely require compliance with registered Agreements and enforce that no industrial action be taken during their term, this would go a long way to blunting union threats that industrial action can be taken and projects delayed.  

Unfortunately again what we see is the scheme of the legislation in practice fails to protect employers in this industry.  As explained by the Master Builders Australia Inc’s Opening Submission
 Unions have consistently shown that they will not comply with s.127 Orders of the Australian Industrial Relations Commission to return to work until they are required to do so by the Federal Court.  Further, as the MBA indicated given that industrial action often takes the form of short stoppages, the timeframe for seeking these s.127 Orders and having them in practice enforced by the Federal Court is so long as to ensure that the employer suffers significant financial and economic damage through the delay of the project to make this form of enforcement impractical in this industry.

If a mechanism is provided to remove the Union’s ability to disrupt work on projects at will then employers will be both more able to and more willing to reject improper demands made upon them. Employers will then be empowered to self-help in the face of unlawful action.

In CCI’s view it will be critical for the Royal Commission to consider how the compliance and enforcement mechanisms of industrial legislation generally can be improved so as to deny Unions the power they hold over employers by taking unlawful industrial action with impunity. 

The MBA’s suggestion of artificially establishing some form of financial penalty, for instance requiring that Unions when entering into an Agreement financially contribute a “performance guarantee” which could be forfeited if unlawful strikes occur, whilst radical is certainly worth considering.  

Much of the Union’s power over employers derives from the fact that the industrial action they can initiate at will involves little cost or risk to their organisation.  They understand well the practical delays any employer faces in seeking to challenge their actions in the Tribunals or the Courts and that by adopting a guerrilla type tactic of stop and start industrial action they can damage the employer commercially whilst in practice not exposing themselves to any real detriment through the legal system.  

The industrial relations system, whilst on paper denying Unions the legal right to take industrial action other than in limited circumstances, has such flawed enforcement mechanisms that in practice Unions are able to, and do, take industrial action at any time they wish and at no cost to themselves.  The enforcement mechanisms do not practically enable employers to protect themselves and resist inappropriate or unlawful union pressure. This must end and the intent of the law put into practice.

Particular Changes to the Enforcement Regime

If it is accepted that a much tighter and practical enforcement regime to ensure compliance with existing or refined laws is appropriate then a full review of the statutory provision in both state and federal legislation will be required with amendments made to resolve the deficiencies we have previously mentioned. CCI also has some particular suggestions for consideration.

There has been some discussion and examples before the Commission of the deficiencies of for instance s.127 of the Workplace Relations Act 1996.  As currently structured s.127 requires an employer file an application then satisfy the Commission through evidence of a 

series of threshold issues, such as that the employees and Union in question are taking unlawful industrial action, that their employment is subject to an Award or Agreement of the Commission and that there is no genuine occupational health and safety reasons that would justify any stoppage of work.  The onus of demonstrating these matters lies upon the employer. This naturally will take some time and be opposed by the Unions, which will drag out this process considerably. 

This process is itself inherently contrary to the interests of the employer who is under significant time pressures to have work resumed on their project as soon as possible.

To be a viable option for an employer to pursue this process needs to be fundamentally changed to ensure a resumption of work occurs very quickly.

In looking at alternative approaches it should be remembered that under s.127 all the employer is actually seeking is for the Tribunal to compel employees to resume work in accordance with their Contracts of Employment. The employees go back to work and continue to be paid as before.

 In CCI’s Submission this is not a burdensome demand being placed on the employees at all.

Consequentially this situation lends itself to changing the statute to require return to work orders be issued as a matter of course automatically upon an employer making a s.127 application.  

This would improve the process considerably from the employer’s point of view.  The prejudice to employees in these circumstances is limited to a situation where their stoppage of work was lawful as “protected action “ – something that would quickly become apparent and the employer could be exposed to costs for ignoring. Genuine safety concerns could be the subject of prompt hearings before return to work orders issue  (if unions allege this justifies the stoppage) and again with mandatory cost penalties to apply to a union where the finding is that safety was not an issue.

Whilst this mechanism would speed up considerably the process for employers and be of significant benefit the value of this of course is lost if Unions are able to ignore the Orders for employees to resume work.  Again a considerable case can be mounted in support of reversing the onus here such that if the employer for instance was to then file a declaration that normal work had not been resumed in accordance with the Order, then penalty provisions would automatically apply to the Union and potentially individual officials with the onus lying on the Union to demonstrate that they had in fact complied with the Order fully and so should not be subject to financial penalties.

Again, whilst this reversal of onus might be argued by the Unions to be harsh the fact that any penalty can be avoided merely by the employees resuming work normally is hardly a significant burden for the Unions to bear when the benefit to the industry would be significant.

A National Task Force

CCI supports the proposal for a National Task Force to independently ensure enforcement of existing industrial relations and other laws.

As we have proposed earlier in this submission what is needed is enforcement of the law to deny Unions the power to damage (or to threaten to damage) an employer commercially. 

The role of a National Task Force is to replace the employer who may view the self-help legal options as impractical because of the delays, costs and uncertainties. The National Task Force in this way then significantly increases the risks and costs to a union that considers taking unlawful action. By changing the cost benefit equation and weighting it more in favour of a union not taking unlawful action (because the risks and cost are too high) real benefits can flow to the industry over time.

Much has been said in some of the Submissions about the experience in Western Australia with the Building Industry Task Force (“the Task Force “) established by the previous State Government under Minister Kierath.

As has been explained in our previous Submission regarding Codes of Conduct the positive effects of this Task Force when it was first established are something CCI recognises.

It would be wrong however to see the setting up of such a Task Force as being a panacea for all concerns.  Even during the period when the Task Force in Western Australia was active and was improving and moderating the excesses of Unions, it certainly was not able to eradicate altogether unlawful or inappropriate practices and conduct.

The lesson that can also be learnt from the Western Australian experience is that the establishment of a Task Force itself is not enough.  What is required for success is, as with any policing endeavour, that there be the political will from Government to see the policing activity through to prosecution and for the individuals staffing the Task Force to be able and committed to the task.

Under the current Western Australian Government both of these aspects are missing and as a consequence the Building Industry and Special Projects Inspectorate that has replaced the original Task Force is in CCI’s view, ineffective.

So by itself the establishment of a` National Taskforce will not be enough. It is also necessary to improve the enforcement mechanisms to ensure they are a practical option for employers themselves to use to protect themselves. By ensuring that the self-help enforcement provisions are viable there is less reliance on the political support for a National Taskforce continuing into the future.

If effective compliance through an improved enforcement regime is established it would change the balance of the previous mentioned ‘commercial’ equations.  Employers in the longer term will recognise that it is in their commercial interests to maintain a principled and law-abiding position and so refuse to participate in unlawful or inappropriate practices or conduct.

De- registration

There has been a range of Submissions regarding the option of greater use of the de-registration power to discipline Unions.  CCI supports the view that because Unions themselves benefit from their monopoly registration in the industrial relations system, they should also be subject to controls as the price for that beneficial registration and the ultimate sanction would be de-registration.

CCI believes the record of unlawful behaviour by unions, the CFMEU in particular, may well be sufficient to legally justify deregistration proceedings being commenced however whether this is in the interest of the industry generally should first be considered.

This industry has seen de-registration used against the BLF approximately 20 years ago.  It is not a practical solution for de-registration of Unions to become a regular event every two or three decades in this industry.  De-registration is a last resort measure that can only be used once at the end of a cycle of disruption.  

This approach inherently means that matters must first degenerate to extremes before improvements can be made. As such deregistration has little application as a tool to modify the behaviour of participants in an industry over the medium to longer term.

Rather a proper enforcement regime plus the establishment of a National Task Force that changes the economic cost of unlawful and inappropriate practices and conduct on a day-to-day basis is more likely to have a more sustained and practical behaviour modifying outcome.

These options are not however mutually exclusive – there is no reason why changed compliance provisions and deregistration could not both occur.

If on the facts and the law as it is currently stands there is a strong case for commencing deregistration proceedings against any registered body then this must be properly considered in the interests of upholding the law.

 A Single National Building and Construction Tribunal

Consideration has been given in some Submissions for there to be established a separate Industrial Relations Tribunal external to the Australian Industrial Relations Commission and the existing State Tribunals to handle industrial relations exclusively for the building and construction industry.

Whilst the benefits of having a specialist Tribunal that is focused on a single industry are self evident, CCI would be more concerned that over time there is the opportunity for that Tribunal and its members to lose sight of what is normal or proper industrial behaviour and be seduced or captured by the industry and so no longer be a force for change as would be intended.

An example of how this can arise would be the Coal Industry Tribunal which in many ways had in the past, and now in Western Australia where it continues to operate as a body under State legislation, a tendency to accept that things are different in the coal industry, that it is unique and, as such some of the standards that would be expected in other industries are not appropriate for it.

A further danger of a specialist Tribunal is that it allows an industry to be sheltered from positive changes that occur in one industry and then flow on to others.

If a specialist building and construction industry Tribunal where to be set up the concerns above could be addressed by ensuring that it was established for a finite period only. After this time jurisdiction would automatically revert to the general tribunal. Alternatively after a period there could be a review of its effectiveness to determine whether it should continue or not. In either case there would also be merit in having members of the Australian Industrial Commission also serving on the specialist Tribunal, perhaps on a rotational basis for fixed terms.

Conclusion

The most important conclusion to be drawn from the evidence before the Royal Commission is that in the building and construction industry there is a significant lack of compliance with existing laws by Unions, in particular industrial relations laws.

The fact that Unions are able to use unlawful industrial action at will, without cost or risk, to pressure and coerce employers is the fundamental root cause of many of the unlawful and inappropriate practices identified.

The single most useful action the Royal Commission can take is to propose a dramatically improved compliance mechanism for Australia’s industrial relations legislation, both State and Federal, to ensure that the legal rights of employers are able to be practically protected and Unions are held to account for any unlawful actions they take. 

 If Unions can be denied the tool of unlawful industrial action which is such a powerful coercive force, by ensuring there is a cost for Unions taking such action that outweighs the benefits, then this will erode the power that Unions have misused and so will be a very significant step forward for the building and construction industry in Australia.

� Master Builders Australia Incorporated Submission, 11 December 2001, Page 18


� Commonwealth Submission to the Royal Commission into the Building and Construction Industry –   


   Phase 3 – August 2002, Page 3


� Master Builders Australia Incorporated Opening Submission, 11 December 2001, Page 49


� Master Builders Australia Incorporated Opening Submission, 11 December 2001, Page 45, Para 184





BDW:MAL\ER Issues & Submissions

   Page No:  1

