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The Building and Construction Industry Improvement Bill 2003
SUBMISSION BY THE AUSTRALIAN MINES AND METALS ASSOCIATION TO THE SENATE EMPLOYMENT, WORKPLACE RELATIONS AND EDUCATION REFERENCES COMMITTEE

DECEMBER 2003

AMMA and Resources Sector Profile
1. Australian Mines and Metals Association (Inc) (“AMMA”) is the national employer association for the mining, hydrocarbons and associated processing and service industries.  It is the sole national employer association representing the employee relations and human resource management interests of Australia’s onshore and offshore resource sector and associated industries.

2. In operation since 1918, AMMA includes companies engaged in the following industry categories:

· Exploration for minerals and hydrocarbons

· Metalliferous mining, refining and smelting

· Non-metallic mining and processing

· Hydrocarbons production (liquid and gaseous)

· Associated services such as:

· Construction and maintenance

· Diving

· Transport

· Support and Seismic Vessels

· General Aviation (Helicopters)

· Catering

· Bulk Handling of Shipping Cargo

3. In representing all major minerals and hydrocarbons producers as well as significant numbers of construction and maintenance companies in the resource sector, AMMA is in a unique position in that it is able to articulate a view on the issue of project agreements that seeks to promote the interests of both these groups.

4. The resources sector has traditionally made an important contribution to the Australian economy, particularly in terms of investment and exports.  The resources sector is a major contributor to Australia’s balance of trade with five of the six top commodity exports in the year ending June 2002 coming from the resources sector.  The total value of Australia’s minerals and energy exports is forecast to be $58.7 billion in 2002-2003. This represents approximately 36% of Australia’s total export earnings.

5. The continued growth of minerals and energy exports that has been experienced in Australia over the past decade has been achieved through large capital expenditure programs, both on the expansion/upgrading of existing projects and development of new projects.

6. Based on the ABS survey data, new capital expenditure in the mining industry is estimated to be around $8.9 billion in 2002-2003, significantly higher (by 23 percent) than in 2001-2002.  In real terms, new capital expenditure is estimated to be the highest since 1998-1999 and around 28 per cent above the average annual expenditure for the past 22 years.

7. At the end of April 2003, there were 40 projects at ‘advanced’ stages of development included in ABARE’s project list – that is, projects that are either committed or under construction.  The announced capital expenditure of these 40 advanced projects adds up to $16.9 billion.

8. The above figures highlight the enormous significance of the resources sector, both in terms of export revenue and domestic capital investment.

Introduction
9. The resources sector is a major contributor to the Australian economy; as a producer, as an employer; and as an exporter.  Development of the sector is also a major driver of the domestic engineering design and construction sector.

10. The finite nature of projects undertaken within the sector, leading to the regular turnover of new projects to replace those in decline or at the point of conclusion, combined with the scale of such projects is a powerful driver of capital investment.

11. New projects or expansion of existing operations in the mining and hydrocarbons sectors invariably requires investment of substantial sums of money.

12. While the viability of projects will be primarily driven by the quality of the resource to be developed, the growing scale of such projects means that the development costs including the engineering and construction phase costs are critical to the financial planning and decision making with respect to such projects.

13. One of the major factors in the successful planning, financial approval and execution of major projects in the resource sector is that of the labour relations arrangements during the construction phase.  The certainty and security of the capital investment is closely linked to developing and maintaining stable labour relations arrangements.  A key tool used to assist in the delivery of such certainty and stability is that of pre-start project agreements, which are achieved through the use of s170LL certified agreements under the Workplace Relations Act 1996  (WRA).

14. In October 2003 AMMA made a submission to government on the exposure draft Building and Construction Industry Improvement Bill 2003 (“draft Bill”), released publicly by the then Minister for Employment and Workplace Relations the Hon. Tony Abbott in September 2003.  In our submission, as the resources sector member of the Australian Chamber of Commerce and Industry (“ACCI”), we supported and adopted the ACCI submission but in addition identified some areas for particular comment because of some potential impact on resources sector employers.  

15. Similarly, as the resources sector member of the ACCI, AMMA supports and adopts the submission of the ACCI to the Senate Employment, Workplace Relations and Education References Committee in November 2003 (“ACCI Submission”) with respect to the Bill.   
16. We draw the Committee’s attention to paragraph 68 of the ACCI submission concerning subclauses 5(1)(e) and (f) of the Bill.  These subclauses have the effect of excluding from the definition of building work the activities associated with the extraction and production of oil and gas and minerals.  The suggested addition of the words “and processing” after the word “extraction” would better reflect the full range of activities involved in the production of hydrocarbons and minerals.  

17. We also draw the Committee’s attention to paragraphs 71 and 72 of the ACCI Submission concerning the interaction between Clauses 8(4) and 68 of the Bill.  Our submission will focus in detail on the importance to the resources sector of continued access within federal workplace relations legislation to ‘project agreements’ to provide certainty with respect to the industrial relations for major resource projects. 

Project Agreements in the Resource Sector

18. It is the AMMA’s strongly held view, which has been outlined to Government on a number of occasions, that there are compelling grounds for the retention of workable and practical pre-start project agreement provisions within the Workplace Relations Act 1996 (“WRA”).

19. ‘Greenfield’ (s170LL) provisions underpin the vast majority of new resources sector construction projects’ labour relations arrangements.  In advancing a case for the retention of such arrangements, it is important to clearly distinguish the legitimate use of such agreement making provisions for major resource projects from that of illegitimate and arguably unlawful pattern bargaining, the latter not being supported by the AMMA.

20. The AMMA recognises that proscription of pattern bargaining is an important part of the package of reforms contained in the Bill.  However, there is concern that one consequence of this reform will be that establishment of legitimate project agreements will be come more difficult.  

21. While the capacity currently exists for the registration of multi-employer agreements under s170LB(2)(a) and s170LC, these particular provisions have proven far less attractive than that of s170LL (’Greenfield’) certified agreement provisions.  The latter allows for the negotiation and registration of agreements with relevant unions prior to the commencement of work on a particular project.

22. The key attractions of s170LL agreements to operators and construction companies in the resource sector lie in the following:

(i) Section 170LL allows developers of resource projects to plan with a higher degree of certainty with respect to construction labour costs, as such rates and conditions can be negotiated and agreed in advance of a project’s approval and/or commencement.

(ii) Accurate construction phase labour cost/s forecasting is a critical factor in the financial planning and approval processes of major projects.

(iii) An ability to negotiate and register pre-start agreements reduces the potential for industrial action over terms and conditions of employment.  This reduced risk in an industry (construction) characterised by high levels of industrial militancy is achieved by registration of s170LL agreements prior to the commencement of work, thus effectively rendering any industrial action unprotected and unlawful. This mitigation of risk strategy obviously needs to also have regard to the recent Emwest decision which does have potential implications for the integrity of in-term certified agreements.
(iv) The implementation of comparable terms and conditions across contractors and sub-contractors engaged on major resource sector projects that can be achieved through the mechanism of s170LL, is seen as a necessary and practical strategy to limit the capacity for ‘leapfrogging’ claims.  With large numbers of different contractors coming onto major projects, it is the experience of AMMA members that significant differences in contractor terms and conditions fuels industrial disputation.  It needs to be borne in mind that resource sector projects are generally undertaken in remote and often harsh environments, with construction employees working and living closely together, the latter generally being in camp accommodation.

(v) One of the worst features of the Australian industrial relations system from an investor’s view point is that of unpredictable and volatile industrial relations that can be driven by competitive unionism on major projects.  Such competition may manifest itself in industrial disputation arising out of competing coverage claims and demarcation disputes.  Extensive evidence of the adverse consequences of such competition has been highlighted in various proceedings over several years in the ongoing CFMEU civil/mechanical rules case matter
, in which AMMA has been the key employer objector.

One of the key features of s170LL is that it allows for the sensible ‘pre-start’ demarcation of work on a project by the involvement/exclusion of particular unions.  This has been a critical factor in the successful approval, planning and execution of many major projects.

It has been the experience of AMMA members over many years that competitive union practices, as are routinely witnessed between the AWU and CFMEU for example, invariably leads to adverse industrial relations outcomes on major projects.  The ability to avoid this through the use of s170LL agreements is far preferable to the pursuit of project by project demarcation of particular work through s118A of the WRA, a process that can be a costly and lengthy legal process with no guarantee of a successful outcome.

23. Evidence of the incidence of the use of pre-start s170LL agreements on major projects can be found in Appendix A to this paper.  The listing identifies a number of major projects undertaken in recent years, the project value, the type of agreement used for regulating labour relations on those particular projects and also the unions party to those agreements.

24. It is abundantly clear that the preferred form of agreement making on major projects is that of s170LL agreements, for the reasons detailed above.  The alternative options provide far less certainty regarding outcome; expose projects to unprotected industrial action throughout their life as contractors come onto projects and provide an environment in which unrestrained competition amongst competing unions may emerge.  It is of little surprise to note the low incidence of alternate agreement making options used on major resource sector projects.

Distinguishing Project Agreements from Pattern Agreements

25. In promoting the retention of pre-start agreement making processes under the existing s170LL provisions of the WRA, it is important to distinguish that form of agreement making from pattern bargaining.  

26. Project agreements that routinely prevail on major resource projects, as detailed in Appendix A, are project specific in scope and effect.   Terms and conditions of employment are set having regarding to the unique aspects of the particular project i.e. location, remoteness, project value and work environment disabilities.  Terms and conditions contained in a project agreement do not automatically carry forward to the next job or project as a construction contractor moves on.  Importantly, through pre-start agreement negotiation processes routinely employed by head contractor/s, sub-contractors coming onto the project would have a clear understanding of the rates and conditions on which the work was to be tendered for and undertaken.

27. The above can be clearly contrasted with pattern bargaining that seeks to achieve common terms, conditions and agreement expiry dates across multiple employers both within and across industry sectors and industries.  The pursuit and imposition of common outcomes both within and across different industries through pattern bargaining has no regard to the unique commercial pressures facing different industries and different employers within particular industries.

28. Many employers, particularly in the resources, services and manufacturing sectors are highly exposed to international competitive pressures.  Success of businesses in the global market will not be assisted by ‘pattern bargaining’ or ‘industry’ outcomes.  So much is evident from the experience of the 1970s and 1980s when centralised wage fixing and industry agreements delivered unsustainable outcomes that contributed to the poor competitive position of many businesses.  It would be negligent to support the retention of industry bargaining by a different name (i.e. pattern bargaining).  The international trade and infrastructure environment that Australia operates will show little tolerance for rising wages not linked to productivity improvement.  It is difficult to envisage that productivity increases linked to common wage outcomes will be uniformly delivered across the manufacturing sector during the recent round of enterprise (“pattern”) bargaining in Victoria.

29. In light of the above, the AMMA fully supports Government efforts to restrain pattern bargaining of the type currently being witnessed in the Victorian manufacturing sectors and also as witnessed in the Victorian building and construction sector whereby the CFMEU has pursued industry outcomes across the various construction sectors with common terms, conditions and expiry dates.

30. A project agreement by contrast does not leave an enforceable legacy beyond a particular project, thus giving them (project agreements) a very different character to that of pattern agreements.

Risk of Project Agreement ‘Reform’
31. In moving to address key findings and recommendations of the Cole Royal Commission, through the Bill, AMMA would urge the Committee to carefully consider and distinguish the illegitimate, unlawful and inappropriate agreement making behaviour exemplified in construction industry pattern bargaining from that of the necessary and legitimate use of s170LL ‘pre-start’ project agreement processes.

32. While a distinction between a legitimate project agreement and a pattern agreement is currently made in subclause 8(4) of the Bill, it is the interaction between this provision and Clause 68 which gives rise to some concern.  It is important that it is made clear in Clause 68 that it remains possible for project agreements to be registered as Greenfield or s170LL agreements.  Currently this can occur through an agreement between a single employer and a union(s) being submitted for registration by a single member of the Australian Industrial Relations Commission (“AIRC”).  One possible effect of the current wording of this exemption from the definition of pattern bargaining in subclause 8(4) and its interaction with Clause 68 is that a project agreement must be registered under the WRA as a multi-business agreement (WRA s170LC).  This would require a Full Bench of the AIRC to be convened for registration of such an agreement and that each employer undertaking work on the project would need to be party to the multi-business agreement.  

33. It is common that when a Greenfield (s170LL) agreement is developed prior to the commencement of a project, that all employers may not yet be identified.  Hence as each employer becomes involved in the project, through the letting of contracts for parts of the work, they will register a s170LL agreement with the relevant union(s).  AMMA submits that for project agreements to continue to operate as an effective and efficient means of providing certainty with respect to industrial relations for resource projects, this system of registration of agreements must continue to be facilitated under the legislation.  

34. Should the effect of subclause 8(4) and clause 68 be to require project agreements to be multi-business agreements and only registrable by an AIRC Full Bench, this is likely to result in difficulty in concluding such agreements before the commencement of a project, and also slow the registration process.  Ultimately this may adversely effect the decision as to whether to invest in a major resource project.  As a minimum, the process for registration of multi-business agreement could be simplified to allow a single member of the AIRC or a presidential member to register such agreements.   Should this position be adopted, it must also be made clear in the WRA that multi-business project agreement could be made under the Greenfield provision (s170LL).

35. As highlighted above, the value of current and upcoming projects in the resource sector is substantial – approximately $16 billion worth of projects are, according to ABARE, at the ‘advanced’ stage of approval/planning. Details of some of these projects are contained in Appendix B of this paper.  That value ($16B) is the estimated aggregate capital cost of those ‘advanced’ projects and does not place an economic value on the operating revenue/taxation streams to be generated from the ongoing operations.

36. A loss or erosion of current pre-start project agreement options would pose the following risks:

(i) The potential for inter-union disputation would increase as competing coverage and representation claims are tested.

(ii) Projects would be exposed to protected industrial action through enterprise agreement bargaining.  Invariably, such disputation would occur during critical path phases of projects.  Successful conclusion of agreement making with one or even a significant number of contractors would not necessarily deliver stable labour relations.  This is because in the absence of pre-start agreements under s170LL, each contractor coming onto a project may be equally exposed to the risk of protected industrial action at whatever stage of the project they came on.

(iii) An ability to plan, with a reasonable degree of certainty, both labour costs and downtime through industrial action (both protected and unprotected), would be seriously compromised.

(iv) To override the loss of pre-start agreements on major projects, unions may be encouraged to more aggressively pursue pattern bargaining in the civil/mechanical construction sectors, or pursue higher outcomes that would carry from job to job through such ‘pattern agreements’.

(v) The combined effect of reduced certainty in terms/conditions outcomes and increased risks of bargaining and inter-union competition disputation would in AMMA’s opinion lead to a significant loss of predictability and stability of labour relations on major projects.  This could have a serious impact on the confidence with which owners and investors approach decisions on such projects.

Conclusion

As mentioned above, AMMA as the resource sector member of the ACCI, supports and adopts the ACCI submission to the Committee of November 2003.

37. It has been and remains the AMMA’s position that practical and effective pre-start project agreement making provisions should be retained within federal workplace relations legislation.  In strongly supporting the retention of the existing s170LL provisions as the predominant means for establishing project agreements, the AMMA also supports measures to limit the capacity of unions to pursue ‘pattern bargaining’ campaigns of the type envisaged by Clause 8 of the Bill.

38. AMMA submits that in considering the interaction between the pattern bargaining and project agreement provisions in the Bill, the Committee recommend that the Bill not only clearly distinguish between pattern bargaining and legitimate project agreements, but that the current process of registration of such agreements as Greenfield (s170LL) agreements be maintained.  

39. The Association would be pleased to elaborate on any aspect of this submission.  Details of the relevant contact persons are provided below.

· Simon Billing

National Industry Manager

Australian Mines and Metals Association

Level 7, 10-16 Queen Street

Melbourne  VIC  3000

Phone (03) 9614 4777

Fax (03) 9614 3970

Email: simon.billing@amma.org.au

APPENDIX A

MAJOR RESOURCES PROJECTS - 1996 to 2003

	Project
	 Value
	Client
	Principal

Contractor
	Type of Agreement
	Union

Involved

	Ridgeway


	$380 Million
	Newcrest
	United Construction
	170LK (Not registered)
	

	Mt Arthur North Development
	$800

Million
	BHP Billiton
	
	
	

	Hail Creek Coal Project
	$425

Million
	Rio Tinto
	Hatch
	170LL
	AWU

AMWU

	Coppabella Coal


	$400 Million
	McArthur

Coal
	Leightons


	170LL
	CFMEU

	Stanwell Magnesium


	$1.5 Billion
	Australian Magnesium Corp
	Leightons
	170LL


	AMWU

AWU

CEPU

	Comalco Gladstone Alumina Plant
	$1.5 Billion
	Comalco
	Transfield
	170LL
	AMWU

AWU

CEPU

	Phosphate Hill Plant
	$700 Million
	WMC Resources
	Bechtel
	170LL
	AMWU

AWU

CEPU

	Pasminco Century Mine


	$800 Million
	Pasminco
	Bechtel
	170LL
	AWU

AMWU

CEPU

	Townsville Zinc Refinery


	$520 Million


	Sun Metals
	John Hollands/

United

Constructions


	QLD STATE

GREENFIELDAGREEMENT

(no longer available under current legislation)
	AWU

AMWU

CEPU

	Olympic Dam Expansion


	$1.7 Billion
	WMC Resources
	Bechtel
	170LJ
	AMWU

AWU

CEPU

	Tasmanian Natural Gas Project- Onshore
	$440 Million
	Duke Energy International
	Nacap/ McConnell Dowell


	170 LL


	AWU

AMWU




Appendix A (Continued)

	Tasmanian Natural Gas Project - Offshore
	$440

Million
	Duke Energy International
	All Seas
	170LL
	AWU

AMWU

CEPU



	EasternGas Pipeline
	$450 Million


	Duke Energy International
	Transfield
	170LJ
	AMWU

AWU

CFMEU

	SEA Gas

Pipeline


	$500

Million
	International

Power/ Origin Energy/ TXU Australia
	Spie Capag – Lucas Joint Venture
	170LJ/LL
	AMWU

AWU

	West Angelas Iron Ore Development
	$700 Million
	Robe River Iron Associates
	Leighton
	170LL
	AWU

AMWU

	Worsley Expansion
	$500 Million
	Worsley Joint Venture
	CBI Constructors Pty Ltd
	170LL
	CFMEU

AMWU

CEPU

	Mining Area C –

New Iron Ore Mine
	$1.1 Billion
	BHP Billiton/ POSCO


	Henry Walker Eltin
	170LJ/LL
	AWU

AMWU

	Murrin Murrin Nickel Mine/Plant

Development
	$400 Million
	Murrin Murrin Holdings (Anaconda)
	Flour Daniel Pty Ltd
	170LL
	AWU

AMWU

CFMEU

CEPU

	North West Shelf 4th Train/ Second Trunkline  (LNG)
	$2.4 Billion
	Woodside Energy
	Kellogg Brown Root/ CBI
	170LL
	AWU

AMWU

CEPU


APPENDIX B

MAJOR RESOURCES PROJECTS PROPOSED - 2003 to 2008

	Project
	Value
	Client

	Darwin LNG Plant
	$3 Billion
	Conoco Phillips

	McArthur River Zinc Metal Project
	$750 Million
	MIM

	Bayu-Undan Oil/Gas Field Development
	$2.7 Billion
	Conoco Phillips Joint Venture

	Alcan Gove Expansion Project
	$1.5 Billion
	Alcan Gove Pty Ltd

	Aldoga Aluminum Smelter


	$3.8 Billion
	Aldoga Aluminum Smelter

Pty Ltd

	Carbon Calcining Plant
	$300 Million
	Astral Calcining

	SAMAG

Project
	$760M
	Magnesium Int.

	Australian Section Gas Pipeline PNG – Gladstone


	$3.8 Billion
	ExxonMobil, Oil Search, Chevron

Texaco, Japan PNG Petroleum and MRDC

	North West Shelf 5th LNG Train


	$1.6 Billion
	Woodside Energy

	Blacktip Natural Gas Field Development
	$500 Million
	Woodside Energy

	Gorgon Gas and Condensate Field
	$4 Billion
	Chevron Australia Pty Ltd

	Burrup Peninsula Methanol Plant
	$770 Million
	GTL Resources

	Burrup Peninsula

Methanex Plant
	$2 Billion
	Methanex

	Burrup Peninsula Ammonia Plant
	$630 Million
	Burrup Fertilisers

	Burrup Peninsula Ammonia Urea Plant
	$900 Million
	Dampier Nitrogen

	Burrup Peninsula Dimethyl Ether Project
	$1 Billion
	Japan DME Ltd

	Hismelt Expansion Project
	$1.2 Billion


	JV between Nucor, Mitsubishi and Shougang

	Telfer Gold Mine Expansion
	$1.36

Billion
	Newcrest

	Ravensthorpe Mine Development
	$950 Million
	BHP Billiton

	Wagerup Refinery/

Mine Expansion
	$995 Million
	Alcoa

	Kemerton Titanium Dioxide Plant Expansion
	$470 Million
	Millennium Chemicals

	Hopes Down Iron Ore Mine
	$1.05 Billion
	Hopes Down Limited

	Fortesque Mine and HBI Plant
	$3 Billion
	Austeel Pty Ltd

	Mt Gibson Iron Pellet Plant
	$500 Million
	Mt Gibson Iron Ltd


AUSTRALIAN MINES AND 


METALS ASSOCIATION INC











� Re: CFMEU (2000) Print S2640, Williams SDP; AWU & Ors v CFMEU (2001) PR901486, McIntyre VP, Polities SDP, Whelan C;  AWU & Ors v CFMEU (2001) PR905003, McIntyre VP, Polities SDP, Whelan C; Re:AWU, Ex parte CFMEU [2002] FCAFC 150, per Gray, Moore & Merkel JJ;  AWU & Ors v CFMEU (2002) PR920670, McIntyre VP, Polities SDP, Whelan C; CFMEU v AIRC [2003] FCAFC 196, per Wilcox, Marshall & Merkel JJ.





