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OVERVIEW

1. This submission is made on behalf of the States of Victoria, Queensland, Western Australia, New South Wales, Tasmania and South Australia, and the Australian Capital Territory and Northern Territory (Joint Governments).

2. The Joint Governments oppose the Federal Government’s proposed Building and Construction Industry Improvement Bill (the Bill). Separate submissions from the States of Victoria, Queensland, Western Australia, New South Wales, Tasmania and South Australia, and the Australian Capital Territory and Northern Territory outlining issues specific to their jurisdictions are attached to this joint submission.

3. The Joint Governments are committed to reform in the building and construction industry to improve its productivity and its industrial relations and health and safety performance.  The approach endorsed to achieve these outcomes is by working cooperatively with employer and employee organisations.

4. The Joint Governments support and promote an approach to industrial legislation that provides for flexible bargaining arrangements adaptable to the needs of the industry.  This includes enhanced roles for industrial tribunals to intervene to assist in the settlement of disputes.  

5. The Joint Governments reject the creation of the Australian Building and Construction Commissioner and the Commissioner for Health and Safety as unnecessary.  Instead it is proposed that the Federal government should direct funding to the States to support education and compliance with industrial relations and workplace health and safety requirements.

6. The Joint Governments propose that the matters dealt with by the Cole Royal Commission such as tax evasion and the use of “phoenix” companies to avoid the payment of employee entitlements should be subject to Federal legislative consideration. 

7. The Joint Governments reject the intention of the Federal government to unilaterally override the jurisdiction of the States and Territories in relation to industrial relations because it undermines the strength of the Federal system.  Instead the Joint Governments propose a collaborative approach where policy reviews are undertaken through bodies such as the Workplace Relations Ministers’ Council.  

8. The Joint Governments oppose the Federal Government’s proposed Bill because it:

· promotes conflict instead of cooperation;

· fails to give the Australian Industrial Relations Commission the power it needs to resolve disputes that do arise; 
· serves to hinder rather than assist the parties to bargain in good faith; 
· takes a ‘one size fits all’ approach to the regulation of the industry, which is inconsistent with the jurisdiction-by-jurisdiction findings of the Cole Royal Commission;

· is fundamentally unbalanced legislation due to its narrow focus on those recommendations of the Cole Royal Commission principally aimed at diminishing union rights;

· represents a further incursion by the Commonwealth into areas of State responsibility; and

· adds a further complex layer of industrial regulation to the existing State/Federal mix.
9. In the face of international and Australian evidence and research that high performance workplaces with cooperative industrial relations cultures deliver better business outcomes, the Bill is all about strikes and lockouts .  Importantly, there has been no consultation with the States over the legislation, yet State and Territory Governments are expected to commit to it.

10. The Joint Governments are also concerned that the legislation may be in breach of a number of Australia’s international obligations, namely International Labour Organisation (ILO) Convention 87 (Freedom of Association and Protection of the Right to Organise) and ILO Convention 98 (the Right to Organise and Collective Bargaining).

11. Instead, the Joint Governments support and promote an approach to industrial legislation that respects the right of the employers, employees and their representatives to determine their own industrial arrangements, in a climate of trust and goodwill.

12. The proposed Bill will do nothing to improve relationships between employers and employees and as such, will not serve to attract investment or improve productivity.
13. For these reasons the Joint Governments oppose the Bill.
BACKGROUND
1. The Joint Governments hope to foster the industry by developing a partnership approach with the aim of helping employers and employees to attain a high performance workplace. High performance workplaces are defined by a range of factors, which include:

· worker involvement;

· involvement of stakeholders into business & operational decisions;

· flexible work design;

· decentralised decision-making over work related issues;

· development of skilled employees; and

· supporting ongoing innovation and workplace change.

2. There are now more than 20 years of research evidence – in different industry settings and across a number of countries – demonstrating positive business benefits from the partnership approach. For example, an American study by Huselid
 found that the introduction of this model decreases turnover, increases sales, improves market value and increases profits.

3. There is also evidence that the introduction of these high performance practices is facilitated by a partnership approach between unions and management. Indeed, a recent study by Black and Lynch
 found that cooperative, unionised, labour management relations have a positive impact on productivity. They State that:  

…unionised establishments that have adopted what have been called ‘new’ or ‘transformed’ industrial relations practices that promote joint decision making coupled with incentive based compensation have higher productivity than other similar non-union plants.

4. In addition, there tends to be less conflict and disputes with this approach. The combination of these factors will also make for a more attractive investment climate.

5. In terms of productivity, Australia’s building and construction industry has been rated highly when compared to other countries. Professor Denny McGeorge and Professor Martin Loosemore 
 in their study on Australian construction productivity have ranked Australia overall second out of 14 countries. The study covered productivity and cost. We are on a par with Japan and Germany and performing better than France and the UK.

6. The approach of the Joint Governments to the building industry is governed by a number of clear principles. In summary, these are:

(a) employers and employees must be free to negotiate the type of agreement best suited to their industry and the particular circumstances of the workplace;

(b) employees and employers have the right to be represented by the union/organisation of their choice;

(c) any negotiations must be conducted in a climate of good faith;

(d) the various Industrial Relations Commissions must be empowered to play their intended role as independent umpires, and their ability to conciliate and if necessary arbitrate disputes must not be fettered. For example, the current restrictions on the AIRC’s powers (the “allowable matters”) in s89A of the Workplace Relations Act 1996 (WR Act) must be removed; and

(e) the various Commissions must be properly resourced to enable them to undertake their proper role.

7. The Cole Royal Commission proceeded on the assumption that enterprise bargaining as structured under the WR Act is appropriate for the building and construction industry.  The recommendations in the final report all focus on making the industry comply with this set of assumptions.

8. In fact as the submission shows it is precisely such a purist approach to enterprise bargaining that has created much of the industrial relations problems in the industry.  The Joint Governments submit that Cole’s analysis of the problems in the industry is wrong. 
9. It is crucial to note that State and Territory Governments will not tolerate illegal practices on work sites. Any illegal activities or suspicion of illegal activities should be reported to, and dealt with by, the appropriate authorities. However, in order for all parties to have confidence in the enforcement of the law, there must be a clear delineation between the role of police and the role of the industrial inspectorate. The police already have an established role to investigate suspected criminal breaches of the law and to initiate the prosecution of any alleged offence. The Joint Governments submit that this is sufficient.

10. The proposed taskforce and its role in enforcing the proposed Building Code and Guidelines are not subject to Parliamentary scrutiny.  It lacks transparency and is open to abuse. Further, in blurring the role between the executive and a policing agency, the legislation creates a dangerous precedent.

11. The approach of the Joint Governments to industrial relations, particularly in respect to the building industry, contrasts sharply with the approach taken by the Commonwealth in its Bill. 

12. It is submitted that the proposed Bill fails to address the obvious flaws in the current legislation, the WR Act, and will not further the objects of the WR Act, which forms the centre of the Federal Government’s industrial relations policy. In this respect, it may be instructive to examine the objects of the WR Act, to be found at section 3. The Act States:

The principal object of this Act is to provide a framework for cooperative workplace relations which promotes the economic prosperity and welfare of the people of Australia by:

(a) encouraging the pursuit of high employment, improved living standards, low inflation and international competitiveness through higher productivity and a flexible and fair labour market; and

(aa) protecting the competitive position of young people in the labour market, promoting youth employment, youth skills and community standards and assisting in reducing youth unemployment; and

(b) ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise level; and

(c) enabling employers and employees to choose the most appropriate form of agreement for their particular circumstances, whether or not that form is provided for by this Act; and

(d) providing the means:

(i) for wages and conditions of employment to be determined as far as possible by the agreement of employers and employees at the workplace or enterprise level, upon a foundation of minimum standards; and

(ii) to ensure the maintenance of an effective award safety net of fair and enforceable minimum wages and conditions of employment; and

(e) providing a framework of rights and responsibilities for employers and employees, and their organisations, which supports fair and effective agreement-making and ensures that they abide by awards and agreements applying to them; and

(f) ensuring freedom of association, including the rights of employees and employers to join an organisation or association of their choice, or not to join an organisation or association; and

(g) [ Repealed by No 105 of 2002 ]

(h) enabling the Commission to prevent and settle industrial disputes as far as possible by conciliation and, where appropriate and within specified limits, by arbitration; and

(i) assisting employees to balance their work and family responsibilities effectively through the development of mutually beneficial work practices with employers; and

(j) respecting and valuing the diversity of the work force by helping to prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, physical or mental disability, marital status, family responsibilities, pregnancy, religion, political opinion, national extraction or social origin; and 

(k) assisting in giving effect to Australia's international obligations in relation to labour standards.

13. The Commonwealth has not explained, nor is it apparent, how the proposed Bill contributes to furthering these critical objects.

14. There is concern about under-payment or non-payment of some employees in the industry. There is also evidence of tax evasion by some participants in the industry. The Bill does nothing to address these issues. Nor does the Bill address the phenomena of so-called “phoenix” companies, those companies that cease trading thus leaving sub-contractors unpaid, only to resurrect themselves under a different guise. The Cole Royal Commission made recommendations on these issues, yet the Bill is silent.

15. The issue of underpayment or evasion of taxation payments is generally one that is the responsibility of the Commonwealth Government. There is a significant incentive within the taxation system for workers to be engaged as independent contractors rather than employees.  The building and construction industry, because of the nature of the work involved, has a much higher proportion of contract workers than other industries.  There is strong evidence that many of these workers should more properly be considered to be employees. The recent report by the Australian Taxation Office on the cash economy
 identifies the building and construction sector as continuing to be a focus for the ATO with respect to tax avoidance. It is noted that there is also a significant nexus between taxation issues and the avoidance or underpayment of worker entitlements including superannuation. Tax avoidance is particularly prevalent in the housing industry; an industry that is surprisingly not addressed in the legislation.
16. It is submitted by the Joint Governments that the resolution of taxation avoidance and other issues relating to the avoidance of payments of worker entitlements is an area where additional Commonwealth Government resources could be directed to the benefit of the industry.  

RESPONSE TO THE SENATE TERMS OF REFERENCE
Overview of the Building and Construction Industry Improvement Bill 2003

17. The Joint Governments are of the view that the Bill constitutes an unwarranted and disruptive incursion by the Federal Government into State jurisdictions.  The legislation appears to be based on the notion that the modern workplace relations regulatory approach (ie. a framework that allows employers and employees to build fair, productive relationships via agreements at the enterprise level) has failed to deliver positive outcomes in the building and construction industry. It is submitted that any apparent failure is a reflection of the legislative approach taken by the Federal Government through the WR Act. The adoption of an interventionist, highly regulated, restrictive and punitive model under the Bill is unlikely to increase productivity and efficiency in the industry.  Nor is it likely to increase levels of trust and cooperation in the industry.  Instead, it will drive the parties into further levels of confrontation and litigation.
18. Further, it is noted that the support for a more interventionist role in the building and construction industry, underpinned by national legislation, is a significant departure from the customary promotion of limited government interference in commercial activities. This traditional policy position was advocated by the Prime Minister, the Honourable John Howard MP during an address to the Securities Institute of Chartered Accountants of Australia regarding corporate governance, corporate excesses and recent corporate collapses, such as HIH, wherein he Stated that:
The Australian public and indeed our obligations to maintaining the strength of competitive capitalism in Australia, require us to respond to this issue (ie. corporate governance) in a balanced and sensible fashion. They will expect of us a combination of improved-self regulation coupled with appropriate, but not excessive, levels of Government involvement and intervention.

It’s also important that we don’t impose on ethical but nonetheless robust business operators in our country, a new layer of unproductive and ultimately self-defeating regulation.

19. The approach advocated by the Prime Minister on that occasion is consistent with the position advocated by State and Territory Governments in their submissions to the Cole Commission.
20. It is common ground among industry parties that provided responses to the exposure draft of the Bill that it is long, complex and provides a significantly higher level of regulation than currently exists.  Further, employer associations see the provisions relating to project agreements as overly restrictive.
21. Industry parties also raised concerns over the role of the Federal Safety Commissioner in the Bill.  There was concern that the Federal Safety Commissioner’s role would add to the complexity of safety regulation in the industry.

22. The adoption of a model of construction delivery based on a cooperative partnership between the industry participants has been successfully used in the United Kingdom
.  An example of this approach has been taken in Queensland with the Brisbane Magistrates Court being constructed using a relationship based model of construction delivery.  This includes the head contractor engaging with the workforce on site in a range of initiatives including the adoption of a five day working week.
23. Another example of construction delivery based on a cooperative partnership model is the delivery by NSW of the Olympic and Paralympic Games facilities. NSW received global recognition for the success of its 2000 Olympic and Paralympic Games.  A key factor underpinning the success of the Games was the cooperative and flexible industrial relations system in this State. To ensure a successful Sydney Games the key players in the industrial relations arena agreed on a system to regulate the employment of workers on construction sites and at the Games.  All parties worked towards an outcome of industrial harmony. In describing the success of the NSW system the Minister for Industrial Relations, the Honourable John Della Bosca, told Parliament on 23 October 1999, that:

The industrial harmony and cooperative industrial relations that were evident during the Games are an excellent illustration of what can be achieved in the context of a supportive industrial relations framework.
24. It is also an excellent example of how the State jurisdiction is able to account for specific circumstances and how agreements in sensitive and important circumstances can be more easily facilitated by having a local industrial relations system.

25. The Joint Governments submit that a cooperative and collaborative approach to the industry provides an appropriate basis for reforming the industry. The approach in the Bill does not address the needs of the building and construction industry nor does it address the need for culture change in the industry.  Instead the confrontationist model adopted will only serve to entrench negative practices.

Consistency with Australia's obligations under international labour law

Free Trade Agreement Negotiations

26. At a time when the Federal Government is negotiating to reduce obstacles to or abolish business and market regulation to help improve productivity, the Federal Government is moving to create a greater regulatory burden on the building and construction industry.

27. The Bill introduces time consuming technical processes under the cover of an attempt to improve productivity on building sites.

28. The Joint Governments submit that the Bill will adversely affect productivity in the industry by introducing a number of layers of unnecessary Government interference, bureaucracy and confusion for industry participants.

29. It has been argued in the past that the restrictions in the WR Act on industrial action, the potential for union officials to face liability for unlawful industrial action and restrictions on collective bargaining rights are in contravention of Australia’s obligations under international law, particularly International Labour Organisation (ILO) Convention 98 (Collective Bargaining) and ILO Convention 87 (Freedom of Association).  The ILO Committee of Experts on the Application of Conventions and Recommendations, in response to complaints raised, was critical of those aspects of the WR Act that give primacy to individual bargaining as opposed to collective bargaining.  

30. In this respect, it is difficult to reconcile the proposed Bill with the comments by the ILO Committee’s Individual Observation concerning Australia’s compliance with Convention 98, Right to Organise and Collective Bargaining – which made the following adverse comments about the WR Act:

With respect to discrimination based on the negotiation of multiple business agreements, the Committee, while noting the Government’s Statement that section 298L would in some circumstances provide relevant protection, continues to have concerns regarding the clear wording of the Act (section 170LC(6)) excluding the negotiation of multiple business agreements from being considered “protected action” under section 170ML.   The Committee, therefore, again requests the Government to take the necessary measures to ensure that workers are adequately protected against discrimination based on trade union activities, including negotiating a collective agreement at whatever level the parties deem appropriate.

…where the Act does provide for collective bargaining, clear preference is given to workplace/enterprise-level bargaining.  The Committee, therefore, again requests the Government to take steps to review and amend the Act to ensure that collective bargaining will not only be allowed, but encouraged, at the level determined by the bargaining parties.

31. The Committee of Experts requested that the Government amend the Act to encourage collective bargaining at the level determined by the parties.
  It is noted that no such amendment has been made.  

32. Contrary to the recommendation of the Committee of Experts, the Bill seeks to prohibit employees and their organisations from bargaining at the level that they determine.  It is considered that the provisions that seek to outlaw pattern bargaining are in direct contravention of the Australian Government’s obligations under Convention 98. 

33. If, in the view of the ILO’s Committee of Experts, the WR Act is inconsistent with Australia’s international treaty obligations, then the Bill only serves to exacerbate and amplify that level of inconsistency. 
34. The proposed Bill clearly does not comply with international labour obligations to which Australia is a signatory in respect to bargaining. The Federal Parliament should not pass any further legislation in breach of such obligations.

State and Territory Governments’ response to the findings and recommendations of the Cole Royal Commission into the Building and Construction Industry 

35. This submission is consistent with State and Territory Governments’ submissions to the Cole Commission. It is noted that there was no finding of unlawful or illegal activities by any State or Territory Government agency or employee.  

Is the building and construction industry so unique that it requires industry-specific legislation, processes and procedures?

36. In submissions to the Cole Royal Commission some State and Territory Governments consistently argued that the building and construction industry is unique and complex.  They also consistently argued that the current regulatory framework existing in various State and Territory jurisdictions, are sufficiently broad and robust to deal with the unique and complex issues that face the industry.  
37. It is the view of the Joint Governments that the regulatory framework should provide scope for industrial relations arrangements that reflect the reality of an industry that is not based on the “enterprise”.  Unlike most other industries, the nature of work in the building and construction industry is project based, which is generally short term (eg. working on a site for a few days/weeks to perform specialised work) or may be longer term on major capital projects. Projects draw together a range of workers at certain points in the process, with ‘specialists’ moving in and out of a site comparatively quickly, and then onto new sites.

38. The adoption of a project agreement provides a structure for the management of industrial relations on the site and affects the behaviours of the industry parties.  In particular, a project agreement by imposing a single dispute resolution process across the site provides a means for rapid resolution of disputes as they arise.  There is a channel for direct communication between the workers’ representatives and the head contractor who, through the project agreement is able to effect compliance with dispute settlement outcomes by the various employers on site.

39. A case in point is the Queensland and NSW legislation. In developing their respective legislation the Industrial Relations Act 1999 (Qld) and the Industrial Relations Act 1996 (NSW) the States of Queensland and New South Wales consulted widely on a range of issues including the most appropriate means of settling employment conditions.  As a result of this consultative process, it was recommended that their respective Acts include a wide range of options for agreement making, including project agreements.  In the context of the building industry, project agreements were seen as a practical tool that met the need of the industry and of the industrial parties.
40. In NSW, the outstanding success of building the Olympic and Paralympic venues on time and on budget came through the extensive use of project agreements. 

41. A system based solely on the enterprise and enterprise agreements, as advocated by the Federal Government, is impractical for a large number of workers and employers in the building and construction industry. This is because of the size and complexity of building and construction projects that rely on a large number of employers working cooperatively towards a common goal.  If a project is to work successfully there is a need for the diverse elements of the project workforce to work closely and cooperatively with each other.  Project agreements provide an ideal tool to assist the management of the workforce to achieve this goal and it is no accident that the industrial parties have historically chosen this model as being the most appropriate for the industry.
42. The adoption of a purist model of enterprise bargaining would see employees working alongside each other performing the same role but under different working arrangements.  In such situations the potential for conflict is significantly increased.  This is in contrast to the framework provided in project agreements where standard working conditions and entitlements have been negotiated in advance. Workers are better placed to focus on project outcomes, thereby reducing the potential for disputation.

43. It is submitted that a cooperative industrial relations system provided by, for example the Queensland legislation, with a greater range of agreement making options, including project agreements, would go a considerable way towards resolving industrial relations issues experienced in the industry.   The creation of a further layer of regulation for this industry is not conducive to the goal of increasing industry productivity.  Instead, the restoration of conciliation and arbitration powers to the AIRC together with proper use of existing structures, including State regulation, provide an appropriate framework for the management of industrial relations in the industry.

44. The Bill will result in separate regulatory regimes for the building and construction industry with respect to agreement making, industrial disputation, right of entry and freedom of association.  This additional layer of regulation will add to the complexity of managing industrial relations in this industry and provide a potential for greater levels of disputation and litigation.  The Joint Governments submit that these separate regimes are unnecessary and will not improve productivity, efficiency or legal compliance in the industry.

The Commonwealth Government's response to the Cole Commission’s recommendations with respect to occupational health and safety 

45. It is the position of the Joint Governments that whether a health and safety regime is national or State-based will not affect the health and safety performance of the building and construction industry. National contractors may well have to manage different standards in each State, especially when operating close to State borders, but the regulatory models in each State are similar and the differences in standards only minimal in nature and effect. Subcontractors are usually small businesses and operate almost exclusively within their own State boundaries. 
46. The States have different arrangements for workers’ compensation and occupational health and safety, each having arisen from the particular needs of that State with its attendant industry mix, differing regional profile, demographics, market demands and historical precedents.  There is nevertheless, significant evidence of the adoption of nationally consistent arrangements between jurisdictions that post-date the 1994-1995 Industry Commission Inquiries into occupational health and safety and worker’s compensation.

47. The lack of coverage resulting from a reliance on Federal corporations powers to legislate a national position, would be most significant in the building and construction industry in some States where there is a high proportion of small contractors.  This would, by default, result in two schemes of arrangements for both workplace health and safety and workers’ compensation in the industry.  

48. The Commonwealth will achieve the objectives sought more quickly by working with jurisdictions to progress workers’ compensation and occupational safety outcomes.

49. The Joint Governments are committed to nationally consistent occupational health and safety (OHS) standards through the National Occupational Health and Safety Commission (NOHSC). Nationally uniform standards have been a goal of Australian governments since the creation of NOHSC. Significant outcomes of uniformity include:

· the minimisation of duplication by government agencies in the regulation development process, leading to the more efficient use of resources by government;

· a reduction in administrative and compliance costs for employers who work in more than one jurisdiction;

· the facilitation of consistent OHS regulations being adopted by jurisdictions which contribute to an equitable operating environment for industry; and

· a reduction of barriers to a free national market in goods and services and labour mobility.

50. While now primarily focusing on a coordinating role, NOHSC has taken a lead role in the adoption of new standards as the need has arisen. In 1992, the NOHSC commenced work on the prohibition of the importation and use of chrysotile asbestos, which all Ministers have agreed to implement uniformly by the end of 2003. 

51. Further, in 2003, the NOHSC re-activated earlier preliminary work on the development of a national standard for the building and construction industry as well as associated codes of practice for falls from height and demolition work in response to industry pressure to have a uniform system of regulation in the building and construction industry across Australia.

52. This framework acknowledges the role of, and the work done by, the NOHSC. The Cole Report endorses the National Occupational Health and Safety Strategy 2002-2012 (the “National Strategy”) and the Comparative Performance Monitoring (CPM) Project, which it suggests should continue and be developed to measure, understand and improve the National Strategy. Similarly, the House of Representatives Standing Committee on Employment and Workplace Relations commended the Workplace Relations Ministers’ Council on its commitment to the National Occupational Health and Safety Strategy for 2002-2012. 
The Commonwealth Government's response to the Cole Commission’s recommendations with respect to the National Code of Practice for the Building and Construction Industry

53. The National Code of Practice for the Building and Construction Industry 1997 (the National Code) was endorsed by the Commonwealth, States and Territories in 1997 and expresses the principles which should underpin the future development of the construction industry in Australia.  This National Code contains only minimum levels of compliance with industrial relations, workplace health and safety, anti-competitive practices and security of payment provisions partly because it represents the collective views of the governments and partly because as a code there is an emphasis on flexible cooperative arrangements.  It is therefore, by necessity, quite general and does not reflect the specific nature and needs of the industry in individual jurisdictions.  This was always anticipated and for this reason it is acknowledged in the introduction to the National Code that its adoption does not preclude States and territories from maintaining existing codes, or developing codes to suit the priorities and circumstances relevant to their jurisdictions. With the exception of the ACT, all other States and Territories have their own codes or annexed State specific material. The Joint Governments are of the view that the current arrangements which allow the States the option of using their State codes should continue.  

54. The Bill provides for the Minister to issue a code or codes under the legislation.  This would potentially have the effect of displacing State codes.  This is a retrograde step, particularly if any code so issued is developed without a proper and appropriate consultative process with States and territories. The approach adopted so far by the Commonwealth under the current implementation guidelines for the National Code has been punitive, adversarial and inconsistent with the body of research that indicates that a relationship-based approach is more likely to deliver better outcomes for industry.  
55. It is submitted that all States and Territories be given the opportunity to work together and collaboratively develop a truly national code and guidelines for the industry. The Commonwealth should withdraw its demands that the National Code and Commonwealth Implementation Guidelines apply on building and construction projects which receive some Commonwealth funding. The Commonwealth should work collaboratively with the States/Territories in the development of policies and practices with respect to the application of the National Code of Practice to develop alternative approaches taking account of local circumstances and arrangements. This principle was agreed to by Ministers at the Workplace Relations Ministers Council meeting on 20 November 2003.
56. The Prime Minister has advised State premiers by letter dated 14 September 2003 that Federal Government funding for projects will be conditional on the funding recipients agreeing to apply the National Code and Commonwealth Implementation Guidelines 1998 (Commonwealth Implementation Guidelines) exclusively to funded projects where the value of the Federal Government contribution is at least $5 million and represents at least 50 per cent of the total project value or where the contribution is $10 million or more, irrespective of the proportion of the Federal Government funding. This policy is to take effect from 1 January 2004.

57. The Commonwealth Implementation Guidelines are focussed solely on securing compliance with minimum workplace relations obligations. This approach is at odds with State Codes of Practice for the Construction Industry.  Rather than the multi-faceted approach in State codes of practice that are based on cooperation and consultation, the Federal Government’s approach is one-dimensional, focussing mainly on an adversarial approach to workplace relations.

58. It is not possible to simply overlay the Federal Government’s approach to the code’s application by way of tied grants.  This would require all States’ construction agencies to reorganise the workforce aspects of their project management practices towards an adversarial way of doing business.

59. The Federal Government has advised State governments that if the requirements are not adhered to it may, at its discretion, withhold up to 20 per cent of infrastructure funding or delay future infrastructure payments.   If the Federal Government withholds funding it could delay some capital works projects or could result in projects being reduced in scope or cut from programs.

The use of sham corporate structures to avoid legal obligations.

60. The Cole Royal Commission has examined this issue, yet there has been no attempt by the Federal Government to address it. The Joint Governments again call on the Commonwealth to enact legislation to better protect employee entitlements.
The underpayment or non-payment of workers' entitlements, including superannuation

61. The collection of superannuation payments under the Commonwealth’s superannuation guarantee levy scheme is a Federal matter and one that is operated through the taxation system.  However, the building and construction industry involves payments into industry schemes for workers’ entitlements that are over and above the minimum statutory entitlements.   

62. An emerging issue in relation to superannuation payments relates to the high levels of contracting in the industry.  There is concern that many of these contractors are not contributing sufficient funds into superannuation schemes to provide for their future needs. 

63. The Joint Governments submit that this is an area where a high level of cooperation between States and the Commonwealth could deliver better outcomes for employees.  

Security of payments issues, particularly for subcontractors

64. State and Territory Governments are serious about the issue of security of payments and work is being done on a State/Territory level to develop legislative frameworks that are suitable for the circumstances of each jurisdiction.  More detail is provided in the “State and territory Overviews” section below.
The evasion or underpayment of workers’ compensation premiums

65. The Joint Governments view non-compliance with workers’ compensation obligations as a serious matter and are constantly examining methods to improve compliance. More detail is provided in the “State and Territory Overviews” section of this submission.

The evasion or underpayment of taxation
66. The issue of underpayment or evasion of taxation payments is generally one that is the responsibility of the Commonwealth Government. There is a significant incentive within the taxation system for workers to be engaged as independent contractors rather than employees.  The building and construction industry, because of the nature of the work involved has a much higher proportion of contract workers than other industries.  There is strong evidence that many of these workers should more properly be considered to be employees. 

67. The 1999 Review of Business Taxation (the Ralph Report) Stated that:

There is evidence of a significant and accelerating trend for employees to move out of a simple employment relationship to become unincorporated contractors or owner-managers of interposed entities while not really changing the nature of the employer-employee relationship…. The arrangements have had the practical effect of these taxpayers claiming deductions not available to ordinary employees…. As the economic reality of the earning of their income is unchanged, their income should be taxed on the same basis as other PAYE income.

68. While reforms to the tax system such as the introduction of the “80/20 rule” have started to address some of these issues, the recent report by the Australian Taxation Office on the cash economy
 identifies the building and construction sector as continuing to be a focus for the ATO with respect to tax avoidance.  For example, the ATO reports that investigations of phoenix company activities in the building and construction industry have raised more than $46 million in underpayments of tax
.  It is noted that there is also a significant nexus between taxation issues and the avoidance or underpayment of worker entitlements including superannuation.
69. It is submitted by the Joint Governments that the resolution of taxation avoidance and other issues relating to the avoidance of payments of worker entitlements is an area where additional Commonwealth Government resources could be directed to the benefit of the industry.  

Whether there is regulatory failure and is therefore a need for a new regulatory body, either industry-specific such as the proposed Australian Building and Construction Commissioner, or covering all industries

70. It is the view of the Joint Governments that, if the approach set out in the Bill is adopted, there will be regulatory failure.  The changes proposed in the Bill provide an additional and restrictive layer of regulation over the enterprise bargaining system.  The parties are constrained significantly in how they will settle matters and in the content of any agreements that may be reached.

71. If the industrial parties are frustrated in their efforts to reach a genuine and reasonable settlement due to the imposition of an overly restrictive regulatory model as proposed in the Bill then it is likely that increased disputation will result.  This is not a desired outcome, nor is it consistent with the aims of the Commonwealth or the recommendations of the Cole Royal Commission.  The high level of regulation proposed by the Bill will mean that the industrial parties spend ever greater amounts of time and resources on taking matters to the Courts. 

72. This is not consistent with a notion of enterprise bargaining that is based on a model of parties negotiating to resolve workplace differences and reach agreement on wages and conditions with minimal industrial action. The Bill imposes a further layer of legal regulation over the enterprise bargaining system, thereby stifling the ability of the parties to reach mutually desirable outcomes.  It in fact centralises control of bargaining in the industry in the hands of the ABC Commissioner and the Courts.  In this model parties will be more likely to resort to litigation rather than conciliation, thereby preventing genuine bargaining and also making the task of working together in the future more difficult.

73. The Joint Governments would support the adoption of a system that allows the parties significant freedom to choose the most appropriate means of settling employment conditions including through the use of project agreements.  Further, the Governments support a robust system for conciliating and if necessary arbitrating disputes that may arise.  This is the model adopted in the New South Wales and Queensland Industrial Relations Acts respectively. This approach provides a proper and appropriate framework for regulating the industry.  It is based on conciliation and reaching mutually agreed outcomes.  It provides sufficient powers for dealing with the problems of the industry.  

74. Whilst supporting a strengthened role for the AIRC as set out above, the Joint Governments reject the notion of a specialist tribunal with national coverage. Opposition to the establishment of specialist tribunals was also persistently advocated by the current Federal government when it was in opposition. For example, during debate on 17 November 1993 on the Commonwealth Industrial Relations Bill 1993 regarding the establishment of a ‘specialist court’ – the Industrial Relations Court, the Honourable John Howard MP, argued against the proposal, stating that:

One of the concepts of equality of law ought to be, as far as possible, that all Australians, irrespective of our station in life, are subject to the ordinary laws of this country, administered by the ordinary courts. The idea of establishing some kind of special court ultimately leads to the suspicion that some kind of special deal will be done.

75. In debate on the Commonwealth Industrial Relations Legislation Amendment Bill (No. 2) 1994 on 10 November 1994, the Mr Howard strongly argued for the abolition of the Coal Industry Tribunal, recording that:

For a long time it has been commonsense industrial relations to abolish the Coal Industry Tribunal. That has been the policy of many commentators on industrial relations: it has been the policy of the Coalition…Commonsense dictates that you ought to have one single industrial tribunal dealing with all Federal areas of industrial authority. 

76. The regulatory system proposed under the Bill will not effectively resolve the issues of the industry.  Rather the proposal involves placing a further and more complex layer of regulation over an already ineffective system.

Whether the function of any regulator could be added as a division to the AIRC, or should be a separate independent regulator along the lines of the Australian Competition and Consumer Commission or Australian Securities and Investments Commission

77. The Joint Governments reject as unnecessary and unworkable the notion that there should be a separate regulatory function for the industry.  The adoption of a system that allows for the proper exercise of the AIRC’s powers to conciliate and arbitrate industrial disputes provides an appropriate model for regulating the industry.

Whether workplace relations regulatory needs should be supported by additional AIRC conciliation and arbitration powers

78. The Joint Governments support the notion that the AIRC should have the necessary powers to undertake its work.  Integral to this is the power to conciliate and arbitrate industrial disputes.
The potential consequences and influence of political donations from registered organisations, corporations and individuals within the building and construction industry

79. The Joint Governments have no comment on this issue.
Mechanisms to address any organised or individual lawlessness or criminality in the building and construction industry, including any need for public disclosure (whistle blowing) provisions and enhanced criminal conspiracy provisions

80. State and Territory Governments have repeatedly stressed that they do not and will not condone any unlawful behaviour.  It is the view of the Joint Governments that the current legal framework in each jurisdiction is sufficient to deal with unlawfulness and criminality in the industry where it occurs.  There has been no evidence presented that would justify any further regulation in this area.
Skill shortages and the adequacy of support for the apprenticeship system

81. As the building and construction industry is a major employer and source of economic activity the State and Territory Governments have devoted significant resources to address the needs of the industry and to maintain skill levels within its workforce. For example the Western Australian Government released its Report on the Skills Needs and Strategies for Emerging Industries on the Burrup Peninsula in March 2003.  This was a major strategic initiative designed to prepare an integrated strategy to address the skill requirements arising from projects associated with the expansion of the Northwest Shelf Joint Venture.
The relevance, if any, of differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry
82. The position of the Joint Governments on bargaining arrangements in the building and construction industry contrasts sharply with that of the Commonwealth as evidenced by the approach taken in the Bill.  The single employer enterprise bargaining model being promoted by the Commonwealth is not always the correct and only mechanism to apply across all industries.  Many employers also recognise that the single enterprise bargaining model can be a recipe for disputation on building sites as it fails to accommodate for the composition and the needs of the industry. 
83. Various bargaining arrangements, including project and multi-employer agreements, are available under State legislation, for example in the Queensland Industrial Relations Act and the Western Australian Industrial Relations Act 1979. The Queensland Industrial Relations Commission has powers to ensure that awards provide fair and just employment conditions and may where circumstances are appropriate flow-on certified agreement provisions into awards.  These arrangements respond to the unique requirements of the building and construction industry and industry requests for a more cooperative industrial relations regime. 
84. The Australian Industry Group (AiG) submission to the Royal Commission (exhibit number 441) recommended that the WR Act be amended to allow for project agreements for major construction projects and provided detailed commentary on the respective benefits of such agreements for project owners, head contractors, subcontractors and workers alike. Significantly, it highlights that subcontractors: 
…do not object to the practice of head contractors establishing project agreements prior to the commencement of a major project. Subcontractors tendering for work on major projects want to be provided with information about the wage rates and conditions of employment upon which they should base their bid. Where project agreements are not in place to set wages and conditions of employment, subcontractors face substantial risks … Subcontractors generally indicate to the Ai Group that project agreements provide the best environment for them.  
85. Another advantage of project agreements for contractors and subcontractors is the fact that such agreements only apply to the specific project ie. when they move to another project the award or other appropriate agreements apply. Project agreements are administratively simple and reduce cost to business.  For employers operating across a sector/s, project agreements allow for the negotiation of different rates of pay and conditions in response to the size and risks of each project. Consequently, employers can remain competitive within and across sectors as project agreements only apply to that site.
86. The AiG submission also States that project agreements are viewed by the industry as the best response to addressing standard contractual arrangements on major construction projects which provide that head contractors accept responsibility for managing risks relating to labour costs and delays to completion.  
87. The Master Builders Australia Incorporated submission to the Royal Commission’s discussion paper on enterprise bargaining issues facing the building and construction industry (exhibit number 776) similarly recognises that: 
…because the WRA implements this principle [decentralised wage negotiation] by discouraging multi-employer, sector, or industry types of agreement by regulation, it creates some awkwardness for the building and construction industry.  The WRA model of a single enterprise negotiating with its employees in isolation from other enterprises may well be practicable for discrete, static, manufacturing enterprises which physically control their entire worksites but is not practicable for the building and construction enterprises which do not experience these conditions. 

88. Another issue of concern is the fact that, at the Federal level, the imposition of “allowable matters” has meant that awards no longer form a comprehensive and up-to-date set of conditions. Federal award conditions have been allowed to fall behind community standards.  It is necessary that the award system accurately reflects community standards.  Outside metropolitan areas, for example in Queensland, there is a high level of reliance on award rates and conditions rather than those struck through enterprise bargaining.  As a consequence it is essential that there is an up-to-date award system to ensure workers who rely on award conditions are not disadvantaged.  The approach adopted in the Bill will not do anything to prevent such disadvantage.  The Queensland Industrial Relations Act with its combination of its up-to-date award system and a variety of agreement making options presents a suitable alternative to the approach proposed in the Bill. In addition, amendments made to the Western Australian Industrial Relations Act in 2002 have facilitated the process of award modernisation, provided a system of good faith bargaining for collective agreements (which can be single or multi-employer) and restored fairness to the system of individual agreement making.
The nature of independent contractors and labour hire in the industry and whether the definition of employee in workplace relations legislation is adequate to address reported illegal labour practices

89. The Royal Commission noted in its Discussion Paper 11 - Working Arrangements – Their Effects on Workers’ Entitlements and Public Revenue that, over time, there has been a decrease in permanent employment and an increase in non-standard forms of employment or engagement such as casual employment and dependent sub-contracting, labour hire and independent subcontracting.  
90. While the use of non-standard employment and, in particular, contract labour may provide greater flexibility to business owners, there is likely to be a corresponding detriment to individuals, the industry and the broader community including: 
· reduced workplace health and safety performance. Several characteristics of subcontracting give rise to negative workplace health and safety outcomes
. Evidence also exists which supports the hypothesis that subcontracting and self-employment are related to higher incidences of serious injuries and fatalities
;   

· poor industrial relations. The practice of parties in the contractor/subcontractor chain allocating financial, industrial relations and workplace health and safety risks down the chain can contribute to risk avoidance and risk transference. This approach may lead to an unwillingness on the part of the ‘employer’ to fulfil certain responsibilities, which in turn, can result in poor management of the workplace and inefficient practices; and

· workers’ incapacity to enjoy basic conditions of employment, such as annual leave and sick leave. Those persons who are not deemed to be employees under the respective legislation do not have an entitlement to paid leave and other employer funded benefits such as redundancy. Whilst some workers may consider that they receive adequate compensation for these provisions via the tax minimisation benefits of contractor status, other workers may in fact be worse off financially than if they were engaged as employees.

91. In addition, whilst some contract labour may fall outside the industrial relations framework, terms and conditions of employment for other employees, such as employees of labour hire firms, may be lower than those enjoyed by the host company’s employees. This may lead to potential disputation.
92. The Royal Commission’s Discussion Paper 11 - Working Arrangements – Their Effect on Workers’ Entitlements and Public Revenue contends that a standard definition of “employee” may go some way to resolving the trend towards contracting.  However, as noted by the Australian Taxation Office:
Assuming a definition is established, it is likely that those keen to avoid an employment relationship would seek ways to arrange their affairs to escape the new definition. A standard definition may not remove the motivations that drive businesses to avoid an employer relationship.

93. Submissions and correspondence to the Royal Commission highlighted the preference of both employers and some workers to enter into contractual arrangements other than the traditional employer/employee relationship. For employers, the attraction may be attributed to a desire to take workers outside the industrial relations framework thereby removing the requirement to provide benefits associated with employee status such as paid leave, superannuation and workers’ compensation. Workers may choose this option due to perceived tax minimisation benefits. 
94. State and Territory Governments do not condone any practices designed to avoid employment entitlements. As a consequence, and in response to changing employment patterns, the definition of ‘employee’ has been broadened under a number of State industrial relations Acts, including the Queensland Industrial Relations Act and the New South Wales Industrial Relations Act.  One of the basic rationales in the Queensland Act is that ‘employees’ should include those who are substantially similar to employees in their employment circumstances, particularly where they work under the direction of another party or are party to contracts designed to primarily avoid the legitimate obligations that would flow from being employees.  As noted above, the new definition of ‘employee’ also allows the Queensland Industrial Relations Commission to declare a class of persons to be an employee for the purposes of the Queensland Act.
THE BILL IN DETAIL

95. Clause 3 of the Bill States that its main object is:

To provide an improved workplace relations framework for building work to ensure that building work is carried out fairly, efficiently and productively for the benefit of all building industry participants and for the benefit of the Australian economy as a whole. 

96. The Joint Governments support these aims but submit that the Bill itself does not accord with its objects. The Bill is overly prescriptive, unnecessarily legalistic and will only serve to drive a wedge between employers and their workforce. The Bill will ultimately increase conflict. 

97. Some irony is to be found in the approach of the Federal Government, on the one hand railing against the intervention of third parties in workplace relations, and then promoting legislation that tries to micro-manage the day-to-day employment relationship. Turning again to the WR Act, the centrepiece of the Federal Government’s industrial legislation, the principle objects of that Act are replete with references to the sanctity of the employer-employee relationship, free from outside interference. The following clauses illustrate this point:

 (b) ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise level; and

(c) enabling employers and employees to choose the most appropriate form of agreement for their particular circumstances, whether or not that form is provided for by this Act; and

(d) providing the means:

(i) for wages and conditions of employment to be determined as far as possible by the agreement of employers and employees at the workplace or enterprise level, upon a foundation of minimum standards.

98. The current Federal Government has a long history of intervening in workplace relations, against the wishes of both the employer and employees. This latest Bill continues that history.

99. Further, it is noted that the support for a more interventionist role in the building and construction industry, underpinned by national legislation, is a significant departure from the customary promotion of limited government interference in commercial activities. 

100. Examining the key provisions of the Bill in detail:

Australian Building and Construction Commission
101. The Joint Governments oppose the establishment of an Australian Building and Construction Commission (ABCC). The proposed ABCC is unnecessary, and the industry would be better served by increasing the powers and the resources of the AIRC.

102. With respect to the AIRC it is important to note that the AIRC will still be responsible for certifying agreements, hearing disputes and making orders in relation to secret ballots. The Joint Governments are concerned that the roles of the AIRC and the ABCC may in fact conflict.

The Building Code
103. The Bill at Chapter 3 enables the Federal Minister to issue a code of practice for the industry (building code). Such a code must be complied with by persons in relation to building work. The proposed ABCC would monitor compliance with the new code. The new code is envisaged to:
· empower Building Inspectors and Safety Officers to monitor compliance;

· enable the ABCC to request periodic reports on compliance with the code; and

· require the ABCC and the Federal Safety Commissioner to report annually on compliance and to publicise non-compliance.

104.  The National Code was developed by the Australian Procurement and Construction Ministers Council and the now defunct Departments of Labour Advisory Committee (DOLAC).

105. The Commonwealth Implementation Guidelines were developed for application on Commonwealth projects. The States/Territories are not party to the Implementation Guidelines and were not consulted about their contents. 

106. Monitoring of the application of the Commonwealth Implementation Guidelines has been the responsibility of, initially, the Office of the Employment Advocate and since late 2002, the Interim Building Industry Taskforce.

107. The Code provides an avenue for the Commonwealth to introduce Commonwealth Government policy without a legislative process. The application, monitoring and compliance of the building code will be through the ABCC. However, there is no legislative scrutiny of the building code.

108. There is no requirement that State/Territory governments, unions, employers or employer groups be given an opportunity to comment on and contribute to the development, implementation, application and monitoring of the building code. As well, the Bill provides that the Building Commissioner may publish details of non-compliance with the building code. There does not appear to be any avenue for review. Regardless of this lack of consultation the Commonwealth will seek to apply the National Code on all projects – both public and private.

109. It is unacceptable that the Commonwealth impose a new building code on governments and industry without consultation.

National and State Codes of Practice

110. Details about the National Code and Commonwealth Implementation Guidelines are at Attachment 1. The National Code has been endorsed by all State Governments. The Commonwealth Implementation Guidelines on the other hand, were developed by the Commonwealth supposedly to assist Commonwealth agencies implement, monitor and ensure compliance with the National Code. They have not been adopted by the States or Territories. Western Australia, Victoria, South Australia, Queensland and New South Wales have developed their own Codes of Practice. 

111. The Australian Procurement and Construction Council (APCC) is the national (public sector) body on procurement and construction matters and it developed the National Code in consultation with the former DOLAC. It is understood that APCC has written to the Commonwealth advocating a cooperative approach to dealing with Royal Commission recommendations on the National Code. 

112. The Cole Royal Commission recommended that the Commonwealth agree to deal only with those builders who comply with the National Code and Commonwealth Implementation Guidelines on both publicly and privately funded projects. The proposed ABCC would have a monitoring role. The Commonwealth has accepted this recommendation and has initiated processes with States/Territories to apply this policy.  

113. The Commonwealth seeks to apply the policy on projects where Commonwealth funding is $5 million and at least 50% of the project, or where Commonwealth funding is $10 million or more. These are low thresholds.

114. The Joint Governments submit that the current Federal Government funding policy in respect to the application of National Code/Commonwealth Implementation Guidelines has serious industrial relations as well as national security implications. 

115. With respect to industrial relations, it is clear that the application of this policy approach, both in contemporary terms and through the building code, will have serious consequences for governments, developers, industry consultants, construction contractors and subcontractors, as well as unions, employees and employer associations. These bodies will be expected to apply the Commonwealth’s policy regardless of existing policies, practices, certified agreements, or consistency with the law. 

116. With respect to security, the delay in the construction of the Australia Post screening facility at Tullamarine airport clearly illustrates this. This project has, it is understood, been delayed because agreements certified under the WR Act have not met the Commonwealth’s guidelines. 

117. A number of other issues emerge with respect to the application of the National Code and Commonwealth Implementation Guidelines by all companies, including the States/Territories, developers and financiers, as clients. These include: 
· the interpretation, application and monitoring of the National Code and Commonwealth Implementation Guidelines (and eventually the building code); 

· compliance issues; and

· the issue of reference to industry specific non-registered agreements (eg the Victorian Building Industry Agreement [VBIA]) in enterprise agreements.

118. The application of the National Code and Commonwealth Implementation Guidelines by Commonwealth agencies is subject to a Code Monitoring Group consisting of Commonwealth departments, and the Interim Building Industry Taskforce. The Taskforce has the principal monitoring role. The States/Territories have no role in interpretation, application or monitoring of the National Code and Commonwealth Implementation Guidelines on their own projects. It is anticipated that the Commonwealth, through the building code, will similarly deny any role to States/Territories, even on their own projects.

119. Implementation by the Commonwealth of a requirement that builders comply with the National Code and Commonwealth Implementation Guidelines not only in performing public sector work but also on privately funded projects would effectively mean that all major builders have no choice other than to apply the code at all times. Principals (ie clients, such as governments, developers) will be obliged to ensure that construction contractors and subcontractors are compliant. Accordingly, not only builders, but other project financiers will be caught by the Commonwealth’s proposals. They will have no flexibility.

120.  The effect is to place contractors in an untenable position.  For example, the Queensland Code for the Building and Construction industry is consistent with the Industrial Relations Act 1999.  A Federal code with conflicting provisions places the burden directly on contractors who will be limited in being able to undertake building work either under the Federal or a State code.  

121. Of concern is compliance and compliance outcomes. The application of the Commonwealth Implementation Guidelines on projects, both public and private, vests excessive power in  the Commonwealth. Firstly, Commonwealth agencies with no proper authority will evidently be able to scrutinise worksites and documentation. Secondly, even minor discretions could lead to sanctions. Importantly, there is no parliamentary authority for compliance or sanctions. Private projects will be subject to serious consequences. While the Bill provides that the Building Commissioner will be able to publish details of non-compliance, there is no evidence to suggest that alleged non-compliers will have an opportunity for review of allegations.

122. The implementation of the National Code and Commonwealth Implementation Guidelines to date has meant that State/Territory Governments have not experienced the full impact of the imposition of the National Code and Commonwealth Implementation Guidelines on Federally funded State projects. Through the means of a revitalised National Code and Commonwealth Implementation Guidelines (in the form of the new building code) and enforcement processes through the Interim Building Industry Taskforce, (or the ABCC), the Commonwealth could achieve its policy without legislative change.
123. The Commonwealth may seek to influence outcomes where enterprise agreements adopt the VBIA or its provisions. The Royal Commission recommended that the Commonwealth refer non-registered industrial agreements for consideration by the Australian Competition and Consumer Commission, (ACCC) having a view that these types of agreements may breach the provisions of the Federal Trade Practices Act 1974 (notwithstanding provisions in that Act exempting industrial relations outcomes).

124. A Commonwealth reference to the ACCC and outcomes of its examination could lead to many contractors being caught between the pressure of maintaining long standing arrangements that adopt the VBIA under their enterprise bargaining agreements, and the Commonwealth’s determination to ensure that the proscriptions in the Commonwealth Implementation Guidelines are enforced by companies. Enterprise bargaining agreements are, of course, negotiated between contractors and their employees and their representatives and ratified by the Australian Industrial Relations Commission in accordance with the WR Act. Serious conflicts between lawful industrial relations outcomes and legal interpretation may emerge as a result of these issues.

125. For a State/Territory, as the major client, it will be necessary to determine a policy on the application of the National Code and Commonwealth Implementation Guidelines on projects which attract both State and Federal funding. Of concern is that the Commonwealth’s funding policy approach applies rules on State projects which receive some Commonwealth funding. The Commonwealth’s approach diminishes the State’s capacity to manage its budget and infrastructure construction protocols. 

126. The Commonwealth sought to apply the National Code and Commonwealth Implementation Guidelines on the MCG redevelopment project as a condition of Commonwealth funding. While the Commonwealth’s demands were rejected on the MCG project, the Commonwealth is increasing pressure on the States/Territories as it moves to impose the conditions on all directly or indirectly funded projects, which will impact on projects such as education, roads, justice, heritage, and other infrastructure.

127. The Joint Governments are of the view that serious reform requires cooperation between the States and the Federal Government, and the Federal Government cannot continue to act unilaterally in this area. State and Territory Governments are working together for reform of the WR Act. 

Federal Safety Commissioner

128. There is a need for greater clarity on the potential overlap between the proposed Bill and State occupational health and safety laws on particular issues, and the applicability of two sets of laws covering the same industry sector. The Joint Governments oppose the establishment of a Federal Safety Commission by legislation. (See State and Territory Overviews for details of practical problems).
Pattern Bargaining

129. The Bill prevents the AIRC from certifying an agreement unless it is satisfied that the agreement did not result from pattern bargaining. The Joint Governments note that the Commonwealth has previously attempted to outlaw pattern bargaining, firstly via the Workplace Relations Amendment (More Jobs, Better Pay) Bill 1999 and then via the Workplace Relations Amendment Bill 2000. Both these attempts were unsuccessful. 

130. The Joint Governments support processes of genuine collective bargaining. Bargaining can be genuine at an enterprise, sector, regional or industry level, but should be based on the parties being prepared to discuss and negotiate claims rather than make inflexible demands.   

131. The WR Act currently provides for and allows multiple-business agreements. The Joint Governments see no evidence to support a need to depart from this provision.

132. The right of employers and unions to seek agreements on a multi-employer or industry level is also recognised by international treaties, to which Australia is a party. 

Industrial action

133. Approximately sixty-nine clauses of the Bill are directly devoted to industrial action, and this does not include the clauses contained in other parts of the Bill, for example those relating to freedom of association. It appears that the Bill is more about regulating industrial action than trying to address the root causes of the disputation.

Secret ballots

134. In relation to the requirement that there be a secret ballot as a pre-condition to commencing industrial action, the four previous attempts by the Commonwealth to introduce secret ballot legislation should be noted. The proposal for secret ballots first appeared in the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999.  The next attempt was in the form of the Workplace Relations Amendment (Secret Ballots for Protected Action) Bill 2000. The Workplace Relations Amendment (Secret Ballots for Protected Action) Bill 2002 was then followed by the Workplace Relations Amendment (Secret Ballots for Protected Action) Bill 2002 [No 2]. This latest Bill was negatived on 24 March 2003.

135. The Joint Governments note that there are already secret ballot provisions in the WR Act (sections 135, 136 and 137). They enable the AIRC to order a ballot of affected members or employees in relation to an industrial dispute or industrial action in certain circumstances. Members of an organisation can also apply to the Commission to conduct a ballot in relation to a direction to engage in industrial action.  These provisions have rarely been used.

136. Although there is no specific provision for an application for a secret ballot to be made by an employer party to the dispute, another affected party or the Minister, there is no bar on any of these persons making submissions to the AIRC that a ballot should be ordered.
137. In a Federal Ministerial Discussion Paper titled Pre-industrial action secret ballots published in August 1998, the authors found that very few secret ballots had been ordered by the AIRC, and that where these had occurred they had generally been to ascertain employees’ attitudes to particular issues, rather than their views in relation to industrial action.  The report concludes:
The Commission appears to be using ballots strategically to progress dispute resolution, particularly where the parties have reached a stand-off in negotiations. 
138. There is no evidence in the Discussion Paper of the Commission refusing applications by employers, or anybody else, for ballots to be conducted in relation to the question of taking industrial action.
139. Western Australia has also experimented with compulsory secret pre-strike ballots. From the time the legislation came into force on 1 January 1998 till the time of its ultimate repeal on 1 August 2002, not one ballot was held. This was in spite of applications being able to be made by an employer or employer organisation, as well as by a union or union member.  The Minister also had the power to issue a certificate that a ballot would be in the public interest, whereupon the Commission was required to order one to be held.  
140. The Ministerial Discussion Paper Pre-industrial action secret ballots referred to above noted, in relation to Western Australia:
It is arguable that existing legislative provisions relating to secret ballots are generally un-utilised, not because they are difficult to access, but because in the face of an actual dispute, parties and other affected persons have not taken the view that a ballot would be effective in preventing industrial action or resolving the dispute.

141. It is submitted that the Federal Government’s proposal to make the holding of a secret ballot a condition of lawful industrial action can only be seen as an attempt to further restrict the ability of Australian unionists to take protected industrial action, bearing in mind that this right is already more restricted than in most other developed countries.
142. The Joint Governments also submit that the AIRC should be directing its resources to helping the parties to resolve their dispute, rather than organising secret ballots.
Cooling off periods
143. The Bill also restricts lawful industrial action to a period of 14 days. The union may then apply to the AIRC for a certificate allowing it to take action after a 21 day ‘cooling off’ period. This certificate can again allow for 14 days disputation, before yet another cooling off period, and so on.
144. The Joint Governments again submit that this is further clear evidence that this Bill is about regulating disputation, rather than an attempt to change the industry’s culture in a way that addresses the causes of disputation. No explanation is given in any of the supporting material provided with the Bill as to how such a system will reduce disputation. If anything, the proposal is likely to prolong disputes, as the party taking the action may seek to use the 14 day ‘window of opportunity’, rather than constructively seeking to resolve the underlying dispute.
145. It is further submitted that the resources of the AIRC should be used to actively assist the parties to resolve their differences. It is an inappropriate use of the Commission’s resources and its skilled members for it to be hearing applications from parties seeking to take industrial action. The resources of the AIRC should be used to actively assist the parties to resolve their differences. The 14 day limit on industrial action will extend the technical and legalistic nature of the role of the AIRC and be a distraction from its dispute settlement role.
146. The AIRC must be better resourced so as to allow it to properly function as the independent body charged with preventing and settling industrial disputes.
Length of disputes

147. According to the Australian Bureau of Statistics (ABS) for the 12 months ended June 2002 there were 89,600 days lost to disputation in the construction industry in Australia. Some 45,600 days or nearly 50% of the total involved disputes lasting less than two days; 39,100 days were lost in disputes lasting two to ten days. Barely 6,000 days (7% of the total) were lost in disputes lasting more than ten days. For Victoria, of the 38,200 days lost to disputes in the construction industry, only 1,000 days or 2.6% of the total involved disputes lasting for more than ten days. For the 12 months ended June 2003 a similar pattern emerges, with 92,900 days lost in disputes in the construction industry in Australia, of which 59,100 days (63.6%) involved disputes of less than two day’s duration and only 6,800 (7.3%) lasting more than ten days. In Victoria in 2002-03 no disputes lasted for more than ten days, and less than 2.5% of days lost involved disputes lasting five to ten days.
148. An examination of the disputation figures for all industries demonstrates that, if anything, strikes and lockouts in the construction sector tend to be shorter than average. In the 12 months to June 2003, there were 200,700 days lost to disputes Australia wide. 21% of these involved disputes over ten days in duration, compared to 6.8% for the construction industry.
149. The provision in the Bill relating to cooling-off periods seems more designed to satisfy perceptions (and incorrect ones at that) than address any real problem in the building and construction industry.
Freedom of Association

150. The Joint Governments support the right of individuals to belong to the organisation of their choice, or refuse to belong to an organisation. This applies equally to unions and employer groups. Further, the Joint Governments support laws that protect the rights of individuals and impose sanctions on those who disadvantage an individual based on them exercising this choice.
151. The WR Act currently contains extensive provisions protecting freedom of association. There is no evidence that the laws are wanting. Consequently, the freedom of association provisions in the Building and Construction Industry Improvement Bill are unnecessary.
Right of entry

152. The Joint Governments support the right of union officials to enter workplaces for the purposes of speaking to members or potential members or investigating suspected breaches of relevant legislation or awards. In this respect, the current permit system is working well, and this is evidenced by the fact that the AIRC has, on a number of occasions, cancelled the entry permits of individual union officials found to have abused the system.
153. The proposals relating to right of entry in the Bill are over-prescriptive, legalistic, and serve only to restrict the ability of unions to service their members. Again, the legislation does nothing to change the culture of the building and construction industry and will merely serve to exhaust the resources of the Industrial Registrar in a bureaucratic process.
PRINCIPLES FOR REFORMING THE WORKPLACE RELATIONS ACT

154. Urgent reform to industrial relations legislation is needed, but not just for the building and construction industry, to establish a fair and equitable system of industrial relations in Australia. In particular we look to the following:
Powers of the AIRC

155. The Joint Governments submit that the powers of the AIRC must be enhanced to allow it to properly resolve disputes. We therefore call for a reversal of the Federal Government’s current policy of reducing the powers of the AIRC. This policy has seen the AIRC’s powers to deal with an industrial dispute by arbitration, and to prevent or settle an industrial dispute by making an award, reduced by limiting the definition of ‘industrial dispute’ to 20 allowable matters.  (Attachment 2 details the allowable award matters). 

156. As a consequence, the WR Act removed the AIRC’s power to resolve disputes involving numerous  matters including:

· consultation on workplace change or redundancy;

· unfair dismissal;

· occupational health and safety;

· blood donors leave; and

· emergency services leave.

157. These are matters that were commonly dealt with in pre-1996 awards. 

158. In addition, the Federal Government has introduced Bills attempting to further reduce the power of the AIRC, the latest being the Workplace Relations Amendment (Award Simplification) Bill 2002. This Bill, which has not progressed beyond its second reading, prevents the AIRC from making an award containing the following matters:

· long service leave;

· jury duty;

· notice of termination of employment;

· skills based career paths; 

· bonuses;

· training and education matters such as participation in training activities, leave for training or study purposes and fees (except in relation to leave and allowances for trainees and apprentices); 

· accident make up pay; 

· union picnic days;

· quotas on particular types of employment;

· employment records;

· dispute settling procedures that do not allow for freedom of choice in representation; and 

· maximum or minimum hours of work for regular part-time employees.

159. The Bill also curtails the power of AIRC in relation to:

· cultural leave; 

· allowances;

· redundancy pay; and

· public holidays.

160. These changes are part of a concerted campaign to reduce the AIRC’s capacity to resolve disputes. Reducing the effectiveness and operation of the AIRC by deliberately and arbitrarily limiting its capacity to assist in the resolution of disputes leads to unnecessary frustration and potential industrial action.

161. Restricting the power of the AIRC has limited the effective and timely settlement of disputes. A strong and independent umpire needs to be able to deal with all of the complex elements of the employment relationship if it is to effectively deal with the root causes of industrial disputation.  

162. In order to enable the AIRC to effectively prevent and settle disputes, its powers should be fully restored to pre-1996 levels when there were no limitations on the subject matter of awards or of the subject matter on which the Commission could arbitrate. Restoring the AIRC’s powers in this manner would also ensure that the award safety net, a vital protection for low-paid workers, is both fair and effective. 

Enforcement of the legislation

163. The Joint Governments submit that for the WR Act to operate effectively, the powers of the industrial inspectorate must be enhanced to allow it to:

· enforce vigorously the application of awards and agreements and other legal instruments; and

· conduct information campaigns on employer and employee rights and responsibilities.

Good faith bargaining
164. The Joint Government submit that a cultural change in the building industry is not just desirable but crucial. In this respect the building industry is not unique and it should be the policy of every Government to provide assistance to employers and employees who want to develop high performance workplaces.

165. As part of the cultural change in the industry, the Joint Governments submit that employers and unions need to adapt a culture of good faith in their bargaining processes. Such an approach was endorsed by the Cole Royal Commission.
166. Recent AIRC annual reports point to an increasing level of disputation and legal argument over enterprise bargaining.  The current bargaining scheme encourages parties to take a combative, fight-to-the-death approach to bargaining.  This climate is not conducive to cooperative workplace relationships and actively hinders the capacity of the AIRC to ensure that the parties participate effectively in achieving fair and balanced outcomes.  

167. The Joint Governments also note, with some alarm, the recent decision by a Full Bench of the AIRC effectively preventing Commission Members from applying good faith bargaining principles to disputes. In this matter, involving Sensis Pty Ltd, the Full Bench ruled that it was obliged to ensure that the Commissioner hearing the matter did not proceed on the basis there was a legislative duty to bargain in good faith.

168. This defect in the AIRC’s powers should be remedied by the AIRC having specific powers to make ‘good faith’ bargaining orders. 

169. The concept of bargaining in good faith is not new to the Australian industrial relations environment, although its history is relatively recent compared to other jurisdictions. Changes in 1993 to the Industrial Relations Act 1988 established a Bargaining Division within the AIRC empowered to facilitate by conciliation, the making of an agreement.  This Act empowered the AIRC to make orders for the purposes of:

· ensuring that the parties negotiating an agreement did so in good faith;

· promoting the efficient conduct of negotiations for an agreement; and

· otherwise facilitating the making of an agreement.

170. The Workplace Relations and Other Legislation Amendment Act 1996, which amended the 1988 Act to create the WR Act, repealed the Bargaining Division of the AIRC. The result was that the AIRC no longer had express powers to make good faith bargaining orders of the type introduced in 1993.  

171. The NSW Industrial Relations Commission, when dealing with an industrial dispute, must consider whether the parties have bargained in good faith and, in particular, whether the parties have attended meetings they have agreed to attend, and complied with agreed or reasonable negotiating procedures, and disclosed relevant information for the purposes of negotiation.

172. The NSW Commission may also make recommendations or give directions to the parties to bargain in good faith. 

173. The effect of the Commonwealth Government’s legislation has been that the AIRC is almost powerless to stop employees or the employer engaging in industrial conflict.  This often leads to a stalemate in negotiations, entrenching an acrimonious relationship between the parties and inhibiting conclusion of a successful agreement. 

174. The recent Geelong Woolcombing dispute in Victoria is a case-in-point. This dispute in the manufacturing sector over the negotiation of an enterprise agreement led to a 20-week lock out of employees. The WR Act failed to provide the AIRC with enough power to resolve the dispute in a way that was acceptable to all parties. Often, the only outcome under the WR Act is for employees to be starved into submission or for the business to close.

175. The Commonwealth Government’s Workplace Relations Amendment (Genuine Bargaining) Act 2002 came into effect on 7 February 2003.  The Act amended the WR Act to empower the AIRC to terminate bargaining periods, prevent the initiation of bargaining periods, or to attach conditions to a bargaining period, where the parties are not genuinely trying to reach an agreement.  

176. The amendments in relation to genuine bargaining provide the AIRC with powers that are primarily reactive.  Rather than empowering the AIRC to intervene and facilitate the negotiation of an agreement in good faith, the AIRC can only respond by terminating the bargaining period and placing conditions on future bargaining periods.  These powers do not facilitate the making of an agreement. The amendment to the WR Act failed to have any positive impact on the Geelong Woolcombing dispute.

177. A number of overseas jurisdictions have good faith bargaining provisions. The New Zealand Employment Relations Act 2000 (the NZ Act) is premised on the notion of good faith in the employment relationship.  The NZ Act provides that the parties to the employment relationship must deal with each other in good faith, without doing anything directly or indirectly to mislead or deceive each other. Under the NZ Act, the duty of good faith applies to the initiation of bargaining, the bargaining of a collective agreement, matters arising under an agreement in force and consultation over changes to the business, including contracting out work and redundancy.

178. In Australia, the Queensland Industrial Relations Act includes provisions that parties negotiating agreements must do so in good faith.

179. The Joint Governments submit that good faith bargaining provisions must be inserted into the WR Act, not just to apply to the building and construction industry, but to apply universally.  The provisions should empower the AIRC to consider good faith bargaining orders upon application by the parties to enterprise negotiations.  

180. Such orders could include requirements on either or both parties regarding a process for the conduct of negotiations with respect to, for example, meeting times, conduct during meetings and requirements regarding the substantive issues being negotiated.

181. The inclusion of good faith provisions will allow the AIRC to play a constructive role in the negotiating process rather than being called on only to deal with the end result of unsuccessful negotiations, which is invariably industrial disputation.  

182. Further, the inclusion of such powers in the WR Act will add to the credibility and status of the AIRC as an effective independent umpire in the bargaining process.

183. In addition, the WR Act must be amended to provide the AIRC with the power to arbitrate disputes in extreme cases where negotiation and conciliation by the Commission has been exhausted.

184. The Joint Governments further submit that the WR Act should be amended to require that all enterprise agreements provide for effective dispute resolution mechanisms, which allow the AIRC to arbitrate disputes.

185. Under the WR Act, enterprise agreements, like awards, are made in settlement of a dispute. The Act assumes that, once an agreement is certified, all matters in dispute between the parties have been resolved, and that no new issues will arise for the life of the agreement. 

186. The approach of the WR Act is contrary to the reality that from time to time disputes will arise during the life of an agreement. These disputes may go to how the agreement is interpreted or implemented, or relate to new matters not covered by the agreement. Prior to the expiry of an agreement there may also be disputes in relation to the content of the next agreement. 

187. The Act at s170LT(8) requires that a certified agreement must contain a very limited dispute settlement clause. The dispute settlement clause need only be about matters arising under the agreement and need not involve a role for the AIRC. The agreement may provide for the civil courts to resolve disputes, which may impose an unfair cost burden on employees. In fact, the procedure need not even involve an independent third party.

188. The former Federal Industrial Relations Act 1988 provided a more active role for the AIRC. Section 170MH provided that an agreement could, if the AIRC so approved, empower the AIRC to settle a dispute over the application of the agreement or appoint a board of reference for the purpose of settling such disputes.
189. The Joint Governments see as a crucial reform the requirement that an agreement contain a dispute settlement procedure, which provides, ultimately, for either party to refer a dispute to the AIRC for conciliation, and in appropriate circumstances, arbitration. Further, the AIRC should have jurisdiction over all industrial disputes, not just those arising under the agreement.

190. In such circumstances, a dispute that cannot be resolved at the enterprise level would be referred by either the employer or employee (or their representative) to the AIRC for conciliation, and if necessary, final arbitration. This is a cost and time efficient manner of resolving disputes, and is consistent with the objects of the WR Act.

CONCLUSION

191. Since 1999 the Australian building industry has been characterised by increased levels of building activity and a decreasing level of industrial disputation. While these outcomes have been pleasing more needs to be done. Successful industrial relations outcomes have been achieved where business and unions have adopted a cooperative approach to industrial relations that acknowledges the value of innovative work practices to both the business and the employee. The Bill will do nothing to enhance industrial relations outcomes in Australia. It will turn back the clock and entrench a climate of hostility and disputation characterised by the enforcement of a vague and ambiguous Code of Practice and Guidelines by the taskforce in circumstances where there is no Parliamentary or public scrutiny or accountability of the Code and Guidelines.
192. We need less focus on strikes and lockouts and more focus on getting the parties together to achieve industrial relations outcomes benchmarked against best international practice. The Bill does nothing to improve productivity. Its focus is misplaced. 
STATE AND TERRITORY OVERVIEWS

Victoria 

1. The Victorian Government is committed to growing the whole State. Integral to this is the Victorian building and construction industry, which contributes significantly to the economy of the State.

2. The construction industry in Victoria is vibrant and continues to grow beyond all expectations. Building approvals for the 2002-03 financial year reached record levels, valued at $13.964 billion. For August 2003, $1.235 billion in projects was approved. This is the sign of a healthy industry, supporting some 183,000 employees.
3. Victoria will work with other Governments and industry partners to ensure that the building and construction industry is competitive.

4. Where criminal conduct occurs in the industry, it should be dealt with appropriately under criminal law.
5. The State is also a major client in the industry. Over the next 2 years, expenditure on public infrastructure investment is expected to total over $5b.
 
6. Victoria submits that the WR Act is in need of reform. The principles for reforming the WR Act are set out in the Victorian Government’s Ten-Point Plan. These principles can be summarised as follows:

· The AIRC must be provided with powers to make ‘good faith’ bargaining orders.

· The AIRC must have an increased capacity to resolve disputes on its own motion and increased resources to ensure timely resolution of disputes.

· Limits on the subject matters on which the AIRC can make determinations must be removed. Parties, in a climate free of threats and intimidation, should be able to determine industrial relations arrangements and matters that meet their needs.
· All agreements must provide for effective dispute resolution mechanisms. These mechanisms should allow the AIRC to arbitrate disputes that the parties have been unable to resolve. This will avoid the ongoing protracted disputation increasingly evident under the WR Act. This industrial action does nothing to promote business competitiveness and effectiveness.
· The WR Act should provide a legal framework for site agreements and industry-wide bargaining where the parties seek it. The parties are in the best position to judge the industrial relations outcomes that promote business growth.
· A building and construction consultative committee should be established under the auspices of the AIRC to promote dialogue and focus on international best practice.
· There must be legislative mechanisms, consistent with the recommendations of the Cole Royal Commission, to ensure that: 

· subcontractors receive fair minimum wages and conditions and security of payment;

· awards and agreements are effectively enforced; and

· the use of “phoenix” companies to avoid the payment of employee entitlements and tax obligations are addressed.

7. Victoria’s approach to the building and construction industry is, consistent with our approach to industry generally, one of helping the parties to develop a real partnership.

8. With respect to the building industry, we have done this primarily by creating the Building Industry Consultative Council (BICC).

9. The BICC’s charter is to provide a high level forum for dialogue between industry stakeholders and government on significant economic and industrial relations issues in the industry. This will serve to foster a more harmonious working environment in the industry.

10. The BICC is chaired by former AIRC Commissioner Bob Merriman AM. The Council is made up of representatives from unions, employer associations, and individual companies as well as representatives of the Victorian Government.

11. Members of the BICC have also agreed to address broader reform issues including industrial relations issues and will provide policy advice accordingly.

12. Victoria submits that fostering dialogue through forums such as the BICC will help all stakeholders to develop a common goal. This will enhance productivity and help attract investment to the State. It is important to note, however, that Victoria does not see the BICC as an alternative to the AIRC in respect to conciliating and arbitrating disputes. The BICC’s role is to facilitate discussion on relevant issues, not to resolve disputes.

13. With respect to the provision of information on employment conditions and the enforcement of industrial awards and legislation, limitations on the Commonwealth’s industrial inspectorate are impacting adversely on Victorian employees and employers. There is virtually no information available to Victorian employers and employees on workplace issues.  In Victoria the Federal Department of Employment and Workplace Relations through its Office of Workplace Services conducted just two targeted education campaigns in the 2002-03 financial year. In its NSW and ACT Commonwealth areas, seven such campaigns were conducted. A greater number of underpayment claims were lodged in Victoria compared to the rest of the Commonwealth's jurisdiction (3241 in Victoria compared to 3187 in the rest of Australia (Workplace Relations Ministers Council Benchmarking Report for 2001-02)).  As most of these were substantiated, there is obviously a significant need within Victoria for targeted education campaigns.

14. There is also a lack of enforcement of award conditions.  Access to the Federal Department for regional Victoria is severely restricted. Aside from the head office in Melbourne there are only two other sub-offices, one in Geelong and the other in Bendigo.  Other States have regional areas and extensive State-wide services.  The level of service provision by the Federal Government in Victoria can only be described as abysmal.

15. For Victorian employees covered by Federal awards, the Office of Workplace Services undertakes very few prosecutions. In evidence given to the Senate Committee on Employment, Workplace Relations, and Education on 12 February 2003 a Commonwealth officer admitted: 

We go to prosecution on a very small number of claims. The policy has been unchanged for quite some time, and we will continue to apply that current policy in the future.

16. On the Commonwealth’s own figures, for the whole of 2002-03 only seven claims for payment of entitlements owed reached the courts (six of these actions were by employees themselves) and there were no penalty notices issued by the Federal department against Victorian employers. This was despite the fact that there were thousands of employee complaints.

17. The Federal Government will not prosecute an employer for breach of Schedule 1A (which sets out conditions for Victorian employees not covered by a Federal award or agreement), citing its lack of jurisdiction over Schedule 1A prosecutions. This interpretation is not shared by other bodies and the Federal Government has been unwilling to test it in court.  This means effectively, that the rule of law does not apply to one third of Victorian employees as the Federal Government refuses to pursue prosecutions of employers who may be underpaying Victorian employees.  

Federal Safety Commissioner

18. There is greater need for clarity in the legislation. For example, Victoria has received legal advice that Victoria as a whole, notwithstanding Victoria’s referral of some of its industrial relations powers to the Commonwealth, is not a “Commonwealth place” for the purpose of the chapters of the proposed Bill which are relevant to occupational health and safety.
 If another interpretation should prevail, there would be significant concern about the practical interface between the Bill and the Victorian Occupational Health and Safety Act 1985 (VOHS Act). There would be great potential for confusion among building and construction industry employers about their obligations under the two pieces of legislation.

19. This concern would also extend to issues of fairness where different industries within a State’s current jurisdiction are subjected to different health and safety regimes. With the extension of the coverage of the VOHS Act to mineral mines in October 2002, the trend in Victoria has been in the opposite direction.

20. There would also be a need for clarity about how disputes (e.g. in relation to non-payment of entitlements to employees who engage in a “building occupational health and safety action”) would be settled. This could include the question of what appeal mechanisms operate and who would be the final arbiter in a dispute.

21. The practical working relationships that are expected between State and Territory agencies and the proposed Federal Safety Commissioner need to be clarified.

22. It is noted that employees of a State or Territory may be appointed as Federal Safety Officers (clause 233). It is unclear what is intended here, ie are they to be State inspectors authorised under fee-for-service arrangements similar to those currently in place with Comcare?

23. The Cole Royal Commission proposed the establishment of an independent office within Comcare to oversee health and safety in the building and construction industry. The Federal Safety Commissioner in the proposed Bill is an individual appointed by and subject to the direction of the Minister of the day. The more political nature of the proposed office will not assist in establishing its credibility and impartiality in the industry.

24. It is ironic that, in the wider climate of a drive towards greater national uniformity in occupational health and safety (see for example the Productivity Commission’s interim report on national workers’ compensation and occupational health and safety frameworks, issued in October 2003), the establishment of an additional agency covering health and safety and administering yet another, different framework should be proposed.
Security of payment

25. Victoria does not support the need for Federal legislation in the area of security of payment at this time due to:

· the recent enactment of security of payment legislation in Victoria
. The object of the Act is to ensure that any person who caries out construction work or who supplies related goods and services under a construction contract is entitled to receive, and is able to recover, specified progress payments in relation to the carrying out of that work and the supplying of those goods and services; 
· the high level of consistency of security of payment legislation developed by jurisdictions based on the NSW model; and
· the legislation harmonisation role being undertaken by the APCC.
Queensland

1. The State of Queensland has provided broad comment on the findings and recommendations of the Cole Royal Commission.  It is noted that there was no finding of unlawful or illegal activities by any Queensland State agency or employee.  In its formal response to the Final Report of the Cole Commission the State of Queensland submitted that it:

· rejects the broader strategy of the Cole Commission as being unnecessarily provocative and confrontationist;

· refuses to condone any unlawful action by unions or employers in the building and construction industry;

· proposes, in keeping with the approach used in the development of the National Code,  that any review should be undertaken through consultation with the States and industry players; and 
· would convene a tripartite Building and Construction Industry Advisory Committee to facilitate a cooperative and problem solving approach to issues affecting the industry in Queensland including work practices, industrial relations and workplace health and safety.

2. The Queensland Building and Construction Industry Advisory Committee met for the first time on 29 October 2003. The Committee is intended to deliver:

· an enhanced understanding of the industry’s importance to the State including the major economic and social benefits which accrue from the industry;

· a long term strategy for the development of a more skilled workforce;

· improved industrial relations including enhanced processes for settling industrial disputes; and

· improved occupational health and safety outcomes.   

3. The State of Queensland continues to submit that the cooperative model that it has adopted is preferable to the adversarial model being adopted by the Commonwealth in response to the findings of the Cole Commission.

The use of sham corporate structures to avoid legal obligations
4. The State of Queensland has introduced major changes to its licensing regime for the building and construction industry in 1999.  Amendments to the Queensland Building Services Authority Act 1991 that came into force in October of that year provided that persons associated with companies that have become insolvent may be banned from holding a building licence.  The effect of this has been to significantly reduce the incidence of “phoenix” companies in Queensland. 

5. The provisions define an "excluded individual" as an individual who takes advantage of the laws of bankruptcy or becomes bankrupt.    A "relevant company event" occurs when a company, for the benefit of a creditor - has a provisional liquidator, liquidator, administrator or controller appointed; or is wound up, or is ordered to be wound up.  

6. An individual, who was, within the period of 1 year before the relevant company event, a director or secretary of or influential person with the company is also an excluded individual. 

7. An excluded individual may apply to the Queensland Building Services Authority to be categorised as a permitted individual.  The Authority may approve an application only if it is satisfied on the basis of the application that the individual took "all reasonable steps to avoid the coming into existence of the circumstances that resulted in the happening of the relevant event".  A decision to refuse such an application is reviewable by the Commercial and Consumer Tribunal. The Authority may not issue a licence to an excluded individual for a period of five years.   Further amendments, which took effect from 1 July 2003, provide that a person who is an excluded individual for a second relevant event is banned for life.

8. While the approach taken in this instance is different from that advocated by the Cole Commission, it is the view of the State of Queensland that the existence of these provisions act as a significant deterrent to phoenix companies as the bans apply to individuals whether or not they are a director of the company involved.  It is not possible for a director of a company that becomes insolvent to re-establish in the industry under another company name, with different directors and continue to operate as a builder.  

9. The State of Queensland commends the model contained in the Queensland Building Services Authority Act 1991 as a suitable framework that could be adopted by other jurisdictions to address this issue. 

The underpayment or non-payment of workers’ entitlements including superannuation

10. The collection of superannuation payments under the Commonwealth’s superannuation guarantee levy scheme is a Federal matter and one that is operated through the taxation system.  However, the building and construction industry involves payments into industry schemes for workers’ entitlements that are over and above the minimum statutory entitlements.  

11. The State of Queensland for example has convened a Superannuation Working Party to investigate issues surrounding allegations of underpayment of these entitlements.  The working party comprises of representatives from employer groups, unions and the superannuation industry and is chaired and facilitated by the Department of Industrial Relations. Under its terms of reference the working party is required to:

· establish the level of non-compliance relating to occupational superannuation with occupational superannuation legislation, industrial relations legislation and industrial instruments;

· examine the working relationship between Queensland and Federal industrial relations laws relating to occupational superannuation recovery provisions;

· provide recommendations on strategies to improve compliance with occupational superannuation legislative requirements; and

· provide reports to the Minister for Industrial Relations as agreed by the Working Group.

12. An emerging issue in relation to superannuation payments relates to the high levels of contracting in the industry.  There is concern that many of these contractors are not contributing sufficient funds into superannuation schemes to provide for their future needs. 

13. The use of non-genuine sub-contracting arrangements has also been used to avoid payment of worker entitlements. The State of Queensland has adopted recently a strategy to manage the engagement of contractors on Government building and construction projects to ensure that those persons who are engaged are genuine contractors.  This will assist in reducing avoidance of workers’ entitlements in the industry in Queensland, including superannuation payments, workers’ compensation premiums and taxation.  These measures were developed cooperatively by a working party consisting of government, union and employer representatives and are due to take effect from 1 January 2004.  The State of Queensland submits that this is an area where a high level of cooperation between States and the Commonwealth could deliver better outcomes for employees.  
Security of payment issues, particularly for subcontractors
14. On 25 November 2003 the State of Queensland introduced to Parliament the Building and Construction Industry Payments Bill 2003 aimed at assisting parties in the building and construction industry with respect to security of payments.  The main features of the Bill are access to a rapid adjudication system and a mechanism for ensuring that contractors receive regular progress payments on work done.
15. The Bill is in similar terms to existing legislation in other States and to legislation proposed by the Commonwealth.  As such it is consistent with the objectives of the recommendations of the Cole Commission on security of payments.  The Bill was developed as a result of extensive community consultation over a 12 month period and, as a result, has broad support. In addition, the licensing requirements of the Queensland Building Services Authority Act 1991 mean that builders who flout the law can be banned from carrying out work in the industry.  This may include life bans.  

16. These legislative protections demonstrate that the State of Queensland is serious about the issue of security of payments and has developed a legislative framework that is suitable for the industry in Queensland.  It is the view of the State of Queensland that this legislation will provide an adequate alternative remedy to the Federal proposal.
17. The State of Queensland would resist strongly any attempts by the Commonwealth to impose a system on the industry in this State, particularly if it involved a lower level of protection for contractors and their employees.
The evasion or underpayment of workers’ compensation premiums

18. Queensland views non-compliance with WorkCover obligations as a serious matter and is constantly examining methods to improve compliance. This has included an amended definition of “worker” from 1 July 2003, to provide greater certainty for employers and workers by taking account of the variety of contractual relationships, which reflect the different way that work is organised in the industry. In particular, persons working in the industry regularly change status between employee and contractor and work is increasingly project based, which requires persons engaged to move between projects and engaging entities. 
19. The amended definition of worker introduced a “results test” in addition to the other legislative criteria regarding who is a worker. Under the results test, a person is considered to be a “worker” unless it can be shown that the person meets all elements of the test. The elements of the results test are:
· the person is paid to achieve a specified result or outcome;
· the person has to supply plant and equipment or tools of trade needed to perform the work; and
· the person is, or would be, liable for the cost of rectifying any defect in the work performed.

20. The results test closely aligns with a similar test in the Federal Income Tax Assessment Act 1997 and in doing so, excludes from coverage those persons who have obtained a personal services determination from the Commissioner of Taxation.
21. WorkCover Queensland has implemented a five year compliance strategy which aims to reduce non-compliance across all industry sectors, with a particular emphasis on the building and construction industry.  The strategy includes extensive data matching and increased capacity for field inspections. Results to date indicate that the increased compliance activity is being noticed in the building and construction industry, as there has been substantial wages growth declared for the purposes of premium calculation.
22. A further initiative of the State was the establishment of a workers’ compensation policy capacity within the Department of Industrial Relations.  The purpose of this unit is to provide government with independent advice on relevant emerging issues and to monitor the appropriateness of the legislative and operation structure of the State’s workers’ compensation arrangements through research and consultative mechanisms.
Skill shortages and the adequacy of support for the apprenticeship system
23. The characteristics of the building and construction industry determine the type of system response needed to address skill formation. In particular, the dominance of contracting/subcontracting arrangements contributes to the existence of narrow and clearly defined occupations, many of which relate to the traditional trade areas. For example, the present structure of licensing through the Queensland Building Services Authority and the safety certificates issued through the Department of Industrial Relations reflect this industry structure. 
24. Furthermore, responses to the structural, cyclical and cultural features of the building and construction industry have required a range of targeted micro responses to particular occupations or regions, through to whole of industry programs. Such government programs have emerged from formal bi-partite industry consultations and advice from Construction Training Queensland which is a recognised industry training advisory body which provides whole of industry advice.
25. In 2003-04, the Department of Employment and Training will invest an estimated $12.6 million for training of apprentices and trainees in the building and construction industry through the User Choice program.   Demand for training for apprentices and trainees under the User Choice program continues to significantly exceed the budget of the program, despite a 5% increase in 2003-04 following increases of more than 10% in each of the previous two years.  The Department of Employment and Training is responding to this demand by prioritising training to address skill shortages in key industries.   The allocation to building and construction training in 2003-04 represents 12.3% of the total budget of the program ($102.5 million).  
26. In addition to apprentice and trainee funding, around $12.5 million will fund an estimated 1700 full-time equivalent building and construction student places at TAFE Queensland institutes. An additional $580,000 has been allocated to purchase strategic priority skills for this industry and a further $480,000 has been allocated under the Breaking the Unemployment Cycle initiative over three years for a specific re-skilling project.
27. The 10 per cent Training Policy is part of the Queensland State Purchasing Policy and is a key element of the Government’s Breaking the Unemployment Cycle initiative. The policy requires that 10 per cent of labour on government works over a prescribed threshold ($250,000 for building projects and $500,000 for civil projects) be undertaken by apprentices, trainees or cadets or involve the up-skilling of existing workers. As the policy is a major part of the Government’s Breaking the Unemployment Cycle initiative, all industry stakeholders and government agencies have been engaged in the effective implementation of the policy. These stakeholders include the CFMEU, AWU, QMBA, HIAQ, CCF, CTQ and Government departments.
28. The policy is designed to maximise the impact of the State capital works projects on skills development by integrating structured training opportunities in the building and construction industry.  The Department of Employment and Training monitors contractor compliance with this policy and provides data to the Department of Public Works and the Department of Main Roads for consideration in reviews of individual contractor prequalification requirements for future Government work.
29. As part of this responsibility the department has established a tripartite committee (10 per cent Training Policy Committee) to provide industry, union and cross agency input and to consider implementation and compliance issues associated with the policy.
30. The Indigenous Employment (Policy (20%), introduced in May 2001, applies to civil and built construction in specific Indigenous communities, and provides for the inclusion of clauses in contracts and grant memoranda of agreement, requiring that 20% of the labour hours on projects be sourced from the local Indigenous community.  50% of those employed under this provision are required to be in approved training.  This Policy aims at firstly, increasing the employment and training opportunities for Indigenous Queenslanders, and secondly, to improve the sustainability of rural and remote Indigenous communities.
31. The State of Queensland will continue to provide significant levels of support to training in the building and construction industry.  However, it has limited capacity to significantly increase its contributions to training in the industry without appropriate levels of funding from the Commonwealth Government under the ANTA agreement which is due to be agreed to before the end of 2003.  The levels of funding being proposed by the Commonwealth will barely maintain existing vocational education and training services and will not support any growth. This will impact on all vocational education and training services including apprenticeships and traineeships. 
32. Queensland has pursued the development of group training as a means of addressing the inability of small employers to employ and train individually and to provide flexible options for the industry in general. The opportunities provided by the Housing Industry Trade Training (Plus) (HITT (Plus)) program have assisted this sector become the largest collective employer of apprentices in the State, with over 1,600 apprentices or around one-third of all apprentices employed in the industry currently with a group training organisation. This represents a 30 per cent higher rate of utilisation of group training for the building and construction industry than for all industries in Queensland. 
33. The HITT (Plus) program is a joint initiative between the Department of Employment and Training and the Department of Housing, which is the lead agency.  The program provides additional funding to group training organisations to meet the additional supervisory costs associated with employing additional apprentices on public housing projects developed by the Department of Housing.  This program complements the core Housing Industry Trade Training (HITT) program which was introduced in 1992, funded by the Department of Housing and ceased in June 2003.
34. The State of Queensland also takes an active role in industry development generally for the building and construction industry. This is done principally through its support for Construction Queensland, a building and construction industry forum established to help shape the strategic direction and improve the long-term performance of Queensland’s construction industry. 
35. The Queensland Building Services Authority (QBSA) is another organisation with a key role in supporting the needs of the building and construction industry in Queensland. The QBSA was established in 1992 in response to the need for greater regulation of the industry and improved consumer protection. The QBSA is responsible for licensing requirements and the maintenance of standards within the industry, including qualification levels. It also delivers dispute resolution service and continues to play in active role in addressing security of payment issues. 
36. The Queensland Government submits that the Commonwealth needs to provide an appropriate level of funding to the States in order that levels of training within the industry can be maintained.

37. The State of Queensland July 2002 submission to the Cole Royal Commission highlighted the building and construction industry’s unwillingness to voluntarily invest in formal and structured training arrangements.  It is noted that this, in part, could be attributed to high levels of self-employment and low levels of permanent employment in the building and construction industry.

38. The lack of commitment to training activities is problematic as the long-term viability of the building and construction industry relies on adequate skill formation and appropriately trained tradespersons to replace the ageing workforce and to fill areas experiencing skill shortages.

39. As a consequence of the above, the State of Queensland continues to undertake strategic training interventions to ensure the building and construction industry engages in coordinated training and development initiatives.  
Western Australia
Overview of the Building and Construction Industry in Western Australia
1. It is clear that the construction industry has a key role to play in the overall wellbeing of the Australian and Western Australian economies.

2. The industry creates much of the infrastructure essential to the economy and is a driving force in promoting investment.  It also has significant linkages with other key industries, influencing their productivity and efficiency.  A healthy construction sector is often seen as a good yardstick for the overall health of the economy.

3. As at November 2002, the Construction industry employed approximately 71,000 Western Australians.  This represents over 7.5% of the then Western Australian labour force of 962,100
.

4. As at August 2002, the average weekly ordinary time earnings for full-time employees in the construction industry (Australia wide) were $803.30.  The all industries average for this period was $879.40
 per week for full-time employees.

5. The average weekly ordinary time earnings for Western Australians working full-time in the construction industry were moderate by Australian standards.  Western Australian workers received $744.50 per week at August 2002.  Their New South Wales counterparts were the highest paid on $835.40 for the full-time week, and the wage in South Australia was the lowest at $691.40
.

Overview of the Western Australia’s Economic Performance

6. The Western Australian economy is in a sound position heading into 2004.  Recently released ABS data reports Western Australia’s annual average growth in the domestic economy at 8%
.  This is the highest level for WA in five years and the strongest growth of all the States in annual average terms.  Western Australia’s strong growth is founded on continued expansion in business investment, with the State recording an unprecedented sixth consecutive quarter of expansion.

7. The Gross State Product (GSP) per hour worked for 2002/03 was $43.40
.  This is the highest of all of the States, securing Western Australia’s number one ranking for the second consecutive financial year.  Western Australia has been ranked first or second in GSP per hour worked since 1994/95.

8. Western Australia’s unemployment rates also remain healthy.  While individual monthly figures may fluctuate, over the term of the current Gallop Government, unemployment has averaged at a monthly figure of 6.3%.  This compares favourably with the monthly average over the term of the previous Coalition Government of 7.2%.
9. Western Australia’s participation rate (labour force as a percentage of adult population) also remains high at 66.1% for October 2003, well above the Australian average of 63.8%
.  Over the term of the current government the monthly participation rate has averaged at 66.5%, compared to a monthly average under the previous government of 66.1%.
The Commonwealth’s Proposals for the Building and Construction Industry
Introduction

10. The Western Australian Government is largely opposed to the provisions and framework of the Bill.

11. It is noted that the Bill is almost exclusively based on those recommendations of the Cole Royal Commission aimed at diminishing union rights and strictly codifying the framework for industrial relations in the building and construction industry.

12. The Cole Royal Commission made recommendations covering a much broader range of matters than those addressed in the Bill.  The Bill, with its narrow focus on industrial matters is thus seen as fundamentally unbalanced legislation to which the WA Government is generally opposed.

13. However, as indicated in the following submission, there are a small number of initiatives that could be supported.

14. It is also apparent to the WA Government that the Bill is another example of the increasing push by the Commonwealth into areas of State responsibility both through legislation (with the increasing reliance on the corporations power to legislate) and policy initiatives (often accompanied by the increasing use of tied funding arrangements to ensure their implementation at the State level).  Clearly the WA Government opposes this strategy generally and with respect to the Bill specifically.

15. The WA Government’s submission focuses on the key areas of proposed legislative change.  However, simply because specific comment may not have been made on some elements of the Bill this should in no way be construed as equating to support for those sections.

The Need For Cultural Change

16. It is well accepted that the industry requires a positive shift in culture from one of adversarial to cooperative industrial relations.  However, this will not be achieved through separate industry specific legislation and commissions but through a cooperative and balanced industrial relations framework overseen by an independent and appropriately resourced umpire.

17. The propensity for industry parties to “fight fire with fire” only furthers the adversarial approach to industrial relations.  Accordingly, the independent umpire AIRC and the relevant State Commissions, needs a stronger role.

18. In addition, other initiatives that facilitate the effective resolution of issues within the industry, such as the WA Government’s Code Monitoring Committee and Construction Industry Safety Advisory Committee, should be encouraged and supported.

Duplication Should Be Avoided

19. The framework proposed by the Cole Royal Commission suffers from one of the very problems highlighted by Commissioner Cole with respect to the specific issue of right of entry.  That is, the:
 …myriad of potentially applicable laws makes it difficult for participants in the building and construction industry to know their rights and obligations concerning entry to premises and inspection of employment records. 

20. Notwithstanding this perceived problem, Cole recommends an overarching structure of duplication, both in the form of the Bill as well as the proposed ABCC and FSC.

21. The WA Government submits that the Commonwealth should seek to improve existing structures such as the WR Act rather than create new structures that ultimately duplicate existing roles and functions.

22. Implementing the Bill in its present form would potentially subject some building and construction industry projects to three layers of industrial legislation depending on their jurisdictional status.

23. Such duplication is unproductive, unwarranted and contradicts the Commonwealth’s own general policy position of a unitary system of industrial relations regulation.

24. Accordingly, the WA Government agrees with the comments of Senator Andrew Murray who recently Stated that:

…industry specific legislation that sets up different classes of workers with different rights under workplace relations laws run contrary to natural justice principles.  

25. Rather than duplicate existing structures the WA Government submits that the Commonwealth should consider providing any proposed funding for such structures to existing programs including the States’ existing construction industry program activities.

Bill is Unbalanced Legislation

26. The general position of the WA Government with respect to the Cole Royal Commission recommendations is that their most significant elements amount to attacks on union rights, most often through extremely prescriptive legislative provisions.  The Bill is almost exclusively based on this narrow set of Cole Royal Commission recommendations.

27. However, most of the concerns identified by the Cole Royal Commission in areas such as workers’ entitlements, tax evasion and phoenix companies were either not addressed in any significant way by the Cole Royal Commission recommendations or have not subsequently been incorporated into the Bill (or both).

28. This represents a significant flaw in the Bill given that on one hand it is reducing the effectiveness of unions in servicing their constituencies and on the other is failing to address matters of significant concern to those constituencies.  The end result is to put employees in an even more vulnerable position than they currently are both in a general industrial sense and with specific regard to those elements of the Cole Royal Commission not addressed in the Bill.

29. Accordingly, not only are the recommendations of the Cole Royal Commission itself unbalanced, but so too is the Bill in both its narrow subject matter and the basis for many of its provisions.

Sound Recommendations Could be Supported

30. Whilst the WA Government has serious concerns with the majority of the Bill provisions a number of the Cole Royal Commission’s recommendations are considered sound and could be supported in principle.

31. For example the WA Government is supportive of the concept of good faith bargaining.  However, such provisions should apply across the Federal jurisdiction via the WR Act rather than industry specific legislation.

32. However the majority of the Cole Royal Commission recommendations that could be supported by the WA Government have not been included in the Bill, which further highlights the imbalance associated with this piece of draft legislation.

33. In addition, many of the Cole Royal Commission recommendations were made as a package of reforms and attempts to implement individual recommendations by way of legislative change whilst ignoring other elements of the package will compound this imbalance.

Western Australian Government Position on Headline Reforms

34. The following discussion articulates the WA Government’s position on the key “headline” reforms recommended by the Cole Royal Commission and incorporated into the Bill.

Pattern Bargaining and Associated Matters

35. The Western Australian Government is generally opposed to a blanket exclusion of pattern bargaining as it excludes both positive and negative outcomes associated with this form of bargaining.

36. For example a carte blanche rejection of the registration of pattern bargained agreements runs the risk of preventing the registration of agreements in identical terms that were negotiated by willing employers.  This should not be the focus of the reform agenda.  Rather, the focus should be to prevent the coercive nature of pattern bargaining with such matters best left to the AIRC to determine.

37. In addition, the WA Government submits that, whilst the Bill seeks to outlaw pattern bargaining in the context of collective agreements, no provision is made with respect to pattern Australian Workplace Agreements (AWAs).  It is common practice for AWAs to not only be made a condition of employment, but to also be made in identical terms across workplaces.  It is submitted that such practices constitute the worst elements of pattern bargaining and represent an inherent contradiction in the Commonwealth’s legislative approach.  The failure of the Commonwealth to address such issues is further evidence of the imbalance associated with the Bill.

38. The inclusion of indicators of genuine agreement is supported.  However, good faith bargaining is an issue that should be addressed via improvements to the WR Act generally rather than through industry specific legislation.

Occupational Health and Safety

39. The Western Australian Government, whilst supportive of national consistency in occupational safety and health regulation, submits that care must be taken to ensure flexibility is retained at the State level. Western Australia continues to support the role of NOHSC in giving priority to coordinating national standards.

40. The proposed role of the FSC directly duplicates the role of the Occupational Safety and Health Act 1984 (OSH Act) and the Mines Safety and Inspection Act 1994 (WA) which is to promote and improve standards of occupational safety and health.

41. In addition the proposed compulsory compliance with the National Code has the potential to create confusion in the industry given that Codes of Practice issued under s57 of the OSH Act are designed to provide practical guidance.  A person is not liable to civil or criminal proceedings by virtue of non-compliance.  A code issued under the OSH Act has evidentiary status only to the extent that it demonstrates compliance with a provision of the Act or regulations.

42. There is also scope for confusion over the provisions relating to occupational health and safety  action compared with the arrangements applying under sections 26-28A of the OSH Act.  It would also appear that ‘reasonable concern’ in terms of continuation of entitlements, is closely linked to whether or not a prohibition notice was served.  The requirements appear unduly prescriptive and unnecessarily complicated.

43. The WA Government continues to make occupational safety and health one of its top priorities with significant progress having been made through:

· the Construction Industry Safety Advisory Committee;

· new regulations for the crane industry;

· a review of “tilt-up” construction methods”;

· an increase in the number of WorkSafe inspectors;

· legislative review;

· a review of the WorkSafe Plan;

· the ongoing review of local Codes of Practice such as excavation and prevention of falls;

· the publication of guidance material for the industry; and

· the ongoing educational ThinkSafe Campaign.

44. The WA Government is concerned that the Bill provisions have the potential to create confusion amongst industry participants on the crucial area of occupational safety and health.

National Code of Practice for the Building and Construction Industry

45. Clearly the Commonwealth has been seeking to extend the operation of the National Code beyond its original parameters for some time. The National Code was a joint initiative of the Commonwealth and the States and provides that the States may develop their own Codes over and above the National Code, which has occurred. However, the Commonwealth Implementation Guidelines were introduced unilaterally by the Commonwealth and are overly proscriptive in areas such as freedom of association. In contrast the Code of Practice for the Building and Construction Industry in Western Australia (WA Code) was revised through a tripartite process soon after the Gallop Government assumed office.
46. With respect to the Bill provisions the WA Government is particularly concerned at the proposal for the Minister to issue a code that will be legally binding on parties in the industry without due parliamentary process.  In addition, this provision is potentially inconsistent with the Commonwealth’s policy position of requiring compliance with the National Code and Commonwealth Implementation Guidelines given that the Bill provision is limited to constitutional corporations.

47. The requirement to adhere to the National Code and its associated Commonwealth Implementation Guidelines as a pre-condition for the receipt of Commonwealth funds is inconsistent with the WA Cabinet endorsed Best Practice Principles and Guidelines for Specific Purpose Payments. These principles note that agreements should avoid prescribing delivery mechanisms wherever possible.  However, the Commonwealth has not endorsed the principles and such conditional funding is an increasingly common strategy for imposing Commonwealth policy on the States.
48. Commonwealth funding of State projects is often only a small proportion of the total cost and the Commonwealth’s policy represents an unjustified intrusion into an area of State responsibility. The WA Code is tailored to complement WA legislation.  In addition, the WA Code Monitoring Committee (CMC) has been established to report to the Minister on complaints it receives and to make recommendations on any action the Minister may take in response to such complaints.
49. The CMC can make recommendations to the Minister and has taken action of its own accord to educate the industry about the requirements of the WA Code.  The CMC has met four times since its inception in September 2002.

50. WA (along with the other States) is opposed to the Commonwealth’s strategy of trying to shape State Government policy and to apply its ideological position to State Government projects through funding pre-conditions.

51. Given the excessive proscription associated with the National Code’s current, recommended and expanded Commonwealth Implementation Guidelines WA foresees practical difficulties with the application of these recommendations.
52. There is concern with what is to be defined as unlawful industrial action as well as the extremely restrictive right of entry provisions for the industry which provide very little flexibility to parties and which could deem quite innocent actions to be unlawful.
53. The proposal to identify and promote “best practice” is entirely subjective and this appears to be little more than an exercise in seeking support for the Commonwealth’s ideological position.  That is, the term “best practice” whilst seeking to denote an objective measure of performance can easily be manipulated to identify and promote those projects that adopt “ideologically correct” practices.
54. The Alice Springs to Darwin Railway project is promoted as a best practice model for application and monitoring of the National Code by Cole who suggests it exemplifies the benefits of adherence to the Code in terms of low industrial disputes, improved OSH outcomes and improved productivity.  However, on his own admission, there were other factors at play on this project.

55. For example, after lauding the project in terms of low disputation and lost time injury figures, Cole openly States:
I acknowledge that a further significant factor was that the Northern Territory has a very low incidence of time lost in industrial disputes in any event. 
  

56. However this doesn’t stop him making the significant leap in logic from this acknowledgement to State: 

This case study illustrates that the National Code of Practice for the Construction Industry and the Commonwealth Implementation Guidelines for the Code, when effectively implemented and monitored, results in projects being built on time, on budget, with safety and to the satisfaction of employees.  

57. This is an extraordinary conclusion to reach given it is based on a single and arguably unique project.  It could equally be argued that the isolation of the project and the general conduct of industrial relations in the Northern Territory, combined with the project’s management generally are more likely to be some of the driving forces in its success rather than the use of the National Code.
58. For all of these reasons the WA Government is opposed to the Commonwealth’s policy position with respect to the National Code and its associated Commonwealth Implementation Guidelines in particular.

59. The WA Government accordingly submits that it is critical for the Commonwealth to reconsider this policy position and either remove the funding condition associated with the National Code or at least engage in genuine dialogue with the States and Territories towards a more appropriate set of Commonwealth Implementation Guidelines.

Union Right of Entry

60. There is a fundamental tension between the traditional property rights of business proprietors and the rights of other parties to enter premises to fulfil a variety of functions, such as unions and various Government Officers to name a few. The recommendations of the Cole Royal Commission pertaining to right of entry are clearly based on the view that union entry represents an attack on the occupier’s traditional property rights. However, for unions, right of entry represents an essential and fundamental element in establishing and maintaining workers’ rights and entitlements.

61. It is important to note that the right of entry breaches identified in Cole’s report in WA occurred principally under the former Government’s restrictive right of entry provisions, which Cole implicitly acknowledges would be restrictive beyond his own criteria for right of entry.  That is, he accepts that:

…unions have a legitimate interest in entering premises to meet with and recruit members, subject to compliance with statutory obligations directed at ensuring that work is not unduly disrupted. 

62. However, the former WA Government’s restrictions on right of entry meant that union representatives could only enter workplaces to deal with industrial matters pertaining to a union member.  Discussions with non-members and recruitment were not grounds for entry under the constraints imposed by the statute at the time.
63. Arguably, much of the disputation that occurred in this period resulted from this inherent tension between the union’s traditional right of entry powers under the award and the excessive constraints imposed on these powers by the former Government; constraints that Cole did not propose in his recommendations.

64. Given that Cole’s discussion identifies unions as the sole cause of disputation associated with right of entry issues, it is not surprising that his proposed solutions are about greater regulation of unions exercising their right of entry functions.

65. The Bill framework for regulating right of entry is excessive, overly bureaucratic and unbalanced in favour of employers and is opposed by the WA Government.

66. The WA Government is particularly opposed to the Bill framework that extends the reach of the Federal right of entry system to the exclusion of the State provisions.

Freedom of Association

67. Cole’s proposed amendments to existing WR Act freedom of association provisions seek to “tighten up” what is already a prescriptive and extensive system.  The WR Act’s freedom of association provisions, enacted by the Federal Coalition Government, have in practice been successfully utilised by unions against employers.  The irony of this has been noted by various commentators.
  Cole’s recommendations are largely directed at rectifying “undesirable” case law outcomes for employers and modifying behaviour through increased penalties.

68. Freedom of association is a fundamental tenet of international and domestic labour law.
  The Bill provisions would result in different freedom of association provisions applying in the building and construction industry than in other industries.  Arguably, this will undermine the importance of freedom of association in those other industries. Cole’s recommendations are largely based on the premise that improved compliance with freedom of association laws can be secured through increased penalties.
  As mentioned, the WR Act’s freedom of association laws are already extensive.  Cole noted:

…in most cases, alleged contraventions [of freedom of association legislation] had not been reported to relevant authorities and had not been the subject of civil penalty proceedings.
  

69. Arguably, the “problem” is not with the existing law but with prevailing culture in the building and construction industry.  This is unlikely to be rectified by reactive measures such as increased penalties.

The Australian Building and Construction Commission (ABCC)

70. The Federal Government considers the existence of a national industry taskforce such as the proposed ABCC as a critical element in its plans to reform the building industry.  The perceived importance of such as body is highlighted by the fact that the Government did not wait for the final Cole report and established an Interim Building Taskforce in late 2002.  The ABCC will have a stronger legislative basis and greater role and powers than the current interim taskforce.

71. The recommendations made by Cole are based on an assumption that the most effective method of cultural change is the imposition of a strong centralised legislative framework, with enhanced penalties enforced by a strong centralised enforcement agency.

72. The existence of the ABCC may undermine the perceived power and role of State agencies, including DOCEP’s Building and Special Projects Inspectorate, in the building industry, as the focus of industry regulation would shift to the Federal level.  The status of Western Australian labour relations law, and the agencies that support it should be maintained.

73. The WA Government’s preferred model for securing the rule of law in the industry is to ensure the relevant agencies charged with administering particular laws operate without fear of favour in administering those laws for which they have responsibility.
74. Accordingly, industrial inspectors should secure compliance with industrial laws and the Police should deal with alleged criminal matters. The Building Industry and Special Projects Inspectorate (BISPI) was set up after the WA Government abolished the Western Australian Building Industry Task Force (WABITF).
75. The WABITF had special constable powers allowing it to lay charges for criminal matters.  The current Government considered the WABITF as subject to Ministerial intervention biased against unions and abolished it in March 2001.  This was in-line with a recommendation of the Ayers Report, commissioned by the previous Government, to abolish the WABITF.
76. The author of the Ayers Report, Mr Tony Ayers, questioned whether the function of the WABITF now needs to be performed at all. 
 He went on to point out that both the Chamber of Commerce and Industry and the Trades and Labour argued for its abolition. 

77. The WABITF was strongly supported by the Master Builders’ Association (MBA) for its actions in helping the medium and smaller builders resist union demands for industrial agreements and preventing unions from entering sites.  The unions were very critical of the WABITF for interfering in union negotiations and using the criminal law to prosecute union officials.

78. In contrast, BISPI’s role is to secure the observance of State industrial law and awards.  BISPI officers are industrial inspectors and do not have special police powers.  Therefore its role is to apply a balanced approach to securing observance with industrial law and industrial instruments (such as awards).  It investigates breaches and brings proceedings in relation to any breaches where it is considered appropriate.

79. Cole clearly favoured the use of taskforces in the building and construction industry.  However, whilst Government taskforces appear to be the preferred model for employers in the industry, the facts simply do not support many of the claims made in attempts to give countenance to the taskforce model whilst simultaneously attempting to discredit the BISPI approach.

80. BISPI has demonstrated effectiveness in prosecuting breaches of Western Australian industrial law, specifically breaches of the Industrial Relations Act 1979 (IR Act).  In the first two and half years of operation BISPI has instigated six IR Act matters for hearing in the Industrial Magistrate’s Court and WAIRC.  To date, three of these matters, which relate to breaches of freedom of association provisions, have been heard by the Industrial Magistrate’s Court and all three resulted in successful prosecutions.  The remaining three matters are yet to be heard.

81. Three of the prosecution matters instigated by BISPI since 2001 pertain to freedom of association breaches involving the CFMEU or its members.  In over seven years of operation the former WABITF instigated only five freedom of association prosecutions against members of the CFMEU.

82. In over twelve months of operation the Federal Interim Building Industry Taskforce (FIBITF) has instigated prosecutions against one employer in WA for paying employees whilst taking industrial action and has opposed the reissuing of a right of entry permit for one CFMEU official.  During that same period BISPI has instigated five of its prosecution matters.

83. On available information neither the WABITF nor the FIBITF have recovered any monies pertaining to the under payment of wages to employees.  In contrast BISPI has recovered over $9,000.00 in under payment of wages to employees.  BISPI actions in this regard demonstrate a balanced and holistic approach in addressing industrial relations issues in the building and construction industry.

84. Of the twenty-five criminal prosecution matters instigated by the WABITF after obtaining Police Special Constable powers, nineteen were ‘unlawfully remain on premises’ offences in circumstance where CFMEU officials were endeavouring to exercise right of entry in a manner that would generally have been considered lawful in most other Australian jurisdictions at the time.  The prosecutions relied on an interpretation of restrictive State right of entry provisions.  The fundamental element relied on in all of the WABITF prosecutions of this genre was overturned on appeal in the case of Molina v Zaknich. 

85. In contrast, since the introduction of the Labour Relations Reform Act 2002 (LRRA), BISPI has attended nine disputes involving CFMEU officials exercising right of entry powers.  On each occasion BISPI has been able to facilitate all parties observing their legislative obligations by providing advice and information.

86. BISPI has addressed issues relating to the conduct and behaviour of union officials exercising right of entry.  In regard to such conduct BISPI has made application for the revocation of two CFMEU representatives’ right of entry authorities.

87. A Memorandum of Understanding (MOU) has been developed between BISPI and the Western Australian Police Service (WAPS).  The (MOU) facilitates the referral of breaches of industrial and criminal law to the appropriate agency.  The protocol also extends to both agencies working in unison in circumstances where there are potential breaches of both industrial and criminal laws.

88. The WAPS is the only agency with the appropriate skills and recourses to investigate breaches of criminal law. Since February 2001 WAPS has preferred eleven criminal charges, including indictable offences, against union officials in the building industry. These charges clearly demonstrate that WAPS are prepared to proceed with criminal charges where an appropriate level of evidence exists.
89. The Final Report of the Cole Royal Commission identified 230 incidents of so-called ‘unlawful conduct’ in Western Australia.

90. Of the incidents of ‘unlawful conduct’ referred to, at least 50% of these occurred whilst the WABITF was in operation. Despite claims to the contrary, this statistic clearly demonstrates that the WABITF was unable to prevent the occurrence of the type of unlawful behaviour identified in the Final Report.

91. An analysis of the incidents identified as ‘unlawful conduct’ in the Final Report identifies that approximately 75% were outside the State’s industrial relations jurisdiction. This includes alleged breaches of the WR Act, the Trade Practices Act 1974 and civil law torts.
92. Analysis of the specific nature of the alleged unlawful conduct reveals that approximately 10% of the identified incidents of ‘unlawful conduct’ pertained to breaches of the now repealed secret ballot provisions of the WA Industrial Relations Act.

93. Approximately 28% of incidents related to the conduct of union officials whilst holding meetings with members at the Woodside Expansion Project between 1998 and 2000 under the right of entry provisions of the WR Act.
94. This analysis does not support the “taskforce” style model for industry regulation.  It is apparent that the Federal Government’s Interim Building Taskforce has failed to achieve the results envisaged by former Minister Abbott when he established it last year.  It has been a costly exercise with no tangible benefits for the industry.  The Joint Governments have no reason to believe that the proposed ABCC would be anything other than another costly failure.

95. The WA Government is committed to the continuation of the BISPI and does not support the establishment of the ABCC.

Industrial action

96. The Bill provisions concerning industrial action would, if implemented, have a twofold effect.  Firstly, they would significantly constrain existing scope to take protected industrial action in the building and construction industry.  Secondly, they would provide limited scope for industrial action to be resolved informally and without third party interference.

97. The proposed reforms would largely benefit employers to the detriment of employees and unions in the bargaining process.  The reforms would reduce the advantage to be gained by engaging in protected industrial action.  The protected status of industrial action would be perilous and capable of being lost in a variety of situations.  

98. The proposed reforms concerning unprotected industrial action would also largely benefit employers.  Unions and individual employees could be exposed to significant penalties in potentially unfair circumstances.

99. The Bill provisions would establish a costly and legalistic system for regulating industrial action.  The role of the Federal and State industrial commissions in resolving disputes would be diminished in favour of the courts.  Employers operating in the State industrial relations system could be subject to Federal regulation for the purposes of industrial action.

100. The WA Government questions the need for this and submits that it has overseen a reduction in industrial disputation in the industry since obtaining office.

101. Under the former Coalition Government the annual average working days lost per 1000 employees in the building and construction industry was 484.  This has fallen significantly to an average of less than 343 in the first two years of the Gallop Government.

102. The experience of the construction industry is consistent with that for all industries in WA with the average annual working days lost per 1000 employees since the Gallop Government assumed office being less than half that for the entire period of the Coalition Government.

103. Cole identified the current law as both “complicated and confusing”.
  It is difficult to see how the Bill provisions would alleviate this situation. Accordingly, the WA Government is generally opposed to the industrial action provisions of the Bill.

Conclusion

104. The Western Australian construction industry, labour market and economy generally continue to perform strongly by Australian and international standards.  The Gallop Government has returned fairness to the WA labour relations system whilst overseeing strong economic performance.

105. The Government of Western Australia is largely opposed to the provisions and framework associated with the Bill. The provisions, if implemented, will not resolve the underlying cultural changes that are required in the industry and will not promote a cooperative approach to industrial relations.

106. Positive change in the industry will not be achieved through separate industry specific legislation and commissions but through a cooperative and balanced industrial relations framework overseen by an independent and appropriately resourced umpire. Improvements should be made to the relevant industrial legislation to facilitate this rather than creating complex, industry-specific legislation.

107. Whilst the WA Government is opposed to many of the recommendations of the Cole Royal Commission it is clear that the recommendations were delivered as a package of reforms.  The Bill is thus unbalanced legislation not only in its specific provisions but also given that it only addresses a narrow field of Cole Royal Commission recommendations aimed primarily at undermining effective union representation.

108. The WA Government is also opposed to further expansion of the Commonwealth’s regulation of industrial relations, which is a cornerstone of the Bill, along with similar attempts by the Commonwealth to effect policy changes at the State level through the use of funding conditions. The WA Government will not consider complementary legislation based on the provisions of the Bill.

New South Wales
1. It is the submission of the NSW Government that the Bill should be rejected. The Federal Government has not made out a case for the enactment of an industry specific piece of legislation that would make it more complex for those who currently operate within both the existing State and Federal industrial relations systems.
2. Industry paralysis will set in as participants grapple with unnecessary litigation about what is or what is not unlawful industrial action and complicated secret ballot processes. The NSW Government opposes:
· the enactment of industry specific legislation based on the Royal Commission findings and recommendations as it will encroach on the NSW industrial relations jurisdiction in some instances, especially NSW provisions relating to right of entry and inspection and freedom of association;

· the establishment of a new permanent ‘watchdog’ – the ABCC as it will introduce a third party monitoring body to oversight the work of NSW Government agencies; 

· the direct secondment of NSW Police officers to the proposed ABCC which is not in accordance with Police operational priorities and is based on a policing/prosecutorial model of workplace relations which is inconsistent with the NSW Government’s successful cooperative and consultative model of industrial relations;

· the recommended improvements to occupational health and safety standards in the building and construction industry as they are potentially inconsistent with the current NSW occupational health and safety framework if implemented inappropriately and carry the risk that the imposition of new (and possibly different) Commonwealth requirements on the already existing NSW system could create confusion in the sector;

· the policy requirement that all Commonwealth Funded Projects comply with a revamped National Code and Commonwealth Implementation Guidelines. To require NSW projects to comply with a National Code and Guidelines would require NSW government construction agencies to completely reorganise their project management practice. This is inconsistent with current NSW policy;

· the proposed new national security of payments legislation. NSW already has successful security of payments legislation – the Building and Construction Industry Security of Payment Act 1999 which is working well.

3. The NSW Government supports the suggested improved information sharing between Commonwealth and State Revenue Authorities. Current NSW legislation already allows for what is recommended in most cases. 

4. The NSW Government generally declines to make submissions to Senate Inquiries into Bills that concern the shape or form of the Federal industrial relations system. However, the present Inquiry concerns a Bill and associated matters that are of great concern to the NSW Government firstly, as a client of the industry with a proven record of using its purchasing power to bring about cultural and behavioural change in the industry, and, secondly, as a Government elected on the basis of its provision to NSW of a State industrial relations system firmly based on the concept of a ‘fair go all round’ rather than on the ground of efficiency only.  
5. The NSW Government will not introduce complementary legislation based on the provisions of the Bill.

Industry specific legislation
6. The proposed Act is aimed at re-establishing the ‘rule of law’ in the building and construction industry.

7. The proposed legislation will amend aspects of the WR Act as it applies to the industry. The proposed legislation may encroach on the State’s industrial relations jurisdiction in some instances as it recommends legislation to cover the industry to the maximum extent of the Commonwealth’s constitutional power (especially provisions relating to unions’ powers of entry and inspection and freedom of association).

8. The proposed legislation is based on a policing/prosecutorial model of workplace relations.  This adversarial approach was replaced in NSW by the present NSW Government in 1995 with a more cooperative and consultative approach.

9. The Federal Government seeks to reverse this trend with its proposed new industry specific legislation and its associated proposed Building Code.

Unlawful industrial action

10. The Bill provides that a person must not engage in unlawful industrial action, that is, action which is industrially motivated and is constitutionally connected and is not excluded. An injunction against threatened, impending or ‘probable’ unlawful industrial action may be given by an appropriate Court (that is the Federal Court, the Federal Magistrates Court, a Supreme Court or a District Court) on application by the ABCC.  

11. In order for action not to be unlawful, various requirements are imposed; including a secret ballot. The practical effect of the secret ballot requirements is that they provide the potential for industry paralysis to set in by the worksite either becoming tied up in unnecessary litigation about what or what does not, constitute unlawful industrial action or by becoming immersed in the complicated secret ballot processes.

12. The unnecessarily detailed regulatory approach taken in this Bill introduces time consuming technical processes for parties wishing to negotiate Federal enterprise agreements in an attempt to improve productivity on construction sites. In an attempt to outlaw project agreements, it potentially forces each subcontractor to separately negotiate terms and conditions each time they wish to work on a project. 

13. By implication, the Bill encourages parties to take industrial action in an effort to gain new conditions when negotiating new agreements. Each separate negotiation will potentially attract industrial action for as long as 14 days. This time wasting will be exacerbated on construction sites by the lengthy secret ballot process potentially facing each subcontractor wishing to make an agreement. This regulation wraps the parties in red tape and puts an unnecessary road block in the way of work being done. 

Security of payment

14. NSW already has effective security of payments legislation – the Building and Construction Industry Security of Payment Act.

15. A key consideration for NSW is whether the existing NSW Act is considered to be ‘adequate alternative legislation’ to enable the NSW Act to be exempted from the operation of the Federal Act.

16. A Commonwealth approach to security of payment that differs from the NSW strategies already underway may not deliver benefits to the NSW construction industry or the NSW Government as a client.  
Federal Safety Commissioner

17. The Bill sets out the functions of a new Federal Safety Commissioner. NSW WorkCover will be subject to additional pressure to issue prohibition notices, which are currently only issued where there is an immediate danger, or potential for serious injury.

18. The Federal Safety Commissioner’s referral of matters to WorkCover will simply add another layer of bureaucracy to the system, increase WorkCover’s workload and cause confusion about who is responsible for the administration of occupational health and safety in the construction industry.

19. Federal Government inspectors will have broad powers under the Bill to enforce the provisions of the proposed new Building Code, and this may cause further confusion about who is responsible for the administration of occupational health and safety in the construction industry.

20. The proposed occupational health and safety accreditation regime, which appears to be confined to Commonwealth funded construction projects, may be inconsistent with State government procurement policy and increase red tape and compliance costs.

Building Code

21. If the Bill becomes law then the Federal Workplace Relations Minister would be empowered to issue a new Building Code with application to the NSW building and construction industry. This Code would be enforced by two newly created offices: the ABCC and the FSC, responsible for enforcing occupational health and safety aspects of the Code.

22. The introduction of a new Federal Building Code on agencies and project managers would create two competing Codes and implementation regimes. The effects on NSW Government construction projects include:

· Interference: the investigative and enforcement activities of both the ABCC and the FSC on NSW Government projects would conflict with the contractor monitoring activities of agencies and project managers currently undertaken under the NSW Code and implementation regime.
· Conflicting Commonwealth and NSW occupational health and safety standards: NSW construction agencies have responded with a system of accreditation of service providers that demands a robust systems-based approach by contractors. If the Australian Government’s proposed occupational health and safety requirements are introduced as requirements on NSW projects (and this is likely given the coverage proposed) then there will be greater exposure to occupational health and safety liability for agencies as a result.
· Loss of cooperative project management practices: in practice, the ABCC will take a strict compliance-based approach to monitoring behaviour and promoting compliance with the Building Code. Contrast this with the best practice approach operating in NSW where superior performance is rewarded.
23. A legalistic/adversarial approach by the ABCC and the FSC would disrupt cooperative project management practices and the comparatively low levels of industrial disputation experienced on NSW sites.

24. Australia has ratified Conventions C87 Freedom of Association and Protection of the Right to Organise (1948) and C98 Right to Organise and Collective Bargaining (1949). Both Conventions 87 and 98 are fairly general in their terms: there is no express protection for pattern, industry or sector bargaining.  However, observations made by expert ILO bodies indicate that legislation which prescribes the level at which bargaining can take place is not in accordance with the Conventions.
25. Since 1997 the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) has made a number of critical observations in relation to the WR Act. Relevantly, for present purposes, the CEACR said that the determination of what level of bargaining is considered appropriate is placed in the hands of the Federal commission, which is mandated to give primary consideration to single-business agreements and to use the criterion of ‘the public interest’. 
26. The Committee is of the view that conferring powers to determine the level at which bargaining occurs on the commission in the context of collective agreements is contrary to the principle of voluntary bargaining, including the level at which the parties wish to bargain. 

Improved occupational health and safety standards in the industry
27. The Cole Royal Commission recommended a range of actions aimed at improving occupational health and safety in the building and construction industry which are now reflected in the Bill, including:
· an independent Commonwealth Commissioner for Occupational Health and Safety in the Building and Construction Industry (rec 33);
· the Commonwealth to foster a new paradigm in the building and construction industry – work to be performed safely, as well as on time and on budget (rec 17);
· the development of a pre-tender occupational health and safety qualification scheme (to be overseen by the new Commissioner) (rec 29); and
· Federal funding for the provision of extra State occupational health and safety inspectors (recs 31-32).

NSW Government programs

28. NSW is already implementing many of these initiatives at a State level.  A 2001 report by WorkCover (Safely Building NSW) found that NSW Government programs had made a significant impact in improving the occupational health and safety performance of the industry on both private and public sector projects.  The NSW Government through the Office of Government Procurement already has a prequalification scheme for large projects that includes occupational health and safety requirements.

29. These recommendations are potentially inconsistent with current NSW occupational health and safety frameworks if implemented inappropriately.  There is a risk that the imposition of new (and possibly different) Commonwealth requirements on the already existing NSW system could create confusion in the sector.

30. The NSW Government as a client of the industry has a proven record of using its purchasing power to bring about cultural and behavioural change to occupational health and safety practices and create a safe working environment for the construction industry.  This is based on the recognition that the occupational health and safety performance of the industry requires improvement.

31. Since 1994, the OHS&R Management Systems Guidelines have operated on government construction projects with service providers obtaining government accreditation of their systems to gain access to government contracts.  

32. In 1998, revised guidelines were issued including Guidelines for Auditing Project (OHS&R) Management Plans and a Guide on Preparing Site-specific Safety Management Plans and Safe Work Method Statements.

33. Since 1998, all major contractors, subcontractors and suppliers wishing to do business with Government have had their corporate OHS&R management systems accredited by government agencies.

34. Overall the incidence rate for the New South Wales construction industry decreased from a ten year high of 58 per thousand workers in 1995-96, to 40 in 1999-2000, a reduction of 31%.  This rate of decline is greater than any other State or Territory in Australia over the past 5 years.

Conditional funding of construction projects and tied grants
35. The Prime Minister has advised the NSW Premier by letter dated 14 September 2003 that Federal Government funding for projects will be conditional on the funding recipient (NSW and the other States) agreeing to apply the National Code and Implementation Guidelines exclusively to the project. This policy is to take effect from 1 January 2004.
36. This condition will apply where the value of the Federal Government contribution is at least $5 million and represents at least 50 per cent of the total project value or where the contribution is $10 million or more, irrespective of the proportion of the Federal Government funding. 
37. The Commonwealth Implementation Guidelines are focussed solely on securing compliance with minimum workplace relations obligations. This approach is at odds with the NSW Code of Practice for the Construction Industry and its implementation regime, which goes considerably further in implementation in areas such as tendering arrangements, contractor selection and evaluation, contractor performance monitoring and management, project management and cooperative relationships, workplace management between employers, workers and unions, and management of the supply chain.
38. By contrast, the Federal Government’s approach is one-dimensional focussing mainly on an adversarial approach to workplace relations based exclusively on the ‘no union’ Federal workplace relations legislative regime.
39. Since 1999, the Federal Government has sought to impose a requirement to apply its approach to implementation of the National Code of Practice for the Construction Industry on NSW construction projects and in other jurisdictions.
40. It is not possible to simply overlay the Federal Government’s approach to code application by way of tied grants.  This would require all NSW construction agencies to reorganise the workforce aspects of their project management practices towards an adversarial way of doing business.
41. Many NSW Government Agencies rely in part on Federal funding for capital works projects. Some also directly employ workers who are mostly located in regional areas. 
42. The Federal Government has advised the NSW Government that it wants the discretion to withhold up to 20 per cent of infrastructure funding or to delay future infrastructure payments, if the requirements are not adhered to by the particular NSW agency. If the Federal Government withheld funding on the basis that the NSW Government was not meeting Federal Government funding guidelines, it could delay some capital works projects or could result in projects being reduced in scope or cut from programs.
Improved information sharing between Commonwealth and State revenue authorities
43. These recommendations are aimed at ensuring better detection of pay-roll and other tax evasion, workers’ compensation non-compliance and phoenix company activities (recs 102, 105, 132-134, 151-152). In NSW, current legislation already allows for what is recommended in most cases.

44. The NSW Office of State Revenue (OSR) advises supporting recommendations that would create a more formal relationship (eg, between OSR and the Australian Securities and Investments Commission) or where adequate exchange of information legislation does not already exist has considerable merit. The recommendations are consistent with current NSW policy.

45. For all the reasons set out above, the Bill should be rejected.

Tasmania

Overview of the Building and Construction Industry

1. The building and construction industry is an important sector of the Tasmanian economy, employing 6.0 per cent of the workforce (12,300 persons) in the year to September 2003 and accounting for 6.2 per cent of Gross State Product (GSP) in 2002‑03.

2. The ABS no longer collects data relating to the number of business locations by industry in Tasmania.  However, during 1998‑99 (the most recent count), there were approximately 2,700 building and construction businesses (including different branches of the same business) operating in Tasmania.  Almost half of the businesses specialised in building construction (non‑residential and/or residential), with the remainder specialising in a range of other services. 

3. While residential and non‑residential building construction accounts for half of all businesses in the sector, it accounts for less than one quarter of total employment.  This reflects a change in the structure of employment in building construction.  In recent times, there has been a greater use of subcontractors, which has effectively increased the number of businesses operating in the sector.  Traditionally, large construction firms employed a set workforce, whereas today they rely on the use of subcontractors to complete stages of a project.

4. Aside from residential and non-residential building construction, the other major sub‑sectors in the building and construction industry are: 

· non-building construction, which includes the construction and repair of roads and bridges, as well as a range of activities such as the construction of irrigation systems, cable laying and river works;

· installation trade services, which includes plumbing, gas and electrical services; and

· building completion services, which include plastering, carpentry, tiling and carpeting, and painting and glazing.

Supporting the Building and Construction Industry
5. In April 1999, the State Government completed a strategic audit of the building and construction industry and other key sectors of the Tasmanian economy as part of its overall economic and industry development strategy.

6. The audit of capabilities and opportunities for growth in the building and construction industry identified a range of priority areas for further consideration, including:

· increasing confidence in the planning system;

· improving access to industry assistance;

· ensuring adequate training opportunities;

· completing and implementing the Building Act and a framework for licensing and accrediting builders;

· improving government procurement practices;

· easing regulatory restraints that discourage activity.

7. The building and construction industry formed an industry council to continue advising the Government on the strategic development of the sector following the Government’s response to the audit.  The Building and Construction Industry Council is pursuing the development of the sector in partnership with the Government through the implementation of key issues in its industry plan completed in March 2002.

8. The Tasmanian Government is committed to pursuing a cooperative approach to growing and developing the Tasmanian building and construction industry, including through the Building and Construction Industry Council.  This approach is in significant contrast to the approach being put forward by the Commonwealth Government through the Bill.
Response to Terms of Reference

Whether the building and construction industry requires industry-specific legislation, processes and procedures.

9. The Tasmanian Government opposes the introduction of industry specific legislation, processes and procedures.

10. The Tasmanian Government acknowledges that the building and construction industry is unique and supports any genuine industry reforms that improve its productivity, general industrial relations and occupational health and safety performance.  In general, however, it is the position of the Tasmanian Government that the existing industrial relations framework is capable of adequately dealing with the industry’s particular issues.

11. It is significant that while several allegations of poor industry practices in Tasmania were raised at the Cole Royal Commission, not one instance of a breach of labour law was brought to the Tasmanian Government’s attention prior to the Royal Commission and, indeed, of the allegations raised, not one was subsequently referred to the Director of Public Prosecutions.

12. The Tasmanian Government does not believe that the Federal Government has made a sufficiently strong enough argument for its Bill and regards the Bill as unnecessary, divisive and overly costly for industry.

The Government’s response to the Cole Royal Commission, particularly with respect to occupational health and safety and the National Industry Building Code of Practice.

13. The Tasmanian Government is particularly concerned that the strong restrictions on occupational health and safety building action may have the unintended effect of discouraging action in cases where there is a genuine risk.  Specifically, the Tasmanian Government question the relationship between the restrictions outlined in the Bill and the operation of the Workplace Health and Safety Regulations 1998 regarding the ability of employees’ safety representative to direct the cessation of work in circumstances where a serious safety risk exists.  These concerns are particularly relevant in Tasmanian given that ‘construction workers’ have been identified as a ‘black spot’ occupational group for action with over 140 severe industrial accidents
 in the industry in the years 1998-2002 at an average cost per injury of over $84,000 per injury.

14. The Tasmanian Government has focussed on building cooperative relationships between industry participants and the Workplace Standards Tasmania Inspectorate.  It is of significant concern that this relationship may be undermined by the right of entry provision of the Bill for a range of new building and safety inspectors.

15. The Tasmanian Government does not support the proposal to automatically require compliance with the Commonwealth Implementation Guidelines for the National Code of Practice for the Construction Industry for joint State and Commonwealth funded construction projects.  This approach to implementing the National Code was not envisaged when States and Territories adopted the Code.  The Tasmanian Government has, however, offered to work with the Commonwealth Government to develop new National Implementation Guidelines for the Code.

Whether there is a regulatory failure and therefore a need for a new regulatory body such as the Australian Building and Construction Commissioner.

16. The Tasmanian Government considers that the establishment of the ABCC creates a new and unnecessary regulatory authority that has been provided with significant centralist powers.  The creation of such a regulatory authority, whether specifically for the building and construction or in general, is totally unnecessary.

17. This additional centralised regulatory authority will not, in the Tasmanian Government’s view, provide a framework that minimises industrial disputes or encourages or accommodates speedy, genuine and reasonable outcomes.  This ‘big stick’ approach is not the most effective way of achieving cultural change in the industry and will only frustrate the industrial parties and add another costly layer of regulation.

Whether the function of any regulator could be added as a division to the AIRC or should be a separate independent regulator.

18. The Tasmanian Government supports the view expressed by the Queensland Government that the creation of a separate regulatory function for the building and construction industry is “unnecessary and unworkable”, and that a system that allows for the “…proper exercise of the AIRC’s powers to conciliate and arbitrate industrial disputes…” is the appropriate means of regulating doubtful practices in the industry where they might occur.

Whether workplace relations regulatory needs should be supported by additional AIRC conciliation and arbitration powers.

19. The Tasmanian Government also supports the view expressed by the Queensland Government that the AIRC should have “…the necessary powers to undertake its work.  Integral to this is the power to conciliate and arbitrate industrial disputes.”

Mechanisms to address any organised or individual lawlessness or criminality in the building and construction industry, including any need for public disclosure (whistleblowing) provisions and enhanced criminal conspiracy provisions.

20. The Tasmanian Government does not condone any unlawful behaviour in the building and construction industry.  Existing legislation provides a sufficient means of addressing any unlawful or criminal behaviour if it occurs and further regulation is not required.  

21. It is worth reiterating that of the few allegations of poor industry practices in Tasmania raised at the Cole Royal Commission, not one amounted to a breach of law that could be referred to the Director of Public Prosecutions.

Skill shortages and the adequacy of support for the apprenticeship system.

22. The Tasmanian Government closely monitors skill shortages through its industry liaison processes for skill development and training and receives advice on contracts from industry bodies.  

23. The latest information suggests that there are skill shortages in a range of areas in the building and construction industry, including:

· Carpentry and joinery;
· Building and construction mechanical services;
· Asphalt paving;
· Bricklaying;
· Painting and decorating;
· Roof tiling;
· Roof plumbing;
· Solid plastering;
· Plant operators;
· Materials handling;
· Concrete and steel fixing;
· Stone masonry;
· Sign writing; and
· Floor and wall tiling.
24. In the case of a number of skill shortages, the maintenance of current training effort is likely to be sufficient to meet skill requirements.  In some cases, training provision was judged to be adequate, and low numbers entering employment or other factors were seen as the key influence on skill shortages.  Other reported influences on skill shortages include industry conditions, including the need for increased supply of labour resulting from buoyant industry conditions, the potential for lack of continuity of work for contractors and sub-contractors affecting the potential for employment of apprentices and the introduction of new technologies. 

25. The Tasmanian Government is very active in its support for increasing the employment of apprentices and trainees.  In May 2002 the Tasmanian Government introduced the Tasmanian Government Building and Construction Training Policy, which requires that a minimum of 20 per cent of the total labour hours worked on-site and off-site on any Tasmanian Government building and construction project equal to or in excess of $250,000 in value, be undertaken by apprentices or trainees in a vocation directly related to the building and construction industry.

26. The Tasmanian Government also supports apprentices and trainees by funding their training at the Institute of TAFE Tasmania.  There is no limitation on numbers that may be funded.  

27. Although skill shortages are evident in some parts of the industry, those relating to traditional apprenticeships usually result from a low take-up of apprentices by employers because of the small scale of their operations or lack of continuity of work in the industry.  Currently, there is a higher level of employment of apprentices in traditional areas, resulting from support measures in place and more buoyant industry conditions.

28. The Tasmanian Small Business Employment Initiative (SBEI) also assists employers of apprentices in 12 specified industry sectors including building and construction. This program provides grants of $2,000 to help small businesses employ trainees and apprentices.  Larger employers who are not eligible for this scheme are entitled to claim payroll tax exemption for their apprentices and trainees.

29. The Commonwealth and State Governments fund group training organisations which employ trainees and apprentices and host them to employers in the building and construction industry.  Financial support for employers of apprentices is also provided by both the Commonwealth and State Governments. 

30. The Tasmanian Department of Education’s Office of Post-Compulsory Education and Training provides training consultants who can assist employers, trainees and apprentices with any problems or issues that arise during the term of a training contract.

31. Tasmania supports nationally consistent training by limiting Government funding to the delivery of the available national competencies.  However, the Government is concerned that national processes for development of competencies and qualifications needed to more rigorously take into account the needs of local industry.  This would increase the flexibility and usefulness of national qualifications to Tasmanian industry.  

Differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry.

32. The Tasmanian Government does not agree with the ‘one size fits all’ – single enterprise bargaining model advanced by the Federal Government.  It is better to have a system that provides for a variety of options so that industry can choose the option most suitable.

33. In the Tasmanian context, site or project agreements are not as significant as they are in some other States.  However, it is the Tasmanian Government’s view that such an option should be available to the industry.

The nature of independent contractors and labour hire in the industry and whether the definition of employee in workplace relations legislation is adequate to address reported illegal labour practices.

34. True independent contractors play an important part in the building and construction industry.  However, the Tasmanian Government does not support practices designed to avoid legal and appropriate employment and occupational health and safety obligations.

SOUTH AUSTRALIA

(copy of letter sent to Senate Committee Chairperson)

Senator George Campbell

Chair

Employment, Workplace Relations and Education References Committee

Parliament House

CANBERRA  ACT  2600

Dear Mr Campbell 
I refer to your letter dated 22 October 2003 regarding your invitation to make a submission to the Senate Inquiry into the Building and Construction Industry.
The purpose of this letter is to indicate the State Government’s support for the principles outlined in the joint State and Territory Governments’ submission and to provide comment on additional concerns the South Australian Government has with the proposed reforms to the Building and Construction Industry. 
It is the South Australian Government’s position that a cooperative, consultative and balanced industrial relations framework, overseen by the Australian Industrial Relations Commission and State Commissions, which are seen as independent umpires, is the best approach.  
Constructive and cooperative arrangements in the Building and Construction Industry have provided industrial harmony and economic prosperity within the South Australian building industry. The system that operates in this State is encouraged and supported by the South Australian Government and is substantiated by the continuation of the low level of industrial disruption in South Australia. These low levels are demonstrated by ABS statistics which indicate that, for the 12 months ending August 2003, South Australia averaged 16 working days lost per 1000 employees, which is the lowest of all the mainland states
. 
It is therefore argued, that due to positive industrial relations climate in South Australia, a system, which provides for additional restrictions to those under the existing federal industrial relations legislation, is unnecessary.  
In particular, any attempt to create a more adversarial industrial climate, which would result in increased industrial disruption and disharmony, is opposed by the South Australian Government. 

Thank you again for providing the opportunity to comment on these matters.  If you have any queries regarding the issues raised above, please note that the Departmental contact for further information is Mr Trevor McRostie on telephone 08 8303 0232. 
Yours sincerely

Michael Wright MP

MINISTER FOR INDUSTRIAL RELATIONS

Australian Capital Territory

Introduction

1. The Federal WR Act primarily regulates industrial relations in the ACT. The ACT strongly supports the view that the Federal legislative framework, governing ACT employers and employees, should encourage industrial cooperation and facilitate simple and quick resolution of industrial disputes. Importantly, the legislative framework should also protect the rights of employers, employees and their representatives to negotiate industrial arrangements that suit their particular needs or requirements. 

General comments on the Bill

2. As noted previously in the Joint Governments’ submission, the existing provisions of the WR Act do not adequately protect the rights of employers and employees to choose the most appropriate industrial arrangements. The ILO has made adverse comments about the preference for workplace level agreements in the WR Act and the restrictions on making industry level agreements. The proposed Bill would compound these problems, and potentially bring further criticism to Australia for failure to comply with the ILO’s ‘core’ labour conventions.

3. The proposed Bill would clearly create a more prescriptive legislative environment for businesses and employees that operate in the building and construction industry, yet it is unclear how the Bill proposals would produce better industrial relations outcomes in the industry. It was the ACT’s understanding that the Federal Government supported moves towards greater consistency in industrial relations laws in Australia, yet it is difficult to see how the creation of a heavily regulated, prescriptive industrial framework, different from that applying to other employees covered by Federal legislation, would achieve this goal.

4. The Bill fetters the ability of parties to bargain in good faith by restricting agreement making, limiting legitimate industrial action and freedom of association, through further restricting right of entry. It does not seek to strengthen dispute resolution mechanisms or address several fundamental issues in the industry, including non-payment of workers compensation premiums, non-payment of superannuation and tax avoidance. 
5. The ACT notes that the Bill appears to be largely a ‘cut and paste’ of failed Federal industrial relations Bills that have been rejected (sometimes on several occasions) by the Senate, seeking to resurrect these proposals for specific application in the building and construction industry.

6. For example, the Bill proposes to require the conduct of secret ballots before protected industrial action can be taken by employees in the construction industry. Aside from the inherent unfairness of applying different legislative requirements to the exercise of a fundamental employment right by a particular group of employees, similar legislative proposals were not accepted by the Senate on four previous occasions
. The proposals represent an unjustifiable interference with rights to organise and collectively bargain, which are protected by ILO conventions to which Australia is a signatory.

7. A particularly disappointing feature of the Bill is the proposal to remove some ‘allowable award matters’ for the building and construction industry, revisiting failed amendments included in the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill of 1999, and attempting to further limit the capacity of the AIRC to resolve disputes.  It appears that the Federal Government considers it a higher priority to strip a range of provisions, including skill-based career paths, from construction awards than to develop effective legislative measures to prevent people within the industry from using phoenix companies to avoid obligations.

Occupational Health and Safety

8. The ACT supports the concerns raised earlier in the Joint Governments’ submission about the lack of clarity regarding the role of the Federal Safety Commissioner and Federal Safety Commission. The ACT is currently improving and extending its range of compliance and enforcement measures available for occupational health and safety, including the recent passage of industrial manslaughter laws. The ACT intends to use these measures to improve occupational health and safety outcomes in all areas of ACT employment. This includes and is especially relevant to the building and construction industry, where the potential for death and serious injury is particularly high if employers fail to comply with health and safety duties.

9. The Federal Government has little, if any, demonstrated experience in regulating health and safety in a private sector context, and workplace health and safety is much too important to create confusion with overlapping and unclear regulatory responsibilities. 

10. The ACT Government also notes with concern the proposal to restrict action for occupational health and safety reasons and submit that this has the potential to lead to even poorer outcomes in an industry already characterised by below-average health and safety performance. 

Lack of consultation

11. The ACT, as a significant ‘client’ of the Federal industrial relations system, notes with concern the failure of the Government to adequately consult on the draft legislation, despite undertakings from the former Federal Minister at the Workplace Relations Ministers’ Council.  Despite claims of ‘extensive public consultation’ the ACT Government was afforded a single information session on the proposed legislation before it was introduced.  

12. Such an approach makes it difficult to assess the full economic and social impact of the proposed legislation and limits the capacity of the ACT Government to engage with its stakeholders and obtain broader views about the Bill.

13. This approach reflects the absence of consultation in the Federal Government’s proposal to apply Commonwealth Implementation Guidelines for the National Code to any projects involving significant Federal funding. The Implementation Guidelines, as opposed to the National Code, have not received the endorsement of State and Territory Governments, and it does not appear that the Federal Government intends to develop any new or amended Guidelines in consultation with State and Territory Governments. 

14. This is of significant concern, particularly if the Federal Government attempts to unilaterally impose future changes to the Implementation Guidelines, for instance, to achieve its industrial relations objectives for the industry should it be unable to secure passage of the proposed legislative changes in the current Bill.

Summary
15. The proposed Bill is one-sided, ideologically-driven and fails to address many of the fundamental issues facing the building and construction industry.  The ACT strongly opposes the proposed legislation.

16. A cornerstone to successful industrial relations reform is strengthening the AIRC’s capacity to effectively prevent and settle disputes. The ACT submits that further reducing the AIRC’s capacity to resolve disputes will make it less likely that industrial relations disputes will be resolved in a timely and effective manner.  

17. An industrial relations approach that entrenches conflict is likely to deliver lower productivity in the industry.
18. The ACT submits that the Federal Government’s response to the Cole Royal Commission is misguided and does not address the full range of issues across the sector. In order to achieve positive and sustainable reform to the industry, strategies for reform must be developed collaboratively between employers and employees, with the involvement of all Australian Governments. An industrial relations approach that entrenches conflict is likely to deliver lower productivity in the industry.
19. The ACT submits that the Federal Government’s response to the Cole Royal Commission is misguided and does not address the full range of issues across the sector. In order to achieve positive and sustainable reform to the industry, strategies for reform must be developed collaboratively between employers and employees, with the involvement of all Australian Governments.
ATTACHMENT 1
Background – National Code of Practice and Commonwealth Implementation Guidelines

National Code of Practice for the Building Industry 1997 (the National Code)
1. The National Code was introduced in September 1997 with the approval of Commonwealth and State ministers responsible for industrial relations and construction. It is not a Code for which the Federal Government is solely responsible.

2. The Australian Procurement and Construction Council (APCC) is the national (public sector) body on procurement and construction matters and it developed the National Code in consultation with the (now defunct) Departments of Labour Advisory Committee. Within the industrial relations elements of the National Code, there are requirements that:

· parties comply with applicable awards, certified agreements and legislative requirements;

· a party must not coerce another party to enter into, vary or terminate a workplace arrangement or pressure or coerce a party in relation to the contents or form of a workplace arrangement;

· a party must not coerce another party to make payments or provide benefits over and above those set out in an award or an agreement;

· project agreements for major contracts must:

· have the authority of the principal presence;

· preserve the integrity of individual enterprise agreements;

· avoid a flow on of provisions to project agreements;

· provide for consultation with sub-contractors; 

· project agreements are to be certified;

· parties have the right to freedom of association;

· disputes are to be resolved as far as possible at the workplace level; and

· unlawful strike pay is not permitted.

Commonwealth Implementation Guidelines

3. The Commonwealth released the Implementation Guidelines in 1998. They set out the Commonwealth's policies on industrial relations and occupational health and safety. Victoria and other States did not adopt the Implementation Guidelines.

4. The Implementation Guidelines are to assist Commonwealth agencies to interpret and implement the National Code on Commonwealth Projects. They establish intent and process, including responsibilities, compliance and monitoring arrangements, and specifically details the Commonwealth’s view. The Guidelines: 

· provide the Commonwealth with the right to veto project agreements;

· allow principal and contractor staff to be sanctioned by Commonwealth Agencies while normally they have no such power or authority;

· expand the role of the Office of the Employment Advocate (OEA) beyond that of the Workplace Relations Act 1996 (WR Act);

· allows the OEA to investigate any alleged breaches of the Code of Practice;

· detail the extra agency processes, which the Government has set up to monitor and report on the code and determine whether a sanction should be imposed on a party for a breach of the code; and

· establish a Code Monitoring Group (CMG), which has oversight of code implementation and compliance matters, including consideration of further action on issues referred to it by the Commonwealth departments and agencies. 

5. The CMG consists of the Department of Employment and Workplace Relations, the Department of Finance and Administration, the Department of Defence, the Department of Communications and the Arts, Australia Post, CSIRO, and the Interim Building Industry Taskforce (previously the Office of the Employment Advocate).

6. The Guidelines provide a role, ie, to investigate alleged breaches of the industrial relations provisions of the Code for the Interim Building Industry Taskforce beyond that provided for by the WR Act.


7. The Guidelines provide that the following practices are inconsistent with the Code:

· making of project agreements ‘unless there is a clear and demonstrable benefit to the Commonwealth…’;

· employers providing the names of new staff to unions;

· employers supplying the names of contractors or subcontractors to unions;

· the use of site delegates (union or otherwise) to undertake or administer site induction processes, etc.;

· “no ticket, no start” signs, or other notices, posters, helmets, stickers or the like that imply that union membership is anything but a matter for individual choice;

· show card days;

· pressuring subcontractors to join employer associations; and

· unions entering a site unless they have a permit from an industrial registrar, they give the relevant employer 24 hours notice and are entering for no reason other than to investigate a suspected breach of an award or the WR Act concerning one of their members or to speak to members or potential members during a lunch break

8. Adoption of a Cole Royal Commission recommendation would add to the list of proscribed actions including:

· a requirement that persons who are not members of unions pay a fee such as a "bargaining fee" to a union;

· a requirement that a non-working shop steward be engaged; and

· a requirement that a specific person be employed.

9. The guidelines would also ensure that union rights of entry comply with the new legislative requirements and that any non-compliance by union officials to the right of entry be reported to the ABCC.
ATTACHMENT 2

Allowable Award Matters

Under section 89A (2) of the Workplace Relations Act 1996 the following matters are considered to be allowable award matters:

· classification of employees and skill based career paths;

· ordinary time hours of work and the times within which they are performed, rest breaks, notice periods and variations to working hours;

· rates of pay generally (such as hourly rates and annual salaries), rates of pay for juniors, trainees or apprentices, and rates of pay for employees under the supported wage system;

· piece rates, tallies and bonuses;

· annual leave and leave loadings;

· long service leave;

· personal-carer’s leave, including sick leave, family leave, bereavement leave, compassionate leave, cultural leave and other like forms of leave;

· parental leave, including maternity and adoption leave;

· public holidays;

· allowances;

· loadings for working overtime or for casual or for shift work;

· penalty rates;

· redundancy pay;

· notice of termination;

· stand down provisions;

· dispute settling procedures;

· jury service;

· type of employment, such as full time employment, casual employment, regular part-time employment and shift work;

· superannuation;

· pay and conditions for outworkers, but only to the extent necessary to ensure that their overall pay and conditions of employment are fair and reasonable in comparison with the pay and conditions of employees who perform the same kind of work at an employer’s business or commercial premises.

The AIRC is also limited to making minimum rates awards (ie. it cannot make paid rates awards). Furthermore, the AIRC cannot make or vary an award to limit the number of particular types of employees (eg. casuals) that an employer can employ, or to set maximum or minimum hours of work for regular part time employees.
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