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SUBMISSION OF THE TRANSPORT WORKERS’ UNION OF AUSTRALIA

SENATE INQUIRY INTO THE BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL

Introduction

1. The Transport Workers’ Union of Australia (“the TWU”) welcomes the opportunity to make a submission to the Senate Inquiry into the Building and Construction Industry Improvement Bill (“the Bill”).

2. The TWU at the outset wishes to make it very clear that it is opposed to the passage of the Bill. It is our belief that the Bill demonstrates a continued highly partisan approach to industrial relations adopted by the Government. 

3. The TWU believes that Bill is unacceptable based as it is upon a pre-determined outcome associated with a deeply flawed Royal Commission and an even more flawed Final Report.

4. To this end we note the recent comments attributed to Mr Nigel Hadgkiss to the Senate Estimates Committee as reported in the Australian Financial Review.
  This report indicated that the Interim Taskforce, designed to investigate the matters which were raised by the Royal Commission had dropped 3/4 of the cases it had been investigating.

5. It would seem that when some level of analysis is applied to the findings of the Royal Commission the Report is found wanting. In short the level of analysis simply did not match the overblown rhetoric of the Commissioner’s report.  

6. The Report having demonstrably failed to live up to its billing when forensically analyzed must be considered to be lacking in credibility. This is exacerbated by the extent to which the report of the Royal Commission appeared to match the policy of the Government with respect to the defeated “second wave” of industrial legislation. 

7. By adopting an approach which advocated the Government’s political priorities the Royal Commission was perceived rightly as an arm of the executive and in no way seen as an independent non-partisan judicial inquiry.

8. Accordingly the Senate Committee should recognise that any Bill arising from this deeply flawed process must be highly questionable.

9. These submissions will concentrate upon some aspects of the Bill which we believe are perverse and counter-productive. However we have only focussed on some of the more obvious problems. It should not be thought that in the absence of specific submissions the TWU is not opposed to other aspects of the Bill. Our submissions are demonstrations, not an exclusive list.

“Building work” as defined in the Bill

10. The TWU has significant concerns with the extremely broad approach pursued by the Government with respect to the Bill. The TWU believes that the Bill is likely to apply to a number of industries other than building and construction.

11. For example the TWU has members employed pursuant to the Transport Workers Award 1998, the Transport Workers (Ancillary Vehicles) Award and the Transport Workers Union Construction Award 1999.

12. It is our belief that the definition of “building work” at Clause 5 of the Bill has the potential of covering the employment of transport workers covered by the above Awards. 

13. It appears to us that the definition of “building work” within the Act could extend to a considerable part of the activities of the TWU. For example tipper truck drivers working for Pioneer or Boral etc would potentially be caught within the scope of section 5 of the Bill.
14. As well as employee transport workers there are a substantial number of sub-contractors who are members of the TWU who will also be affected by the Bill.
15. In circumstances where the TWU was not requested to participate in any hearings of the Royal Commission and no adverse findings were made concerning the TWU’s participation in the building and construction sector (even allowing for the biased nature of the Commission’s final report and hearing process as detailed in Jim Marr’s First the Verdict) it seems extraordinary that the legislation should have such a reach as proposed.

16. This is made all the more perverse by the exclusion of one of the genuine building and construction sectors from the legislation. The removal of the home construction sector demonstrates that the purpose behind the legislation was not to deal with building and construction but was intended to strike only at unions.

17. This sector involves more sham contracting arrangements, a poor health and safety record, repeated use of phoenix companies and many consumers suffering companies becoming insolvent and unable to complete the job with the consumers suffering substantial losses – in short everything that the Royal Commission refused to examine with its focus on the unions in the building and construction industry.

The ABCC

18. The ABCC is merely a further demonstration of how public policy is developed through a warped political prism under the present Government.

19. It is implausible to believe that the Office of the Employment Advocate (“the OEA”) whose powers include providing assistance to employees and employers about their rights and obligations under the Act, and the provision of free legal representation to a party in proceedings under Part XA of the Act, are unable to regulate the industry.

20. This suggests that either there is rather less of the “lawlessness” that is said to exist, or alternatively that the OEA is underfunded (or perhaps it is sufficiently funded but instead chooses to use its resources to pursue AWAs in which case there should be serious questions pointed at the internal administration of the OEA). 

21. Even if it could be demonstrated that there was a need for the ABCC (which there has not been – there has merely been a demonstration of the capacity of this government to waste taxpayer dollars for political purposes)  the powers of the ABCC are unjustified. 

22. The powers to allow the ABC Commissioner to intervene in Court or Commission proceedings, given the powers the Minister already has just adds a further level of bureaucracy and, simply put unwanted third-party intervention in matters.

23. The Coalition came to Government in 1996 promising to restrict the amount of unwanted third party intervention in the system. However what we have is the Government concluding that unless parties agree to terms which the Government supports they will have the right to intervene in matters in an unwanted and unnecessary manner.

24. The powers given to the ABC Commissioner are vast and unhelpful in the industrial relations context. 

25. It is in any case implausible to think that the AIRC could not perform the functions of the ABCC. Indeed the AIRC is best placed to ensure an even-handed approach to industrial relations in the building and construction industry.

26. Indeed, if for example it was considered necessary to have the functions ascribed to the ABCC as set out in sections 53 through to 61 there is no reason that the Commission could not perform these functions.

27. If the Government’s approach is to minimise industrial activity by increasing legality in the system then the definition of industrial action in section 4 should be markedly increased so that it is possible for all parties to get orders to prevent industrial action.

28. Section 127 orders should be equally available to employees in circumstances where companies seek to unilaterally vary terms and conditions of employment (including, for example, contractual terms or custom and practice). By making such orders equally available to employees and unions the system would have a greater potential to operate impartially and effectively.

Pattern Bargaining and Industry Bargaining

29. Pattern bargaining should, prima facie, be allowable.

30. There is nothing unusual in developed economies for employees to seek terms and conditions of employment which are comparable with those of employees of like companies. Indeed this approach exists in non-union as well as unionised bargaining contexts. For example, it is not unusual for solicitors at law firms to demand salaries which are consistent with what is being paid at similar firms. 

31. Indeed for employers there is safety in so doing. It guarantees that staff obtain conditions which are no worse than they would at their competitors, and that there is no potential loss of skilled staff. Pattern bargaining operates in exactly the same way.  

32. Internationally pattern bargaining is also seen as a legitimate part of the industrial relations systems. 

33. However it appears that in the new world as provided by the current Bill  merely serving a common claim may be enough to have Courts prevent by way of an injunction any negotiations on the terms of the collective agreement.

34. This is perverse when one considers the nature of multi-employer bargaining. Bargaining operates on a case by case basis. 

35. The TWU often seeks as part of its claim to employers that they protect employee entitlements in case of a company becoming insolvent. However we are not concerned necessarily with the mechanism by which the entitlements are protected. The outcomes can, and do, vary. The claim, which is a demand from the employees in the industry, is able to be negotiated.

36. One of the strange aspects of the Bill is the attempted elimination of project agreements. It is submitted as part of the explanatory memorandum that at 5.77 that pattern outcomes arising from project agreements are contrary to the WR Act’s focus on bargaining at the enterprise or workplace level.

37. The reality is that in relation to a project agreement we are dealing with a workplace level. All employees on the project are working at the same workplace. The Government does not appear to understand that the bargaining in this instance and the outcome is for a workplace namely the entire site. The fact that there are different companies operating at the same workplace is neither here nor there.

38. It is in this sense the reverse of workplace bargaining where each Linfox site (for example) negotiates the terms and conditions of employment at the site – this would be workplace bargaining but at a single enterprise. Project agreements are workplace agreements with a number of enterprises and make perfect sense within the WR Act’s framework.

39. The Government appears to misunderstand what workplace bargaining is. A “site rate” to use the vernacular is workplace bargaining across different enterprises in the same way that the ANZ Bank negotiating an agreement to cover all workplaces is an enterprise agreement covering different workplaces. 

Award Stripping and Enterprise Agreements

40. The TWU does not believe that an impartial and fair reading would provide any justification for the reduction in the number of matters or type of matters that can be included in awards. Indeed we retain our opposition as previously expressed at the time of the introduction of the Workplace Relations and Other Legislation Amendment Act to the restriction on the power of the Commission to arbitrate over industrial matters.

41. The terms and conditions of employment regulated by transport awards, may be further affected by award stripping even though there were no findings concerning the TWU or its members. Indeed, the TWU was not asked to give evidence about any of the matters investigated in an 18 month period which used $60 million of taxpayers funds. No adverse findings or indeed any inferences of any kind were made about the conduct of the TWU in the building and construction industry. 

42. Yet potentially a number of TWU awards and TWU certified agreements will come within the reach of “building work.”
 This has the potential to impact unfavourably on sound working relationships in the transport sector.

43. There is no justification for seeking to overturn provisions in awards or certified agreements. Both documents involve compromises by parties arising out of negotiation. If the Government intends to compensate every employee covered by awards for their loss it could do so.

44. The elimination of ordinary hours is merely the Kennett Government revisited. It would have appeared to us that Coalition Governments have moved beyond the rhetoric and actions of the early 1990s faced with such a long period of growth and such low levels of industrial disputation. It seems perverse that at the moment Victorian employees are having their rights to minimum terms of employment restored the Commonwealth is seeking to take these away.

45. Likewise the decision to remove from certified agreements the capacity for the parties to negotiate above the minimum standards in the Act, demonstrates a failure to recognise that certified agreements are about negotiating actual terms and conditions. Right of entry provisions should be able to be negotiated  and parties should be free to negotiate beyond the minimum entitlements. The decision of the Government to restrict such negotiations is unwanted third party intervention into the bargaining process.  

46. Clause 55 purports to prevent certified agreements from making payments within agreements retrospective. This simply is a ridiculous position for a Government to take. It is not and should not be for government to tell the parties to an agreement what the duration of the agreement is to be or on what terms wage increases are to be paid. Employers, employees and their unions are capable of making such decisions without the need for Government intervention.

Pre-initiation of bargaining period ballots
47. The introduction of a requirement that employees vote prior to the initiation of a bargaining period demonstrates what appears to be the Government’s lack of awareness of how industrial relations operate in this country.

48. For example the requirement at Clause 59 that the AIRC is not to certify a building agreement unless a notice has been given initiating a bargaining period is perverse.

49. Many employers that the TWU deals with regard the initiation of a bargaining period as a sign of a destructive rather than constructive approach to industrial relations. It signifies that rather than agreement being sought, that the road to disputation is being pursued.

50. It is we would submit the wrong way of dealing with matters. Parties should be allowed to negotiate certified agreements without having the formality of the initiation of a bargaining period.

51. In any case it is unnecessary to require a ballot of employees prior to the initiation of a bargaining period. All that is being done in this situation is to circumscribe employees’ capacity to negotiate by placing more procedural hurdles in their way. 

52. This merely represents another attempt via a biased and distorted Royal Commission process to seek to alter the nature of the relationship between employers and employees.

53. The simple fact is that the TWU before industrial action takes place will obtain employees’ views about the bargaining process and what is sought. 

54.  Likewise employees have numerous options pursuant to Part XA if they did not wish to pursue industrial action in relation to a specific matter. The truth is that employees are well aware of the options that exist, and make decisions with extensive knowledge about the nature of the parties positions. Unfortunately it appears that employees have a better appreciation of these issues than the Government does.

Unlawful industrial action

55. There are substantial penalties which have been introduced into the Act where industrial action is defined as being unlawful.

56. Industrial action is not and should not be considered to be unlawful merely by virtue of it taking place. There are numerous reasons for industrial action. The fact that section 127 orders are not granted at the mere taking of such action demonstrates that there are circumstances where industrial action might be a reasonable response to managerial fiat or other circumstances. 

57. Employees should be given the right to take industrial action without fear or favour in circumstances concerning them. It should not prima facie be considered to be unlawful to do so. It is simply put a fundamental political freedom to associate and to withdraw labour. The Government based as it purports to be, upon the liberal tradition, should not be seeking to restrict a person’s political rights.

58. There can be no justification for suggesting that there are spurious OH&S concerns. In the transport industry, like the construction industry, death is an occupational hazard which many white collar employees frankly do not appreciate or have an understanding of.

59. If it is considered appropriate to deny the need for an industrial manslaughter law as the Government repeatedly appears to do, then employees must have the right to protect themselves. This right must not be curtailed in any shape or form.

60. Furthermore the decision of the Government to restrict employees’ common law rights to refuse any direction which has the possibility of exposing the employee to a risk of injury is amazing. A decision to remove an employee’s rights at any time should not be lightly undertaken. To do so full in the knowledge of a biased and harmful Royal Commission is outrageous.

61. In such circumstances the approach of the Bill which pursuant to Clauses 46 and 47 would remove from employees the entitlement to be paid demonstrates the ideological position adopted in the Bill arising from a flawed Royal Commission.

62. The TWU submits that there can be no justification for restricting the rights of an employee to refuse an instruction which would place them in danger of suffering injury. Employees who refuse such directions should be commended not penalised.

Accountability of Organisations

63. The Government’s approach when considering the reference to the Accountability of Organisations in the Bill is predicated upon its ideological perspective with respect to unions.

64. Clause 212 of the Bill represents the most immediate demonstration of this.  It requires that the Union  must lodge a statement with the Industrial Registry and the ABC Commissioner each year setting out details of each donation over a certain limit.

65. The problem is that there are many reasons for donations to be made to unions. For example each year the TWU around most States organises and participates in a Convoy for Kids. Money is raised from all sorts of organisations for the benefit of sick children.

66. The TWU does this, in conjunction with numerous trucking companies and the trucking industry generally. Money is donated for the purpose of delivering benefits to children. 

67. As previously indicated the TWU could easily fit within the definition that it is an organisation within the building industry. The result will merely lead to added bureaucracy with no offsetting benefits for society or the community. Indeed the Union might even be forced to withdraw from this activity altogether in the face of such Government powers.

68. One fundamental problem with the accountability of organisations is found in Clause 253 where the ABCC is not to make an undertaking as to damages in situations involving its applications seeking injunctions.

69. It is a fundamental tenet of the court processes in relation to injunctions that the party seeking to prevent another party from exercising what may subsequently turn out to be lawful rights that the party seeking the injunction undertakes to pay damages for the losses incurred in what is shown to be the exercise of their lawful rights.

70. There can be no justification for providing to the ABC Commissioner such an extensive power which would allow it to operate without the usual rules of court processes applying. It effectively grants the ABC Commissioner the power to stop any conduct whenever it feels like it. 

71. The ABC Commissioner should be subject to the same requirements when seeking injunctions as any other party in the legal system. 

Differences between wages and conditions of employment

72. A significant problem associated with the gap between the market rate (as determined by the rates in certified agreements) in the industry and the award rate is the loss of skilled workers through loss of contracts by companies.

73. In circumstances where a company has a contract to provide transport services in the building industry and does so on the basis of a certified agreement where the rate of pay is above the award rate, there is always an incentive to obtain an alternative supplier who pays at the award rate.

74. The result is that there is a regular loss of skilled labour while a new company obtains the work and the old labour is made redundant.

75. Likewise where a company can require, as a term of the contract the sub-contractor to incorporate and contract at terms which are less beneficial than the award rate of pay there are significant difficulties for the sub-contractor. 

76. The result is that job security in the industry is minimised, wage levels and rates of pay for sub-contractors are compressed and there is a lack of interest in joining the industry.

77. In circumstances where a company can contract out at lower rates there is a race to drive terms and conditions of employment down to the floor.

78. In all such circumstances the result is a lower supply of labour in the transport industry. It is widely recognised that there is a skill shortage in the transport industry and a shortage of drivers with appropriate and relevant experience.

79. It is implausible to believe that the low rates of pay in the industry and the pressure on sub-contractors is not contributing to this problem. 

Sub-contractors

80. In the event that the Senate is minded to consider passage of some elements of the Bill, the TWU submits that a crucial consideration for the Senate is the position of sub-contractors in the building industry.

81. As previously indicated the TWU represents many members in companies such as Boral and Pioneer who would potentially be covered by the definition of building work.

82. The TWU submits that the Australian Industrial Relations Commission should be granted the jurisdiction to develop mechanisms to settle disputes between such parties in the same way that employees have minimum entitlements provided through the award system.

83. The Commonwealth since the decision in Social Welfare Union has the capacity to deal with “industrial disputes” – that is an industrial dispute as considered by the ‘man in the street’. The only limitation on this is an artificial limitation imposed by the Workplace Relations Act which defines an industrial dispute as pertaining to the relationship of employer and employee.

84. It is, we would submit an industrial dispute which is immediately recognisable to the man on the street when 30 drivers of Boral Concrete trucks in company uniforms and clearly marked trucks who work only for the single employer are concerned about their rates of pay and conditions irrespective of whether they are employees or contractors.

85. Professor Andrew Stewart of Flinders University in a number of papers has argued forcefully that the employment system should be redrafted to take account of “dependent contractors”.
 He recognised that economic dependence is often a defining feature of the relationship between workers and management, and that rarely if ever are such persons truly independent contractors.

86. Furthermore Canada has recognised that the category of employee is too narrow when dealing with industrial matters. In the Canada Labour Code 1985 dependent contractors are allowed to participate in collective bargaining in the same manner as employees. 

87. The simple fact is that sub-contractors in the transport industry, which include those engaged in the “building work” aspect of the transport industry are often at a profound power disadvantage when negotiating with companies and have very few rights compared to employees.

88. They are often required to incorporate removing protections from section 127A (as a result of section 4). The TWU notes that Clause 176 appears to include incorporated persons as well as unincorporated entities. We believe that this is a positive development and we believe that section 4 of the Workplace Relations Act should be amended to allow both incorporated as well as unincorporated contractors to access the terms in section 127A-127C. 

89. The TWU strongly believes that were minimum floors to be created in terms of minimum payments, and time of payment for sub-contractors there would be significantly less financial difficulty for sub-contractors and consumers in the industry and substantially less possibility for disputes.

90. In this context it is important to recognise that many sub-contractors are not contracting to a wide range of ‘hirers’ in the industry. The sub-contractor works for the one company on a regular basis.

91. Relevantly two further investigations into the industrial relations system have recommended this approach. The MacCallum Inquiry into the Victorian system which reported in 2000 recommended the establishment of a Commission to protect the position of independent contractors. Similarly the Stephens Inquiry into the South Australian system has made similar recommendations. 

92. The seemingly perverse development is that in corporate law there is a recognition of market power but not in the traditional area of excessive market power the labour market.

93. In the Dawson review into the Trade Practices Act it was agreed that collective bargaining take place between small business dealing with larger business.

94. The acceptance of collective bargaining on the part of small businesses dealing with a larger business within the confines of the Trade Practices Act ought be properly understood to be a recognition that smaller businesses are frequently at a disadvantage in a negotiation by comparison to the larger business.

95. It ought be self-evident that this is also true for employees and contractors in the building and construction industry.

Conclusion

96. Until the Government recognises that regulation should not be politically motivated but should arise from a proper understanding through all players in the industrial relations system – employers, government, employees and their unions – it will continue to produce legislation which is part of the problem. 

97. Based as it is upon a fundamentally flawed Royal Commission report there can be no confidence in any of the recommendations arising from the Commission. 

98. Likewise any attempt to develop legislation without an appropriate recognition of  the legitimate rights of employees to organise and act collectively is unjust and inappropriate. 

99. The referral of Victorian powers to the Commonwealth to make common rule awards demonstrates that with negotiation and reasonable win-win approaches can be made. It is with much regret that the Government finds itself unable to do so in relation to the building and construction industry.
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