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Executive Summary
1. The report of the Royal Commission into the Building and Construction Industry (the Royal Commission) is a powerful document.  It catalogues numerous examples of unlawful and highly inappropriate conduct.  It concludes that “at the heart of the findings is lawlessness”.  The report proposed a number of initiatives to reform the industry.  The reform proposals, which have been accepted by the Australian Government, are necessary to ensure that respect for the rule of law is restored.  Too many Australians attempting to earn an honest living have become victims of the industry’s disregard for the law.
2. This submission from the Australian Government outlines the compelling case for change set out by the Royal Commission and details the actions the Government is taking to unlock the benefits for all Australians that will flow from genuine and sustained reform of the industry.     

The Royal Commission

3. The Royal Commission was established by the Australian Government in August 2001 to examine and report on the extent of coercion, collusion and intimidation in the commercial construction industry.  This followed claims by the National Secretary of the Construction Division of the Construction, Forestry, Mining and Energy Union (CFMEU) that organised crime elements were infiltrating his union, a series of violent invasions on Perth building sites, allegations of corruption by a former New South Wales CFMEU official, and an Employment Advocate report that the problems of the industry were beyond his office’s power and capacity to handle.  In addition, as indicated by Australian Bureau of Statistics figures, the industry’s strike record was bad and getting worse.

4. This was a model Royal Commission: extensive, thorough, and, above all, fair.  It conducted public hearings around Australia, taking evidence from nearly 800 witnesses.  The Royal Commission also considered general submissions and responses to discussion papers which the Commission issued on a range of topics. 

5. The report’s findings and recommendations justify the establishment of the Royal Commission.

The Findings

6. The Royal Commission report is the definitive study of the industry and its workplace culture.  At the core of the Royal Commission’s findings is an industry with an entrenched culture of lawlessness, coupled with widespread inappropriate practices that act against choice, productivity and safety.  This lends considerable weight to the report’s recommendations.  The findings are disturbing.  They mark the industry as singular in the standard of its conduct.

7. The report found over 100 types of unlawful and inappropriate practices.  The findings demonstrate “an industry which departs from the standards of commercial and industrial conduct exhibited in the rest of the Australian economy.  The findings indicate an urgent need for structural and cultural reform”.

8. The industry’s lawlessness is manifested as criminal conduct, unlawful conduct, including breaches of the Workplace Relations Act 1996 (WR Act), occupational health and safety (OHS) legislation, and a disregard for revenue statutes.  Further, unions ignore court and tribunal orders, and see industrial agreements as binding to the extent the union benefits but not insofar as they confer union obligations.  The report concludes that at the root of this lawlessness is a reality that “those engaging in unlawful conduct will not be held to account by criminal proceedings, proceedings for penalties or for loss occasioned to others by unlawful conduct”. 

9. The Royal Commission observed that all past attempts by governments to reform the conduct and culture of the industry have failed because they were ill-equipped, under resourced and lacking in focus.  As previous government action has failed, the industry participants operating outside the law have taken strength from their ability to resist these endeavours.  In particular, the Royal Commission asserted that the failure of governments to put in place the structural framework to encourage a more productive industry in which individuals and businesses are respected and protected, has been compounded by the absence of any entity charged with, and interested in, enforcing the law. 

Reform Proposals

10. The Royal Commission saw lasting change in the industry being achieved through structural and cultural reform.  The Royal Commission report made 212 recommendations across a wide range of matters and identified a number of key recommendations as instrumental.

11. The Royal Commission concluded that the current workplace relations laws are ineffective for the building and construction industry and that the existing bodies have inadequate powers and resources to enforce the law.  An industry-specific act was proposed, as no other industry has such a poor record of unlawful and inappropriate conduct.  The Royal Commission recommended the establishment of an independent, properly resourced entity which would vigorously uphold the law. 

12. The Royal Commission considered OHS to be a most important subject.  Death and injury rates in the industry are high.  The report envisaged a much more active engagement by the industry parties in OHS.  A Federal Safety Commissioner (FSC) was also proposed as part of a package designed to ensure that the Australian Government leads by example and fully uses its power as a client to improve safety outcomes.  

13. The report called for the strengthening and extending of the National Code of Practice for the Construction Industry (the Code), and greater rigour in the Australian Government’s implementation of it.  

14. Other key recommendations include:

· improving compliance with federal and state revenue measures, including addressing significant tax evasion in the industry;

· improving security of payment arrangements to address the problem of subcontractors not being paid for work they perform;

· action to secure employee entitlements and the proper management of industry funds; and

· guidelines to enable Australian Government agencies to combat fraudulent phoenix company activity. 

Benefits of Reform

15. The building and construction industry is critical to the welfare and prosperity of the nation.  Greater efficiency and productivity, and better safety practices, will deliver lower costs right across the Australian economy.  
16. Independent research found that improving workplace practices in the building and construction industry could bring a gain of $2.3 billion per year to the economy, see the CPI decline by 1 per cent and GDP would be 1 per cent higher.  If productivity in the building industry matched market sector productivity growth, independent research has estimated that the accumulated gain to GDP would be $12 billion by 2010, industry output would be expand by 1 per cent and exports would grow by 1.6 per cent.
17. Problems in the construction industry mean higher prices, fewer jobs and a lower standard of living for everyone.  If the Australian Government could save just one per cent of its annual $5 billion construction bill, there would be $50 million each and every year to spend on schools, hospitals, roads and national security. 
18. Currently in the building and construction industry, pattern bargaining is all about big business and big unions doing deals and then imposing those deals on others, often under the threat of industrial unrest.  The pattern bargaining provisions of the BCII Bill will ensure employees and employers have genuine choice about their terms and conditions of employment and an opportunity to grow their businesses through tailored and flexible arrangements.
19. In a reformed industry, tens of thousands of small businesses will be free to innovate and to grow, free of the restrictions currently placed on them by deals between big business and big unions.  The Government’s reforms will enhance protection for independent contractors and their employees, including the recovery of damages if affected by unlawful action.  The proposed laws will prohibit discrimination for or against a contractor for a range of reasons, including the form of workplace agreement that they have with their employees.  Small business will benefit from easier access to a range of advice, information and assistance on workplace relations law. 

20. The Government’s reforms will create a better climate for decent employers and employees, with greater choice and a significant reduction in intimidation and fear.  The cost of the reform process is clearly justified by the gains that will be delivered for all consumers, taxpayers and the Australian economy through lower building costs and a more productive and safer building industry.
The Australian Government’s Response

21. Such an overwhelming indictment of the industry’s behaviour, and the benefits that would flow from reform, left the Australian Government with no alternative but to act decisively.  A compelling and unassailable case for substantial reform has been made.

22. The Australian Government is proposing a comprehensive package that involves a strategic approach to reform.  A structural framework appropriate to the circumstances of the industry and a permanent and dedicated enforcement agency are the keys to real and lasting workplace reform of the building and construction industry.
23. The Government’s response to the Royal Commission’s First Report was to establish the Interim Building Industry Taskforce (the Taskforce).  The Taskforce is already having a positive influence on the industry's behaviour by ensuring the rule of law applies in the building and construction industry as it does everywhere else.  The full potential of the Taskforce to address the lawlessness in the industry has been limited by the powers available under the WR Act.

24. A key element of the reform package is stronger laws governing workplace relations in this industry, and stronger regulation and enforcement of these laws.  

25. The Building and Construction Industry Improvement Bill 2003 (the BCII Bill) addresses those areas in the WR Act which the Royal Commission showed to be ineffective for the building industry.  The legislation gives workers a genuine choice in agreement making.  It strengthens the rules about freedom of association (FoA) to better deal with closed shops, coercion and discrimination.  The BCII Bill’s provisions make sure that officials of unions and employer associations are held accountable for their actions.  The legislation puts in place a tougher regime which deals with law breakers and substantially increases penalties.    

26. The legislation provides for the appointment of the Australian Building and Construction Commissioner (ABCC), who will head an agency charged with monitoring, investigating and prosecuting breaches of federal workplace relations laws in the industry.  To secure broader compliance with the law across the industry, the ABCC will be able to refer other matters to the relevant State or federal agency.

27. The Government will work with industry participants and State Governments to improve the safety record of the industry.  The BCII Bill provides for the appointment of a Federal Safety Commissioner, who will ensure that successful tenderers for federally funded work are exemplars of occupational health and safety best practice.  The Government will foster a new approach where work must be performed safely as well as on time and on budget.

28. The Australian Government is taking action in response to the Royal Commission’s other recommendations in addition to the workplace relations legislation.  The Australian Government will provide leadership and drive reform through the new Australian Government Building Code (Building Code).  The Government is committed to rigorously applying the Building Code to cover all construction projects that have Australian Government funding, subject to financial thresholds.  Better procedures for information sharing between the Australian Taxation Office (ATO), Australian Securities and Investments Commission and State and Territory revenue offices will help combat tax evasion, improve collection of workers’ compensation premiums and detect phoenix companies.  The Government will work with the States and Territories to help building workers recover their unpaid entitlements. 
29. The Royal Commission was the first comprehensive, national review of the industry.  However, it is not the first inquiry – there have been at least seven major studies in the past decade.  A review of these reports indicate that the problems revealed in the evidence before the Royal Commission are not new, but are part of a longstanding pattern of industry problems, particularly in workplace relations.
30. The problems of the industry and the case of reform are clearly understood by industry participants and governments.  There is a consensus amongst industry participants and governments that the time has come for action to be taken.  Unfortunately, all attempts by governments – State and Federal, ALP and Coalition – to reform the industry based on the past inquiries have failed.
31. The Australian Government’s targeted reform package avoids the failings of previous reform endeavours identified by the Royal Commission.  It has been developed to address the issue at the heart of the Royal Commission’s findings – disregard for the rule of law in this particular sector, resulting in serious deficiencies and costs to the Australian community.  

32. Since the release of the final report of the Royal Commission, the Australian Government has engaged in extensive consultation with industry on the findings and recommendations.  Its response has been developed in consultation with industry participants and governments.  The Government’s reform package has the strong support of industry participants.

33. The case for reform has been made.  It is now time to bring about lasting structural and cultural reform to enable the industry to realise its full potential for the benefit of all Australians.

34. The challenge for some people, organisations and governments will be to choose between acting for the benefit of all Australians or protecting behaviour that is unlawful, harmful and costly to us all.  With the constructive and genuine cooperation of industry participants and all levels of government, the Australian Government is confident that we can achieve a fairer, safer and more productive industry.

35.   The Australian Government will not resile from reform necessary to deliver greater economic benefits – more jobs, higher paying jobs and better standards of living for all.
Outline of the Australian Government’s submission
36. The Australian Government’s submission has been developed across Government, with input from the Department of Employment and Workplace Relations (DEWR); Department of the Prime Minister and Cabinet; the Department of Treasury; the Department of Education, Science and Training (DEST); the Department of Finance and Administration; and Attorney-General’s Department.  

37. The submission addresses the terms of reference as set down by the References Committee.  The Australian Government’s submission will focus on the findings and recommendations of the Royal Commission and its comprehensive reform package by providing: 

· an overview of the building and construction industry;

· analysis of the BCII Bill, including its consistency with international labour laws;

· the Government’s response to the Royal Commission’s 212 recommendations;

· the Government’s views about the regulatory needs of the building and construction industry, including reform mechanisms;

· the Government’s views about the influence of political donations by industry participants;

· the Government’s views about possible mechanisms to address lawlessness and criminality in the industry; and

· mechanisms to address employment-related matters in the industry. 
The Royal Commission into the Building and Construction Industry 
Background
38. On 26 July 2001, the Prime Minister, the Hon John Howard MP, recommended to the Governor-General that a Royal Commission be established to investigate the building and construction industry.  The Prime Minister said that only a Royal Commission could provide the full and open public enquiry necessary to tackle the culture of intimidation that had become entrenched in this industry.  This followed claims by the National Secretary of the CFMEU that organised crime elements were infiltrating his union.
39. The decision to establish a Royal Commission followed a report by the Employment Advocate that there was significant corrupt and quasi-corrupt conduct and widespread coercive and collusive practices in the industry.  The report noted that, over the previous four years, the construction industry had produced more than half the total number of complaints about breach of FoA principles.  The Employment Advocate’s report concluded that the scale and the scope of these problems were beyond the authority and resources of his office to control.

40. On 29 August 2001, the Governor-General issued a Commission to the Honourable Terence Cole RFD QC to ‘conduct inquiries into the unlawful or otherwise inappropriate practice and conduct in the building and construction industry’.  (The domestic home building sector was generally excluded from Commissioner Cole’s Terms of Reference.)  
41. The Royal Commissioner’s Letters Patent required him to report on unlawful or inappropriate practices or conduct in a range of areas, including workplace relations and financial transactions.  His findings were to form the basis of recommendations for structural and cultural reform.

42. Preliminary hearings began in Melbourne on 10 October 2001.  Public hearings concluded on 18 October 2002.

Some statistics
43. The Commission conducted 171 days of public hearings:
· some 750 witnesses gave evidence;
· over 20 general submission from interested parties throughout the building and construction industry were received; and

· during the life of the Commission, 1,489 summonses to attend public or private hearings and 1,677 notices to produce relevant documents were issued.
44. In August 2002, the Royal Commissioner presented his First Report to the 
Governor-General.  Commissioner Cole recommended the establishment of an interim taskforce to continue the investigations begun by the Royal Commission’s investigators, monitor conduct within the industry and to enforce industrial, criminal and civil laws. 

45. In March 2003, the Final Report of the Royal Commission was tabled in Federal Parliament.  
46. The Royal Commission was the most comprehensive independent investigation of the building and construction industry ever undertaken in Australia.
What were the main findings?
47. The Royal Commission’s report on the inquiry into the building and construction industry contained significant evidence concerning how the obligations of the WR Act are circumvented, and the resulting entrenched culture of lawlessness.  A key recommendation of the Royal Commission was industry-specific legislation to address this culture.

48. At the core of the Royal Commissioner’s findings about the building and construction industry is an entrenched culture of lawlessness, coupled with clear patterns of unlawful conduct and inappropriate practices that act against choice, productivity and safety.  
49. The Royal Commission found that the commercial construction industry is characterised by illegal and improper payments, chronic failure to honour legally binding agreements, regular flouting of court and commission orders and a culture of coercion and intimidation.

At the heart of the findings is lawlessness.  It is exhibited in many ways.  There are breaches of the criminal law.  There are breaches of laws of general application to all Australians where the sanction is a penalty rather than possible imprisonment.  There are breaches of many provisions of the Workplace Relations Act 1996 (Cwth).  The unsatisfactory record in respect of occupational health and safety indicates breaches of the various State acts addressing that matter.  There is disregard of or breach of the revenue statutes, both Commonwealth and State.  When courts or tribunals become involved and make orders, some union participants, particularly the CFMEU, regard such orders as not binding upon them.  There is the commonly held view, translated into practice that agreements entered into are binding upon unions only insofar as they confer upon the union or its members a benefit, but not insofar as they confer an obligation.  Underlying all of this lawlessness is an understanding and expectation, which reflects the reality, that those engaging in unlawful conduct will not be held to account by criminal proceedings, proceedings for penalties, or for loss occasioned to others by unlawful conduct.  [Vol 1, p 6, para 17]

50. Commissioner Cole identified potential breaches of over 20 different federal and State Acts and made findings about 392 separate instances of unlawful conduct committed by individuals, unions and employers.  The Royal Commission identified 25 types of unlawful conduct and 100 types of inappropriate conduct.  

51. Commissioner Cole also produced a confidential volume relating to matters that in his view might have constituted breaches of the criminal law, and to matters that he identified in the public volumes as constituting breaches of the civil law.  He made recommendations in the confidential volume that certain matters be referred to specified agencies for investigation and, if appropriate, prosecution.
52. The final report of the Royal Commission provides compelling evidence of the need for reform in this industry.  It catalogues over 100 types of unlawful and inappropriate conduct [Vol 1, pp 5 -10].  The findings demonstrate an industry unique in its culture:

“These findings demonstrate an industry which departs from the standards of commercial and industrial conduct exhibited in the rest of the Australian economy.  They mark the industry as singular.  They indicate an urgent need for structural and cultural reform.”  [Vol 1, p 11, para 16]

53. The Royal Commission found that civil, criminal and industrial laws are breached with impunity in the building and construction industry due to weaknesses in the current enforcement mechanism.  A statute of special application in the building and construction industry was recommended by the Royal Commissioner to achieve cultural change.  The Royal Commissioner found existing bodies ill-equipped, under resourced and lacking in the focus necessary to bring about real and lasting cultural change.  A single regulator dedicated to ensuring that industry participants comply with the law was proposed.  
54. Specifically, the Royal Commission found:

· widespread disregard for the WR Act, particularly the laws relating to the right of an individual to choose whether to join a union, agreement making, strike pay and union right of entry (RoE) to the workplace;

· pattern bargaining and union-endorsed pro-forma enterprise bargaining agreements are entrenched in sections of the building and construction industry and result in some enterprises paying wage increases for minimal, if any, improvement in productivity.  As of 30 June 2003, 66 per cent of all registered agreements with wage provisions were identified as pattern or ‘mirror’ agreements, covering over 48,800 employees.  (Agreement making under the Workplace Relations Act 1996, 2000 and 2001). 

· other interests are prevailing over compliance with the FoA provisions in the WR Act, for example, individuals being pressured into joining the union or discriminated against or victimised if they are non members, to ensure head contractors can progress their projects on time, on budget and without unreasonable levels of industrial action. 

· that the OHS performance of the building and construction industry is unacceptable.  The construction industry ranks in the top four of all industries for the number of fatalities in the workplace as well as ranking in the top five for incidence of workplace injuries.  Average workers compensation premium rates for the construction industry at 4.9 per cent of payroll are the second highest for all industry classifications and well above the national average for all industries in 2001-2002 of 2.5 per cent.

· The poor performance was found to be the result of the industry striving to complete projects on time and on budget, and that too often these competitive forces work against OHS which are neglected as being too expensive and time consuming.
Overview of the Building and Construction Industry
One of Australia’s biggest industries

55. The building and construction industry is critical to Australia’s economic welfare and prosperity.  The total production of the commercial construction industry in 2001-2002 was $40 billion and the industry directly accounted for 5.5 per cent of Australia’s GDP and 7.5 per cent of employment (over 700,000 people).

56. The Royal Commission identified salient characteristics that set the building and construction industry apart from the standards of commercial and industrial conduct generally applicable on other Australian industries.  In particular, the industry is characterised by illegal and improper payments, chronic failure to honour legally binding agreements, regular flouting of court and commission orders and a culture of coercion and intimidation.

57. The industry is unique in that it is dominated by small businesses that cover a diverse range of building and construction related activities.  Ninety four per cent of businesses in the construction industry employ fewer than five people.  This results in a fragmented industry which is hard for existing bodies to regulate and it also means many more resources are required to keep abreast of what is happening in all parts of the industry.  Small businesses, due to their reliance on continuous cash flow, are vulnerable to disruptions in their work flow and have little prospect of resisting union demands.

58. The Government is committed to ensuring that every person exercises a free choice as to whether or not to join an industrial association.  The Royal Commission heard significant evidence concerning the stranglehold the CFMEU is able to exercise over building contractors and their employees.  The Royal Commission found that FoA is seriously undermined in the industry, and noted union membership on larger CBD construction projects to be ‘almost 100 per cent’.

Industrial disputes record
59. Australian Bureau of Statistics data indicates that there remains substantial industrial disputation in the construction industry.  2002 data shows that:

· there were 288 industrial disputes in the construction industry, representing 38 per cent of all industrial disputes during the year (766);

· there were 101,700 working days lost (WDL) in construction, representing some 39 per cent of WDL in all industries (259,000); and
· the construction industry strike rate was 220 WDL per 1000 employees, almost seven times higher than the all industries strike rate of 32 WDL per 1000 employees.

60. Industrial action has a significant impact on productivity on an affected project.  There are also substantial indirect effects.  Aside from the economic impact on related industries, industrial action can damage the reputation of a particular State, or Australia as a whole, as place to invest, to the detriment of the Australian economy.  The Royal Commission found that the current legal framework does not adequately address the level of industrial action, with remedies being overly cumbersome or too costly to pursue.  Unions know that, by adopting tactics such as short strikes, they can commercially damage an employer with minimal risk of serious legal repercussions. 

Inefficiency and additional costs

61. Research by Econtech, an independent economic consulting company who was asked by DEWR to undertake a study of the potential economic effects of workplace relations reform in the building industry, found significant cost differences between the commercial construction industry and the domestic residential building industry.

· Labour productivity in commercial construction averages 13 per cent less than in residential building.  Rendering the same wall in the same way is 40 per cent more costly in the commercial construction industry.

· Labour cost differences were of the order of 19 per cent, and this is before allowing for the additional costs of site allowances paid on many commercial construction projects.

62. Costs of building are higher in some States than in others.  A commercial building costs between 10 to 22 per cent more in Melbourne than Sydney.  The Royal Commission was informed that a warehouse in Sydney was finished on time with a $5 million overspend, while in Melbourne a similar warehouse was seven months delayed and had a $15 million overspend.  The reason for this major difference in costs is the level of industrial disputes on Melbourne construction sites.

63. These inefficient work practices combined with costs associated with high levels of industrial disputation, results in Australian consumers forgoing significant economic benefits.  Econtech found that if labour productivity in the commercial construction sector could be lifted to the standards of the domestic house building sector, real GDP could be increased by 1.1 per cent, the CPI could be reduced by 1 per cent and Australian consumers would gain $2.3 billion in economic benefits each year.

Industry safety record
64. The construction industry’s inability to deal with safety issues is the cause of many serious injuries and deaths.  Between 1994 and 2000, about 50 building and construction workers were killed at, or as a consequence of, their work per year.  Currently the industry has the second highest rate of compensated injuries.

65. The Royal Commission recognised that the industry strives to complete projects on time and on budget, but found too often these competitive forces work against OHS standards, which are neglected as being too expensive and time consuming.
Part A: The provisions of the draft Building and Construction Industry Improvement Bill 2003 or any version thereof that the Government might subsequently introduce into Parliament.

Introduction

66. The Royal Commission’s report on the inquiry into the building and construction industry contained significant evidence about how the obligations of the WR Act are circumvented, and the resulting entrenched culture of lawlessness.    

67. The Royal Commission concluded that the current workplace relations laws are ineffective for the building and construction industry and that the existing bodies have inadequate powers and resources to enforce the law.  An industry-specific act is required as no other industry has such a poor record of unlawful and inappropriate conduct.

68. The Australian Government accepts the findings and key recommendations of the Royal Commission.  As a result, the Government has developed a structural framework appropriate to the circumstances of the industry, including the establishment of a permanent and dedicated enforcement body.  These are the keys to real and lasting reform of the building and construction industry.  There is a consensus amongst industry participants and governments that the time has come for action to be taken.  In particular, Australian Industry Group (Ai Group), Master Builders Australia (MBA) and the Australian Chamber of Commerce and Industry (ACCI) support the Government’s reform package.
Exposure Draft

69. On 18 September 2003, the then Minister for Employment and Workplace Relations, the Hon Tony Abbott MP, released an Exposure Draft of the Building and Construction Industry Improvement Bill (the Exposure Draft) for public comment.

70. The BCII Bill is the Australian Government’s legislative response to the workplace relations recommendations of the Royal Commission.  It implements about 120 of the Royal Commission’s recommendations.
71. During the four week consultation period for the Exposure Draft, DEWR received a total of 61 submissions from employer organisations, unions, subcontractors and other interested parties.  All submissions were submitted as confidential documents not for public release.  Several organisations have since decided to publicly release their submissions, including MBA, Ai Group, ACCI, Australian Council of Trade Unions (ACTU), CFMEU and Western Australian Government.  
72. As part of the consultation process, DEWR offered to meet with key industry participants and State and Territory Governments.  A number of meetings were held.  A dedicated DEWR website has operated to provide public information on the building reform process.
73. Further details on the consultation arrangements, including the Exposure Draft process, is at Attachment A.
74. A number of the submissions contained a detailed examination of the BCII Bill’s provisions and provided suggestions for amendments.  The Government considered all of these submissions and as a result a number of amendments were made to the BCII Bill. 

75. Many of the amendments are technical in nature; however, some substantive amendments have also been made.  A summary of the amendments to the Exposure Draft is at Attachment B.

Building and Construction Industry Improvement Bill

76. On 6 November 2003, the Minister for Employment and Workplace Relations, the Hon Kevin Andrews MP introduced the BCII Bill into the House of Representatives.  In the Second Reading Speech (Attachment C), Minister Andrews said:

“this Bill is a key plank in the most significant reform of the building and construction industry ever attempted.  It responds to the findings and recommendations of the Royal Commission into the Building and Construction Industry, which was the most comprehensive independent investigation of the industry undertaken in Australia. At the core of the Royal Commission’s findings about the building and construction industry is an entrenched culture of lawlessness, coupled with widespread inappropriate practices that act against choice, productivity and safety” .
77. The BCII Bill implements about 120 of the Royal Commission’s recommendations by:

· establishing the ABCC and the FSC;

· improving the bargaining framework by focussing on genuine bargaining at the enterprise level, restricting pattern bargaining and providing for mandatory ‘cooling off’ periods during which protected industrial action is not permitted;

· making unlawful all industrial action within constitutional limits, other than protected industrial action, with industry participants able to recover any losses they suffer due to unlawful action;

· strengthening FoA provisions so that a wider range of inappropriate behaviour identified by the Royal Commission is effectively dealt with;

· enhancing the union RoE system to clearly spell out parties’ rights and responsibilities, and limit scope for State law to be used to circumvent federal requirements;

· ensuring that registered organisations are accountable for the actions of their officials and employees; and

· improving the compliance regime, by increasing penalties and enhancing access to damages for unlawful conduct.

78. The BCII Bill is comprised of 13 Chapters.  Below is a summary of the provisions of the BCII Bill.    
Provisions of the BCII Bill
Chapter 1 – Preliminary

79. Chapter 1 contains the objects of the BCII Bill.  The main object of the BCII Bill is to provide an improved workplace relations framework for building work to ensure that building work is carried out fairly, efficiently and productively for the benefit of all building industry participants and for the benefit of the Australian economy as a whole.  

80. The WR Act will continue to provide the basis for workplace relations regulation in the industry, with the BCII Bill strengthening and in some respects extending its operation to address the inappropriate practices identified by the Royal Commission.  

81. In line with the Royal Commission’s recommendations, the BCII Bill will have a wide application through the use of a range of constitutional powers, including the corporations power.  Approximately 60 per cent of businesses in the building and construction industry, employing around 90 per cent of the industry’s employees, are incorporated.  Broad coverage of the BCII Bill is also ensured through the comprehensive definition of ‘building work’.

82. The legislation is designed to apply to the commercial construction sector and therefore largely excludes the domestic housing sector.  The broad definition of building work is intended to ensure that problems endemic in the industry are not shifted further down the contractual chain and that all those involved in the construction industry, whether on-site or supplying essential materials, are covered by the enhanced regime as set out in the legislation.

83. The definition of building work is capable of being modified by regulations to enable the addition of other categories of building work.
84. Chapter 1 also contains definitions and machinery provisions.

Chapter 2 – Australian Building and Construction Commissioner

85. The Royal Commission found that having an independent regulatory body is necessary to ensure compliance with the law in the building and construction industry and is a key element of any serious attempt to drive structural and cultural change.  Without such a body, unlawful behaviour in the industry will not be challenged as industry participants are reluctant to enforce their legal rights due to the threat of commercial or industrial repercussions. 

86. Chapter 2 of the BCII Bill is the Government’s response to the Royal Commission’s recommendation to establish a regulatory body.  The BCII Bill provides for the appointment of an ABCC and sets out his or her functions, duties and powers.  The ABCC will be assisted by Deputy Commissioners.  The ABCC will have functions and powers broadly described as investigation, enforcement and prosecution designed to achieve lasting structural and cultural change.  The ABCC will also have an educative role, including providing assistance to building industry participants about their rights and responsibilities under federal workplace relations laws.  To ensure the independence of the ABCC, the legislation makes clear that the Minister cannot issue directions about a particular case.  This reflects the Australian Securities and Investments Commission Act 1989.

87. The ABCC will monitor, investigate and prosecute breaches of federal workplace relations laws in the industry.  To secure broader compliance with the law across the industry, the ABCC is empowered to refer other matters to the relevant State or federal agency.
88. To enable the ABCC to perform its functions, the ABCC will have the power to gather information.
89. Details on the ABCC powers are addressed under Chapter 12 – Enforcement.
Chapter 3 – The Building Code
90. The Royal Commission found that the National Code of Practice for the Construction Industry (the Code) and the Australian Government’s Implementation Guidelines (Guidelines) have not always been applied strictly and appropriately by the Commonwealth.  The Royal Commission promoted the benefit of the Commonwealth using its purchasing powers to change industry behaviour and promote efficiency and productivity.  It noted that codes have the greater flexibility to adjust to emerging issues. 

91. Chapter 3 of the BCII Bill provides for a new Building Code of Practice (Building Code) to be issued by the Minister, which can apply to building contractors that are constitutional corporations or to building industry participants carrying out building work in a Territory or Commonwealth place.  The Australian Government is committed to rigorously applying the Building Code to cover all construction projects that have Australian Government funding, subject to financial thresholds.  
92. The ABCC, through ABC Inspectors, will have responsibility for monitoring compliance with the Building Code.  As recommended by the Royal Commission, the ABCC will be able to publicise non-compliance with the Building Code.  The FSC will have responsibility for monitoring compliance with the occupational health and safety aspects of the Building Code.  

93. Through the Building Code, the Australian Government will promote best practice outcomes in workplace relations and workplace safety that will ‘raise the bar’ for the entire industry.  

94. The Minister has indicated that the Building Code will be issued following consultations with State and Territory Governments and with a broad range of industry participants and organisations.  
Chapter 4 – Occupational Health and Safety 

95. Chapter 4 is the Government’s response to those of the Royal Commission’s recommendations concerning OHS that require legislation.  The Royal Commission found the OHS record of the building and construction industry to be unacceptable.  To improve the occupational health and safety performance of the industry, cultural and behavioural change is necessary above all else.  To promote that change, a driver beyond more legislation and regulation must be found.  The BCII Bill provides for the appointment of the FSC and sets out his or her functions, duties and powers.  The FSC will be charged with promoting improved OHS standards across the building industry, and will have a specific role in relation to Australian Government funded building and construction projects as the accrediting authority.

96. The FSC, through an accreditation scheme for Australian Government building contracts, will test contractors’ OHS credentials on-the-job, as well as through their management policies and systems, before they enter into contracts for Australian Government work other than on projects below a certain value or other exempted cases.  The Australian Government will not enter into a contract with a non-accredited contractor.  This will lift the profile of OHS in the procurement process.  Introduction of the scheme will be staged so as to develop a pool of ‘qualified’ contractors.

97. The Australian Government, by establishing the FSC and acting as a model client, confirms its commitment to improving OHS in the building industry.  The aim is to reduce, if not eliminate, OHS risk at the design stage, before construction work begins, thereby making work safer for construction workers.
98. The BCII Bill also contains provisions dealing with the process to be followed in cases where employees stop work due to OHS concerns.  The new provisions will ensure that employees who abide by the proper processes will be entitled to be paid, while addressing the Royal Commission’s concern about misuse of OHS for industrial purposes.

Chapter 5 – Awards, certified agreements and other provisions about employment conditions 

99. This Chapter includes the Australian Government’s response to the Royal Commission’s recommendations concerning pattern bargaining and provides a number of measures to address the major cause of the excessive costs and inappropriate practices in the industry.  The Royal Commission found that one-size fits all agreements are routinely forced upon employers and employees by unions with no real opportunity to negotiate – often imposing significant pay increases for minimal, if any, productivity improvements.
100. Chapter 5 also contains provisions relating to awards and certified agreements in the building industry as well as other provisions about employment conditions.  Employment conditions in the industry will continue to be set through awards and agreements made under the WR Act, with some additional rules applying to award and agreement-making processes.

Awards

101. The BCII Bill provides for further simplification of building and construction industry awards.  This addresses a problem identified by the Royal Commission, which noted that the National Building and Construction Industry Award prescribes 41 special rates and 21 allowances which often result in disagreements about the precise amounts payable to employees.  A simplified award will help employees and employers to understand what entitlements are owed and reduce the potential for confusion, disagreement and industrial disruption. 

102. The BCII Bill streamlines allowable award matters and makes explicit various matters that are not intended to fall within the scope of allowable award matters.  More generally, the Australian Industrial Relations Commission (AIRC) will be required to take into account the desirability of reducing the number of allowances when it simplifies a building award.

103. The award simplification provisions contained in the BCII Bill encapsulate the core principles underpinning the Royal Commission’s recommendations and reflect the Government’s broader policy that awards should only act as a safety net for the low paid who are unable to reach workplace agreements.

104. To address the problems identified by the Royal Commission in regard to excessive working hours and the serious OHS hazards that may result, the AIRC will be able to set the maximum number of overtime hours an employee can be required to work on application by a party to the award, not on its own motion.  This provision does not allow the AIRC to set an industry-wide cap on hours that can be worked in the industry.  Rather it addresses the productivity and OHS issues of excessive work hours and overtime in the building and construction industry.  Flexibility is retained, while being designed to operate in a manner akin to the existing right of employees to refuse unreasonable overtime.
105. The maximum penalties for breach of award or agreement obligations will also be increased.

Pattern bargaining

106. The ABCC, or any person affected by pattern bargaining, will be able to seek an injunction to stop or prevent pattern bargaining conduct occurring.  Injunctions will be available whether the conduct occurs under the federal or a State system or relates to bargaining for an informal agreement.  The BCII Bill also makes it clear that pattern bargaining is not ‘genuine bargaining’ and that the AIRC can suspend or terminate a bargaining period where a party engages in pattern bargaining.  The Bill contains a list of indicators of ‘genuine bargaining’.  This list in no way limits Justice Munro’s important ruling on whether or not a negotiating party is genuinely trying to reach agreement in the case of Australian Industry Group v. Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union.
107. The BCII Bill will require the AIRC to consider, before certifying an agreement, whether it results from pattern bargaining conduct.  Agreements will only be able to be certified if the AIRC is satisfied that the agreement was not reached through pattern bargaining.  Recognising that common expiry dates facilitate pattern bargaining, all agreements will be of three years duration, unless a shorter period is justified by special circumstances.

Improving bargaining

108. The BCII Bill retains the current degree of access to project agreements under the WR Act through the multiple business agreement provisions.  To prevent project agreements being used inappropriately for pattern bargaining purposes, the BCII Bill renders any new project agreements not certified under the WR Act unenforceable. 

109. Measures to limit pattern bargaining will be complemented by measures to promote genuine enterprise bargaining.  The BCII Bill provides additional guidance to assist the AIRC, when considering whether to suspend or terminate a bargaining period, to determine whether building industry participants have engaged in genuine bargaining.

110. The BCII Bill reflects the focus of the federal workplace relations framework on flexibility and choice and provides a mechanism for employees to indicate whether they wish to be represented by a union in bargaining for an agreement.  Unions will not have an automatic right to represent employees. 

Chapter 6 – Industrial Action etc.

111. The Royal Commission found that workers are rarely consulted at enterprise level before protected industrial action is taken, despite the fact that in taking industrial action they lose wages and other benefits.  The Royal Commission also found that those taking unprotected industrial action are often not held responsible for their unlawful conduct or for the losses suffered by those against whom the action is taken and others who are affected by it.  Further, protected industrial action can, presently, continue indefinitely, potentially causing serious concurrent economic harm, not only to those directly involved, but also to many third parties.  
112. Chapter 6 is the Government’s response to the Royal Commission’s recommendations about industrial action.  It makes certain forms of industrial action unlawful and provides improved access to sanctions against unlawful industrial action in the form of injunctions, pecuniary penalties and compensation for loss.

113. Access to protected industrial action under the WR Act will continue to be available for negotiating building certified agreements but with some modifications to address the particular problems of the industry.

114. Employers will be required to notify the ABCC of threatened or actual industrial action and of the cessation of unlawful industrial action.  

115. There will be a maximum 14-day period for protected action followed by a mandatory 21-day cooling-off period.  Further protected action will not be available unless specifically approved by the AIRC.

116. To attract protection, industrial action will be required to be approved by a secret ballot of the employees who would take the action.  The BCII Bill sets out a process for protected action ballots overseen by the AIRC.  The BCII Bill provides for postal ballots as the default method for a ballot, but gives the AIRC discretion to approve other methods, including on-site ballots.

117. To limit the impact upfront costs may have on applicants, the Australian Government will meet 80 per cent of the reasonable costs of a ballot, which can be paid directly to the ballot agent.  The BCII Bill limits the scope for legal challenges to ballot orders and ballots, to minimise the possibility of delays and uncertainty that could affect employees’ access to lawful protected action.

118. To bring greater clarity, and enable more effective enforcement of industrial action laws in the industry, the Royal Commission recommended that a new statutory norm for industrial action be established.  The BCII Bill provides that industrial action that is not for the legitimate purpose of advancing claims for a building certified agreement and is not authorised through the processes set out in the BCII Bill will be unlawful.  
119. A party taking unlawful action will be exposed to penalties and damages.  There will be improved access to sanctions in the form of injunctions, pecuniary penalties and compensation for loss suffered as a consequence of unlawful action.  The ABCC will be able to engage a loss assessor to assess the cost to an employer of industrial action.  An assessment will be evidence of the loss suffered in any subsequent court proceedings.  Further details on these matters are described in Chapter 12 – Enforcement.

120. The Royal Commission found that the misuse of OHS issues as an industrial tactic ‘cheapened’ legitimate OHS concerns within the industry.  The BCII Bill contains measures to prevent spurious OHS concerns being used to justify industrial action about other issues.  This will not impact on employees who stop work because of genuine occupational health and safety issues and follow proper dispute resolution procedures as described in Chapter 4 – Occupational Health and Safety.  The strike pay provisions will also be tightened.  

Chapter 7 – Freedom of Association 

121. The Royal Commission noted that central to the objects of the WR Act is ensuring FoA.  However, it found that the Part XA of the WR Act is being thwarted in the building and construction industry and the principles of FoA are being undermined.  In particular, the Royal Commission concluded that the individual rights of workers to FoA were subordinated to the interests of unions to expand their membership base, and the interests of head contractors to ensure that projects are completed on time, on budget and without industrial disruption.  

122. The Royal Commission considered that it would be highly desirable for FoA provisions applying to the building and construction industry to operate uniformly throughout Australia.  It specifically recommended that the FoA provisions in the BCII Bill apply as broadly as possible.  It also noted that the existing level of penalties has limited or no deterrent effect. 

123. Chapter 7 of the BCII Bill is the Government’s response to the Royal Commission’s recommendations to improve FoA in the building and construction industry.  The BCII Bill will enhance FoA protection in the building industry and increase the penalties for non-compliance.  The BCII Bill introduces a series of general prohibitions dealing with the most common forms of inappropriate conduct identified by the Royal Commission.  

124. The general prohibitions will deal with coercion in relation to joining and resigning from membership of a union or an employer organisation; industrial action because of a person’s membership status; and the making of false statements suggesting there is a requirement to be a member of a union or an employer organisation, or a member of a particular union or an employer organisation.

125. In response to specific gaps in legislative protection identified by the Royal Commission, the BCII Bill includes a range of new measures designed to ensure that persons are not discriminated against by employers, contractors or industrial associations because of their choice to become, remain or cease to be member or other of an industrial association.  The BCII Bill will ensure that contractors operating in the building industry who make a complaint to an enforcement body (e.g. ABCC) are given the equivalent protections as those that are afforded to employees.  

Chapter 8 – Discrimination, coercion and unfair contracts 

126. The Royal Commission found that unions and their officers and employees routinely make inappropriate demands that contractors engage or reinstate particular workers or subcontractors, or allocate particular duties or responsibilities to specified individuals.  The culture in the industry is such that contractors tend to accede to these demands, even where it involves them paying full-time wages to persons who engage only in union business, or where it involves them engaging employees or subcontractors against their wishes or for whom they have no need.
127. Chapter 8 is consistent with recommendations of the Royal Commission designed to eliminate coercion and discrimination in the industry.  It prohibits the coercion of persons in relation to the engagement of subcontractors and employees and coercion or undue pressure in relation to certified agreements or choice of superannuation fund.  

128. Discrimination on the basis of the type of an industrial instrument covering a person’s employees is prohibited, as is discrimination on the basis of who an agreement is with.

Chapter 9 – Union right of entry 

129. The Royal Commission considered improving compliance with RoE provisions to be a key reform priority.  The evidence presented to the Commission was that industrial disruption often followed the intervention of union officials purported exercise of statutory union RoE powers.  Such intervention was often unwanted, affected employees and reflected an abuse of RoE powers.

130. The Royal Commission found that lack of uniformity of entry and inspection powers under Commonwealth and State law also leads to the law being disregarded or flouted.  Permit holders can exploit jurisdictional differences to avoid being held accountable for their actions.

131. Chapter 9 of the BCII Bill is the Government’s response to the recommendations of the Royal Commission relating to RoE.

132. As recommended by the Royal Commission, the RoE provisions of the BCII Bill will, subject to constitutional limitations, exclude other federal or State industrial laws or industrial instruments for union entry to premises within the scope of the Bill’s coverage.  This addresses the potential for concurrent federal and State regulation to undermine compliance.  However, the new RoE regime does not impinge upon any RoE provided for under OHS legislation.

133. Consistent with the recommendations of the Royal Commission, the RoE provisions are designed to provide a framework which balances the right of unions to represent their members in the workplace, hold discussion with members or employees eligible to be members and investigate suspected breaches of industrial laws and instruments, and the right of employers and occupiers of premises to conduct their business without undue interference.  This is reflected in the objects of Chapter 9.  The ABCC will play a key role in enforcing the new RoE regime.

134. The rights and responsibilities surrounding RoE permits will be more clearly spelt out.  The BCII Bill strengthens the requirements before a RoE permit can be obtained by requiring the Industrial Registrar to consider whether an applicant is ‘a fit and proper person’ to exercise the RoE conferred before issuing a permit.  It also empowers the Industrial Registrar to impose conditions on the use of a permit, if appropriate.

135. Given the statutory protections offered to RoE permit holders, the BCII Bill expands the grounds for suspension and revocation of permits (e.g. if a permit holder is convicted of certain offences or is ordered to pay a penalty under an industrial law), to ensure that all ‘fit and proper’ persons exercise the RoE.  It also requires the Industrial Registrar to suspend or revoke a permit in certain circumstances, including where the permit holder’s RoE under State law has been cancelled or suspended.

136. To address abuse of the RoE system, the AIRC will be empowered to make orders revoking, suspending or imposing conditions on some or all of the permits held by a union or banning or limiting the issuing of permits to that union.  It will also have the power to settle disputes about the operation of RoE provisions.

Chapter 10 – Accountability of organisations 

137. The Royal Commission found that ‘donations’ are regularly made by contractors in the building and construction industry to or at the direction of unions to secure industrial peace or to avert industrial disruption.  It considered that disclosure is an important tool in discouraging unlawful and inappropriate practices and conduct.  
138. Chapter 10 is the Government’s response to the Royal Commission’s recommendations to further enhance the accountability of registered building organisations.  The measures provided for in the Chapter include provisions dealing with transactions to defeat creditors, enhanced financial accountability, deregistration of a registered organisation in limited circumstances, and disqualification from holding office.
Transaction to defeat creditors  

139. The Federal Court will be able to make orders to deal with transactions entered into by organisations, where the effect is, or might be, to put income or assets beyond the reach of creditors who are owed damages arising from unlawful industrial action.
Improved financial accountability
140. There will be increased financial accountability of Commonwealth building organisations, including by:

· prohibiting an organisation making ‘membership deductions’ unless certain criteria are satisfied;

· requiring the disclosure of donations and requests for donations over $500; and
· requiring the Industrial Registrar to make additional reporting guidelines for ‘building reporting units’ under the Registration and Accountability of Organisations Schedule of the WR Act, in relation to disclosure of commissions and other benefits concerning related entities. 
Deregistration of registered organisations 
141. Registered organisations can be deregistered for failure to pay a judgment debt for unlawful action damages.  The grounds for deregistration under Schedule 1B to the WR Act will also be expanded to include failure to comply with an injunction under the BCII Act.

Disqualification from holding office 
142. The Federal Court will be able to disqualify a person from holding office or other positions in a registered organisation or prohibit a person from engaging in specified conduct, as result of a contravention of a civil penalty provision under the WR Act or the BCII Bill or disqualification from holding office under a State industrial law.
Responsibility for conduct of officials etc
143. Chapter 10 also enhances accountability of organisations by deeming conduct of officials, employees and members to be conduct of the organisation other than in certain circumstances. 

Chapter 11 – Demarcation orders

144. The Royal Commission found that demarcation disputes, involving inter-union rivalry over the right to enrol and represent workers, have been a cause of disputation in the building and construction industry in Australia for many years.  Although the level of disputation has declined in recent years, it has not been eliminated.  Demarcation disputes have the potential to cause serious economic damage to participants in the industry and the economy generally.   

145. Chapter 11 of the BCII Bill is consistent with the Royal Commission’s recommendations in relation to demarcation disputes, which it noted have the potential to cause serious economic damage, particularly to innocent third parties.  The provision largely reflects the WR Act.  The measures provided for in the Chapter include:

· extending the right to apply for representation orders to settle demarcation disputes to include the ABCC and any person who may be adversely affected by a demarcation dispute, as well as organisations and employers; and

· providing that persons who suffer loss by reason of a contravention of a representation order are entitled to bring proceedings to recover damages.
Chapter 12 – Enforcement 

146. Chapter 12 is divided into two parts.  This Chapter is the Australian Government’s response to the Royal Commission’s recommendations to enhance compliance with relevant laws in the building and construction industry, including by providing an appropriate investigatory and enforcement regime.  The Royal Commission found that lawlessness is rife in the building and construction industry based on an understanding and expectation, which reflects the reality, that those engaging in unlawful conduct will not be held to account by criminal proceedings, proceedings for penalties, or for loss occasioned to others by unlawful conduct.
147. Part 1 sets out penalties for contravention of civil penalty provisions, orders that a court may make, and who may apply for these orders.  

148. The ABCC has standing to intervene in any court or AIRC proceedings arising under the BCII Bill or the WR Act as affected by the BCII Bill.  This will enable the ABCC to apply to a relevant court for orders for breach of a civil penalty provision, including pecuniary penalties, payment of damages, injunctions or sequestration of assets.

149. Part 1 also introduces a two-tier civil penalty regime:

· The first tier will address more serious contraventions, such as unlawful industrial action, and will be set at a maximum of 1,000 penalty units or $110,000 for a body corporate and 200 penalty units or $22,000 in other cases.

· The second tier, which will be set at a maximum of 100 penalty units or $11,000 for a body corporate, and 20 penalty units or $2,200 in other cases, will address less serious contraventions.

150. Part 2 sets out the compliance powers of the ABCC, ABC Inspectors and Federal Safety Officers.  
151. The ABCC will have the power to:

· require a person to produce a document, provide information or attend to answer questions relevant to an investigation, subject to a derivative use immunity; and

· appoint ABC Inspectors.

152. The powers of the ABCC are similar to the powers of other enforcement bodies such as the ACCC, the Inspector-General of Taxation and the Commonwealth Ombudsman.
153. The ABCC will maintain an active presence on construction sites through ABC Inspectors.  ABC Inspectors will monitor compliance with the WR Act, the BCII Bill and the Building Code.  The ABCC and ABC Inspectors will be supported by a team of lawyers, financial analysts, industry experts and administrative staff.  
154. The entry and inspection powers of ABC Inspectors and Federal Safety Officers are modelled on powers conferred on inspectors and ‘authorised officers’ under the WR Act. 
155. To assist with the ABCC’s monitoring and compliance role, industry participants will be required to provide the ABCC with specified information about industrial activity, such as demands for strike pay and threats of industrial action.  
Chapter 13 – Miscellaneous 

156. Chapter 13 deals with miscellaneous matters, including the following matters recommended by the Royal Commission:

· making organisations responsible for the conduct of their officials, employees and members, unless they take reasonable steps to prevent such conduct;
· the protection and dissemination to other agencies of confidential information;

· the power of the ABCC to intervene in court and AIRC proceedings; 

· jurisdiction of courts, particularly in relation to unlawful industrial action; and

· protection against liability of officials for conduct in good faith.
Summary
The Royal Commission concluded that the current workplace relations laws are ineffective for the building and construction industry and that the existing bodies have inadequate powers and resources to enforce the law.  An industry-specific act is required as no other industry has such a poor record of unlawful and inappropriate conduct.

The Australian Government accepts the findings and key recommendations of the Royal Commission.  As a result, the Government has developed a structural framework appropriate to the circumstances of the industry, including the establishment of a permanent and dedicated enforcement body.  These are the keys to real and lasting reform of the building and construction industry
The Government introduced the BCII Bill to Parliament on 6 November 2003.  
Part B: Whether the draft bill or any subsequent bill is consistent with Australia’s obligations under international labour law.  
Consistency with International Labour Organisation obligations

157. The Australian Government considers that the BCII Bill complies with Australia’s obligations under international labour law.

158. As with all Commonwealth workplace relations legislation, appropriate regard was given to Australia’s international obligations under ratified International Labour Organisation (ILO) conventions in developing the BCII Bill. 
159. Australia, as a member state, is obliged to report regularly to the ILO on the implementation of international labour Conventions.  As part of that process, reports are provided primarily under Articles 19 and 22 of the ILO Constitution.

160. In late 2003, Australia made two such reports under Article 22.  The first report related to Convention 87, Freedom of Association and Protection of the Right to Organise, 1948.  The second report related to Convention 98, Right to Organise and Collective Bargaining, 1949.
161. Such reports are made at two-yearly intervals and deal with the effect given to ILO Conventions, usually highlighting major legislative changes and developments in domestic case law.  The reports do not deal with policy proposals or with prospective legislation.  It has not been the usual practice of this Government or its predecessors to invite comment from the ILO on proposed legislation before giving the Australian Parliament the opportunity to consider and debate such measures.

162. Article 22 Reports to the ILO are considered by a Committee of Experts.  If the Committee of Experts has concerns that there may be an element of non-compliance in relation to the implementation of a Convention in a particular country, it may, at that point, open what is called a dialogue with the relevant Government.

163. The ILO has not instituted a formal dialogue with Australia in relation to its recent reports on Convention 87 and 98.  
164. In relation to the BCII Bill, several ILO conventions ratified by Australia are relevant, including: 

· Convention 81, Labour Inspection, 1947, which requires ratifying member States to maintain a system of labour inspection in industrial work places, and lays down provisions about the operation of the labour inspection system. 

· Convention 87, Freedom of Association and Protection of the Right to Organise, 1948, provides that workers and employers have the right to establish and join organisations of their own choosing, and that these organisations have the right to draft their own rules without outside interference.
· Convention 98, Right to Organise and Collective Bargaining, 1949 provides that workers shall be protected against anti-union discrimination.  Appropriate measures shall be taken where it is necessary to promote machinery for collective bargaining.
· Convention 135, Workers’ Representatives, 1971, makes provision for the protection of, and facilities to be afforded to workers' representatives – who are persons recognised by law or practice, whether they are trade union representatives or elected representatives, whose functions do not include activities recognised as the exclusive prerogative of trade unions.
165. ILO Convention 155, Occupational Safety and Health, 1981, which the Australian Government is in the process of ratifying, is also relevant to the BCII Bill. 

· Convention 155, requires ratifying member States to implement a policy on OHS, and lays down provisions concerning action at the national level, and at the level of the undertaking, including a system of inspection.

Labour Inspection and OHS

166. The BCII Bill will enhance Australia’s compliance with Convention 81 through the creation of the ABCC and ABC Inspectors, whose functions and powers include investigation and enforcement of federal workplace relations laws.  Similarly, the FSC and Federal Safety Officers will ensure that a higher standard of OHS compliance occurs on Australian Government-funded building projects.

167. The establishment of these bodies will also enhance Australia’s compliance with Convention 155, which requires “an adequate and appropriate system of inspection” and the provision of guidance in relation to OHS matters.

Freedom of Association

168. The BCII Bill enhances FoA in Australia by providing greater protections against discrimination or victimisation on the basis of whether a person has chosen to join or not join an industrial association.  For example, the BCII Bill enhances protection of persons who choose to be members or officers of industrial associations.  It also ensures that independent contractors are employees are afforded the same level of protection as employees.

169. The BCII Bill provides a framework for fair and effective agreement making between employers and employees, including appropriate access to industrial action.  The ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) has acknowledged that the right to strike can be limited.  The Australian Government believes that the provisions of the BCII Bill are in accordance with FoA conventions and are appropriate for Australia’s national circumstances, particularly given the need to address persistent problems in the construction industry. 

170. Australia, like many other Western industrialised countries, has also been subject to comment by the CEACR concerning FoA law and practice.  The Government considers that Australia implements the FoA conventions as appropriate for Australian national conditions.  In accordance with usual practice, the Government is engaged in a continuing dialogue with the ILO in an attempt to help it better understand the operation of Australian workplace relations systems and laws.  
171. Should the ILO decide to make any comments in relation to the BCII Bill, the Government will examine them and respond in an appropriate manner and at an appropriate time.

Collective Bargaining

172. The BCII Bill provides for a system that enables collective agreements to be made through collective bargaining.  It should be noted that collective bargaining remains the norm in Australia, with Australian employees predominantly covered by collective instruments.  The Australian Government does not consider that further encouragement or promotion of collective bargaining is necessary to comply with Article 4 of Convention 98.
Right of Entry

173. The Australian Government considers that the BCII Bill provides an appropriate balance between the rights of unions to represent the interests of their members.  It specifically provides for investigation of suspected breaches of the workplace relations legislation or industrial instruments, and the holding of discussions with members or employees eligible to be members, and the rights of businesses and non-members to conduct their affairs without undue interference.  The BCII Bill also provides appropriate protections for union officials exercising legitimate RoE powers.  The Australian Government considers that the RoE regime in the BCII Bill is consistent with Australia’s ILO obligations, particularly Convention 135.

Summary
The Government believes that the BCII Bill complies with Australia’s obligations under international labour law.  
Part C: The findings and recommendations of the Cole Royal Commission into the Building and Construction Industry.
Introduction

174. The Royal Commission found the commercial construction industry is characterised by illegal and improper payments, chronic failure to honour legally binding agreements, regular flouting of court and commission orders and a culture of coercion and intimidation.  The final report stated:

At the heart of the findings is lawlessness. It is exhibited in many ways. There are breaches of the criminal law. There are breaches of laws of general application to all Australians where the sanction is a penalty rather than possible imprisonment. There are breaches of many provisions of the Workplace Relations Act 1996 (Cwth). [Vol 1, p 6, para 17] 
175. The findings demonstrate an urgent need for structural and cultural reform.  Refer to pages 11-12 of this submission for further details on the findings of the Royal Commission.
Structural and cultural change

176. The Royal Commission found that the building and construction industry was plagued with substantial impediments, which prevent it from operating in a productive, efficient, harmonious and safe manner where the rights of individual Australians and in particular, small business are respected.  

177. To address these impediments, the Royal Commission saw lasting change in the industry being achieved through structural and cultural change.

178.  The report recommended that the structural reforms focus on four key changes:
· bargaining occur at the enterprise level, with limitations on pattern bargaining;

· any party causing loss to other participants through unlawful industrial action to be held responsible for that loss;

· disputes to be resolved in accordance with dispute resolution procedures rather than by industrial and commercial pressures; and

· an independent body be established to ensure participants comply with industrial, civil and criminal laws.

179. Commissioner Cole also found that cultural and attitudinal change was necessary in four key areas:

· all participants must recognise that the rule of law applies within the industry;

· unions, contractors and subcontractors must accept that the freedom to choose to join or not join a union is a fundamental right of Australian employees.  Breaches should be vigorously prosecuted;

· head contractors should resume control of their building sites, control they have largely ceded to the unions; and

· OHS must be taken seriously by all parties.

180. The Royal Commission found that a comprehensive package of reforms implemented on a long term basis is required.  There must be a determination within government and by participants in the industry to effect the necessary change.  [Vol 11, p 7, para 26]

181. Commissioner Cole made 212 recommendations for achieving these reforms.  The recommendations cover a wide range of issues, including workplace relations, safety, protection of workers’ entitlements, taxation and training.  The key recommendations included:

· the introduction of an industry specific Act;

· the establishment of a new independent body, the ABCC;

· improvements to OHS, including the establishment of the Office of the Commissioner for Health and Safety, to be known as the FSC; and

· changes to improve the effectiveness and extend the reach of the Code and the Guidelines.

Summary
The Government believes that the Royal Commission represents the most extensive, fair and far-reaching study into the building and construction industry.
A compelling case for reform has been made.  The building and construction industry is an important part of the Australian economy.
The Government is committed to restoring the rule of law in the industry.  Lasting change in the industry will be achieved through structural and cultural reform.

Part C (i): The findings and recommendations of the Cole Royal Commission into the Building and Construction Industry, including an assessment of whether the building and construction industry is so unique that it requires industry-specific legislation, processes and procedures.

The nature of the industry

182. The Royal Commission identified several characteristics that set the building and construction industry apart from the standards of commercial and industrial conduct generally applicable in other Australian industries.  
The building and construction industry has a number of unique features which, taken together, set it apart from other industries, including the temporary and cyclical nature of workplace relationships, an absence of international competition, and a process of project delivery that typically does not encourage parties to work co-operatively to achieve common goals or objectives. [Vol 11, p 8, para 26]

183. Commissioner Cole found that the commercial construction industry is characterised by illegal and improper payments, chronic failure to honour legally binding agreements, regular flouting of court and tribunal orders and a culture of coercion and intimidation.  The findings of the Royal Commission demonstrate that the building and construction industry is singular for its widespread disregard for the rule of law, including the WR Act.
184. The building and construction industry represents 5 per cent of Australia’s Gross Domestic Product, but is the one significant sector of the economy which has thus far resisted reform.

185. In 2002-2003, the commercial building and construction industry was a $40 billion a year industry, employing more than 700,000 Australians.  However, the building and construction industry has Australia’s worst record of industrial disputes.  In 2002, the building and construction industry had a strike rate that was almost seven times higher than all other industries and accounted for around 40 per cent of all industrial disputes.

186. The OHS performance in the building and construction industry is unacceptable.  The construction industry ranks in the top four of all industries for the number of fatalities in the workplace.  It also ranks in the top five for incidences of workplace injuries.

187. The final report of the Royal Commission contained significant evidence concerning how the obligations of the WR Act are circumvented in the building and construction industry.  Workplace practices that would not be tolerated in other industries are widespread in the building and construction industry.
188. The Royal Commission found pattern bargaining is a major cause of excessive costs and unlawful activity in the construction industry.  Pattern bargaining has undermined the system of workplace-level agreement making implemented by the WR Act.  Workplace agreement making gives employers and employees genuine choice about their workplace arrangements and provides opportunities to negotiate more flexible and productive arrangements tailored to their specific needs.  

189. These opportunities are denied in the building and construction industry where instead, one-size fits all pattern agreements are routinely forced upon employers and employees by unions with no real opportunity to negotiate.  Such agreements can result in increased costs and limit productivity growth.  

190. Freedom of choice is a core principle underpinning the WR Act.  This is a hallmark of the Australian Government’s workplace relations reform agenda.  The Royal Commission found that this choice is often denied to construction industry participants.  Pressure is applied to contractors and subcontractors to incorporate informal industry-wide or project agreements into their workplace agreements, without any regard to their specific business needs.  Employers, employees and independent contractors are subject to coercion and discrimination because of their choices about union membership and the types of workplace agreements.
191. The existing penalties in the WR Act were shown by the Royal Commission to be ineffective in preventing unlawful conduct in the building and construction industry.  Building project values are often in the vicinity of several million dollars and participants are frequently exposed to substantial liquidated damages for breach of contract.  Commercial expediency means that industry participants often contravene the WR Act, where the maximum penalty is $10,000 for a body corporate and $2,000 in other cases. 

192. To address these problems, the Royal Commission found that the industry needed to develop a culture similar to other industry workplaces, where:

There needs to be recognition by all participants that the rule of law applies within the industry.  The rule of law requires that parties honor and implement agreements they have made.  It requires that they abide by industrial, civil and criminal laws.  At present they do not.  The structural reforms will assist this necessary cultural change. [Vol 1,     p 4, para 11]
193. The Royal Commission concluded that the current workplace relations laws were ineffective in the building and construction industry and that existing bodies have inadequate powers and resources to enforce the law.  An industry-specific Act is required, as no other industry has such a poor record of unlawful, inappropriate conduct and industrial disputation.
194. The Tasman Economics report, commissioned by the Royal Commission, found if productivity in the building industry matched market sector productivity growth, the accumulated gain to real GDP for the period 2003 to 2010 would be in the order of $12 billion.  All industries would benefit from an increase in output as a result of the fall in the cost of building and construction.  [Vol 1, p 4, para 5]
195. The building and construction industry is critical to the welfare and prosperity of the nation.  Everything we buy, consume or use has a building cost component.  Independent research by Econtech has found that improving the industry’s workplace practices will boost the Australian economy by $2.3 billion a year.

196. To unlock these economic benefits, substantial and lasting reform is needed.  That reform must be structural, cultural and directed at the specific problems of the industry.  The Government accepts the Royal Commission’s assessment that this will only be achieved through industry-specific regulation. 
197. Failures in the regulatory, compliance and enforcement framework by the building and construction industry are costing all Australians.

198. The findings of the Royal Commission justify unique measures for regulation and compliance in the building and construction industry, which build upon the framework provided by the WR Act.
199. The regulation provided for in the BCII Bill will create a better working environment for employers, employees and their representatives, offering greater choice and flexibility and improved safety practices.  

200. The Australian Government does not plan to extend this legislation to other industries.

Summary
The Government agrees with the Royal Commission findings that the WR Act is insufficient for the building and construction industry.

The building and construction industry is unique for a number of reasons including: an absence of international competitiveness, commercial pressures, the culture of the industry and consequences and costs of unlawful industrial action.

Workplace practices that would not be tolerated in other industries are widespread in the building and construction industry.

The Royal Commission found an industry characterised by improper payments, chronic failure to honour legally binding agreements, regular flouting of court and tribunal orders and a culture of coercion and intimidation.

The Government agrees with the Royal Commission that an industry-specific Act is required, as no other industry has such a poor record of unlawful, inappropriate conduct and industrial disputation.
Part C (ii): The findings and recommendations of the Cole Royal Commission into the Building and Construction Industry, including an assessment of the Government’s response to the Cole Royal Commission, particularly with respect to occupational health and safety and the National Industry Building Code of Practice.

Government’s response

201. Given the compelling case for reform made by the Royal Commission, the Australian Government has developed a comprehensive strategy and framework for reforming the building industry.  The reform strategy provides effective powers to enforce the law, provides a safer work environment and improves productivity in the building industry.

202. In response to the first report of the Royal Commissioner, the Government established the Taskforce on 1 October 2002.  It has offices in Melbourne, Sydney, Perth and Brisbane.  The Taskforce investigates and refers for appropriate prosecution, breaches of Commonwealth industrial, criminal and civil laws.  In April 2003, the Government announced that the operations of the Taskforce would be extended pending the establishment of more permanent arrangements.

203. Since its establishment, the Government considers that the Taskforce has had a positive influence on the industry.  The Taskforce has one of the matters referred by the Royal Commission before the courts along with another eight commenced prosecutions based on investigations commenced and completed since the Taskforce opened its doors.  As at 13 November 2003, the Taskforce has visited over 1300 sites and received around 1200 reports of possible unlawful conduct.  Over 35 matters are under active investigation, and 19 matters have been referred to other agencies for investigation.  

204. In April 2003, the then Minister for Employment and Workplace Relations, the Hon Tony Abbott MP, announced the Government’s key initial initiatives in response to recommendations of the Royal Commission, including:

· introduction of an industry-specific Bill;

· creation of a new enforcement body, headed by the ABCC;

· establishment of the FSC; 

· extension of operations of the Taskforce to 30 June 2004; and

· improvement of the effectiveness and extend the reach of the Code and the Guidelines.

205. The BCII Bill is a key element of the Australian Government’s reform package.  The BCII Bill implements about 120 of the Royal Commission’s recommendations.

206. The Australian Government is demonstrating through the BCII Bill its commitment to restoring and enforcing the rule of law.  The BCII Bill will:
· provide both employers and employees with greater choice;

· reduce intimidation and fear in the building industry;

· improve safety practices to provide a better and safer working environment;

· use federal taxpayers purchasing power along with the Building Code to drive reform and promote best practice; and

· benefit the entire community.

207. Contrary to some claims, the Royal Commission did not neglect other issues of concern in the industry, such as safety, employee entitlements, tax avoidance and illegal workers.  The final report made 19 recommendations on safety issues, 20 recommendations on tax related matters, and 33 recommendations on protecting workers entitlements.

208. The Australian Government’s response to the Royal Commission report also addresses these matters.  On 6 November 2003, the Minister for Employment and Workplace Relations, the Hon Kevin Andrews MP, announced the Australian Government’s response and progress in addressing the Royal Commission’s 212 recommendations.  

209. A table outlining the Government’s response to each of the 212 recommendations of the Royal Commission is at Attachment D.  

Occupational Health and Safety

210. The Royal Commission found the OHS performance of the building and construction industry to be unacceptable.  Comparative Performance Monitoring (CPM) reports, prepared by DEWR, show that the industry’s injury and fatality incidence rates have been significantly higher than the all-industry average since at least 1996-97.
211. The Australian Government is committed to safer building sites and improving OHS in the building and construction industry.
212. Taking into account the primary role of the States and Territories in OHS regulation, the Royal Commission made a number of recommendations to address poor OHS performance which could be effected by the Commonwealth, and which would be consonant with existing State and Territory OHS schemes.  The majority of these recommendations have been accepted by the Government.

213. The Royal Commission’s key recommendation was that the Australian Government use its influence as a client and provider of capital in acting as a ‘model client’ to foster a new paradigm where work must be performed safely, as well as on budget and on time.  The Government has accepted this recommendation.

214. A number of specific recommendations are designed to give effect to this overarching objective.  The primary recommendations were:

· the establishment of the FSC; and

· the establishment of an OHS accreditation scheme for Australian Government building and construction work.

215. The BCII Bill provides for the appointment of the FSC and provides the framework for the accreditation scheme.  The details of the scheme will be set out in regulations.  It should be emphasised that the Australian Government is not, through the BCII Bill, seeking to establish a new statutory OHS framework for the building and construction industry.  The central role of the States and Territories is not being diminished.
216. The key role of the FSC will be to ensure new OHS benchmarks operate on Australian Government projects.  The objective of best practice OHS performance will be pursued in two main ways:

· firstly, by making sure that only companies that meet the requirements of the OHS accreditation scheme will be able to be engaged to undertake building work on Australian Government projects, and
· secondly, by seeking to negotiate arrangements with the relevant state and territory authorities to provide for enhanced inspection regimes on Australian Government projects.
217. The administration of the OHS accreditation scheme will be one of the key roles of the FSC.  It is envisaged that a builder seeking OHS accreditation will have to demonstrate that adequate and certifiable management systems are in place to support ‘best practice’ OHS outcomes.  The implementation of an applicant’s OHS management system will be tested by audit on their sites, and continuing accreditation will be subject to confirmation by periodic on-the-job audits.
218. The scheme will help ensure that the benefits of investment in high quality OHS practices are recognised, and that the costs of poor OHS are properly taken into account.

219. States and Territories already operate broadly-based accreditation schemes, some giving greater weight to OHS.  These arrangements will be taken into account by the FSC in the development of the Australian Government OHS accreditation scheme.

220. It is intended that the FSC develop the OHS elements of the Building Code.  The BCII Bill allows for the Minister to delegate the issuing of OHS aspects of the Building Code to the FSC.  These principles and guidelines will establish the OHS requirements to be met by contractors seeking to work on Australian Government funded projects and enable government departments and agencies to act as model clients in regard to OHS.

221. The FSC will also focus on safe design, so as to raise the level of consideration that agencies and contractors give to reducing, if not eliminating, OHS risk in construction at the design stage, before construction work begins.

222. The FSC will not have any role in the application of the statutory OHS framework that applies in any State or Territory.  However, it is expected that the FSC will influence the industry’s culture by working with government and industry bodies to transfer knowledge and information.  The FSC can build commitment to improved OHS performance and share the lessons learned on Australian Government construction projects with the industry more generally.  Further, the FSC would work with State and Territory OHS authorities and stakeholders to raise compliance levels with OHS law.
223. The work of the FSC will, of course, take account of broader initiatives being implemented to improve OHS outcomes across all industries, including building and construction. 

224. The Royal Commission made a number of recommendations proposing that the National Occupational Health and Safety Commission (NOHSC) take specific action to progress OHS in the industry.  The Workplace Relations Ministers’ Council (WRMC) has agreed with the Government’s recommendation that NOHSC progress action on developing uniform national standards for the industry as a matter of urgency.  This initiative is an element of the National Occupational Health and Safety Strategy 2002-2012, (the Strategy), which has been agreed to by State governments, ACTU and employer groups.  The Strategy sets national targets for continual reduction in the incidence of work-related injuries and fatalities.  The construction industry is one of the targeted industries for the strategy.

225. The Royal Commission’s recommendations relating to the holding of a regular industry OHS conference; reporting to WRMC on progress; and investigating the appropriateness of UK construction regulations, have been referred to NOHSC for action.  DEWR will also continue, and further develop, the CPM project with the support of NOHSC.

226. The Australian Government considers that the resourcing of compliance activity, and the priorities between industries for greater OHS inspection activity, are matters for the States and Territories to determine.  Therefore, the Australian Government has not accepted the Royal Commission’s recommendation to use tied grants to fund the deployment by States and Territories of additional inspectors in the industry.
227. The Royal Commission recognised that unions have a legitimate interest in the safety of their members.  The BCII Bill does not in any way diminish the role of unions in relation to OHS.

228. However, as noted previously, the BCII Bill contains measures to reduce the scope for unions and employees to misuse OHS issues as an industrial tool.  Evidence from the Royal Commission demonstrated that it was common for building industry unions to manipulate OHS issues to advance their industrial agenda.  This trivialises OHS and undermines genuine efforts to improve safety in the industry.  The new rules will not prevent an employee stopping work based on a genuine concern if there is an imminent risk to health and safety.  The rules promote the resolution of genuine OHS issues through agreed workplace procedures.  Despite union claims, employees will be entitled to payment for a period of OHS action if they follow the proper processes.  
National Code of Practice for the Construction Industry

229. The Code was introduced in 1997.  It covers the underpinning principles that the Commonwealth, State and Territory Governments agreed should operate in the construction industry.  These principles include high standards for workplace relations, occupational health and safety, procurement and security of payments.  The Guidelines were introduced in 1998 to assist Australian Government agencies to implement the Code.

230. The Final Report of the Royal Commission was critical of the Australian Government’s general application of the Code and Guidelines.  The Final Report stated that the Government should be prepared to accept some short term commercial costs as a client for the longer term benefits that would flow to the industry from a more rigorous application of the Code.

231. The final report called for the strengthening and extension of the Code and Guidelines, and greater rigour in their application.  There were 14 recommendations directly related to the Code and eight recommendations dealing with OHS matters that could be given effect through the Code.  

232. In announcing the Government’s initial response to the Royal Commission’s report, the then Minister for Employment and Workplace Relations, the Hon Tony Abbott MP, indicated that “the Government will insist on the application of the National Construction Code and Implementation Guidelines to all significant new projects which are fully or partly federally funded.”  (Address by the then Minister for Employment and Workplace Relations, the Hon Tony Abbott MP, at the National Press Club, 2 April 2003)
233. The Australian Government has confirmed that the Code and Guidelines will continue to apply to projects where an Australian Government agency is the direct client.  Agencies have been reminded of government policy in this regard.  In order to ensure consistency in procurement of construction across the Commonwealth, the Australian Government has also decided that the Code and Guidelines will apply to all construction related activity undertaken by and on behalf of all authorities and companies under the Commonwealth Authorities and Companies Act 1997 (the CAC Act).  To date, such authorities and companies have been encouraged to apply the Code.  The extension of the Code and Guidelines to CAC Act bodies is the subject of ongoing consultation.  
234. The Government has also decided that, from 1 January 2004, the Code and Guidelines will apply to construction projects funded by the Australian Government through grants and other programmes, subject to the following financial thresholds:
· where the value of the Australian Government contribution is at least $5 million and represents at least 50 per cent of the total project value; or

· where the value of the Australian Government contribution for the project is $10 million or more, irrespective of the proportion of Australian Government funding.  

235. On 14 September 2003, the Prime Minister wrote to all State Premiers and Territory Chief Ministers to inform them of the Government’s decision to extend the application of the Code and Guidelines to such indirectly funded projects.   
236. The Royal Commission also recommended a range of measures to allow the Government to more effectively promulgate and secure adherence to the Code and Guidelines.  Recommendations include:

· monitoring of the Code by the new agency headed by the ABCC;

· that DEWR be the lead agency regarding the Code, including providing advice to agencies;

· revitalisation of the Code Monitoring Group;

· parties bound by the Code and Guidelines be required to report breaches to the ABCC, which can publicise non-compliance by contractors and Australian Government agencies; and

· amending the Code and Guidelines to reflect the proposed OHS reforms, including safe design.
237. The Royal Commissioner also recommended that the Australian Government should agree only to do business with those companies that comply with the Code and Guidelines on both publicly and privately funded projects.  In other words, the Australian Government should only deal with those which apply the Code not only in relation to government funded projects, but generally.  The Australian Government has considered this recommendation, and decided that for such a policy to be effective, it would require the passage of the BCII Bill, and the establishment of the ABCC.  The Government will give further consideration to this recommendation following passage of the BCII Bill. 
238. Several other recommendations regarding the Code will require the passage of the BCII Bill and the establishment of the ABCC before they can be implemented.  

239. The Code contemplates individual jurisdictions having their own codes.  When it was introduced, it was agreed that governments could retain their own codes and implementation arrangements to give practical effect to the national effort to reform the industry.  In fact New South Wales, Victoria, Queensland, Western Australia and South Australia all have their own codes.  It is not remarkable for the Australian Government to issue its own Code.  

240. The BCII Bill provides for the Minister for Employment and Workplace Relations to issue a new Building Code.  This would allow the Australian Government to issue its own code, in terms consistent with those of the legislation.  The BCII Bill also provides for the establishment of the ABCC, which will monitor compliance with the new Building Code, and the establishment of the FSC, which will provide an annual report on compliance with the OHS aspects of the new Building Code.  

241. As indicated by the Minister, the new Building Code will be issued following consultation with State and Territory Ministers and with a broad range of industry participants and organisations.  
242. The Australian Government is committed to using all available levers to secure genuine reform of the building industry, including through use of its purchasing power.  The new Building Code will enable the Government to demonstrate leadership by promoting best practice outcomes in workplace relations and OHS on Australian Government funded construction projects.  

Summary
The Government has developed a comprehensive reform package in response to the Royal Commission’s 212 recommendations, which will unlock the economic benefits of productivity improvements in the building and construction industry.  

The BCII Bill is a key element and deals with about 120 recommendations.  The remaining recommendations have not been neglected and they are being implemented.  
The Government is committed to safer building sites and improving OHS in the building and construction industry.  Past misuse of OHS issues as an industrial tool have trivialised the importance of safety and deflected attention away from the real issues.
The FSC will implement and drive OHS reform in the building and construction industry by:

–
developing and managing an OHS accreditation scheme for Australian Government funded building projects;
–
promoting continuous improvement in OHS performance and standards on building sites; and 

–
working with States and Territory OHS authorities and stakeholders to raise compliance levels with OHS laws.

The Government will use all available levers to secure genuine reform of the building and construction industry.

Directly or indirectly, the Australian Government funds about $5 billion worth of construction projects every year.  

The Government accepts the Royal Commission’s recommendation to use this significant purchasing power as a client to drive change in the industry.

The Government will insist on the application of the Code and Guidelines to all significant new projects which are fully or partly federally funded.

The Government will rigorously monitor compliance with the Code.

Part C (iii): The findings and recommendations of the Cole Royal Commission into the Building and Construction Industry, including an assessment of other relevant and related matters.
243. Part C (iii) of this submission refers to measures that would address: fraudulent phoenix company activity, underpayment or non-payment of workers’ entitlements, security of payment, workers’ compensation and evasion or underpayment of taxation.  
244. The Royal Commission made 33 recommendations covering the broad issues of: payroll tax obligations; phoenix companies; superannuation guarantee regime; tax evasion; workers’ compensation; and workers’ redundancy funds.

245. The Australian Government will implement 27 of the 33 Treasury related recommendations either wholly or partially (refer to the Attachment D).  
246. In response to the Royal Commission’s recommendations, the Government is undertaking steps that will:
· facilitate better communication and sharing of information between the ATO, Australian Securities and Investments Commission (ASIC), and State and Territory revenue authorities, to assist in:

· the better collection of payroll tax obligations;

· the control of fraudulent phoenix company activity;

· the combating of tax evasion in the building and construction industry; and 

· the detection of non-compliance with workers compensation obligations.
· implement measures to combat tax evasion in the industry, including broadening industry representation on the ATO’s existing Industry Partnership Forum, conducting a review of the Alienation of Personal Services Income legislation after two full years of operation, and improving education about, and control of, Australian Business Numbers;

· conduct an investigation by the Australian Competition and Consumer Commission (ACCC) into whether industry agreements in the industry in Victoria, Queensland and Tasmania breach or have breached the Trade Practices Act 1974 (the TP Act); and

· give consideration to a proposal to apply similar financial reporting, external auditing, actuarial assessment and annual reporting to worker redundancy funds as currently applies to other types of funds.

247. In some cases, the Government has already introduced legislation that addresses the issues raised in the Royal Commission’s recommendations.  For example, the Government has already introduced measures to improve the operation of the Superannuation Guarantee regime in the building and construction industry and legislated to set out the requirements that a worker entitlement fund must meet in order for employees to access an FBT exemption for certain payments to such funds.
248. The Royal Commission found that there has been significant incidence of fraudulent phoenix company activity in the building and construction industry.  Whilst phoenix company activity is not inherently unlawful, concern arises where individuals use phoenix company activity to intentionally avoid payments to others.
249. To address these adverse effects, the Government supports the Royal Commission recommendations aimed at controlling phoenix company activity.  Measures include increasing penalties and improving ASIC’s procedures for tracking repeated insolvencies. 

250. These recommendations build on the 2003-04 Budget measure to provide funding for a Corporate Insolvency Initiative, allowing ASIC to increase its surveillance, enforcement, and winding-up actions, to prevent corporate abuse.

251. Evidence presented to the Royal Commission showed there was substantial non-compliance with workers compensation obligations in the building and construction industry, principally in the areas of underestimation of workers’ remuneration and nomination of incorrect tariffs.  [Vol 9, p 272]  The Government notes that this issue is not industry-specific.  State and Territory authorities will be encouraged to introduce measures that will lessen non-compliance with workers’ compensation obligations, including education.  The Government notes that the Productivity Commission is conducting a public inquiry into National Workers’ Compensation and Occupational Health and Safety Frameworks, and will consider the outcomes of this inquiry.  
Workers Entitlements

252. The Royal Commission found that there was underpayment of entitlements, including wages, superannuation, long service leave and redundancy to building and construction industry employees.  A total of 33 recommendations were made to address protecting worker entitlements. 

253. Amongst the reform proposals, the Royal Commission recommended:

· an effective and affordable legal remedy for contractors in the industry faced with unfair contracts;
· that governments advise or assist labour-only contractors in the collection of unpaid entitlements; 

· improved government systems to advise or assist employees in the recovery of entitlements, including through the ABCC; and

· more adequate penalties to deter employers from deliberately failing to pay employees their lawful entitlements.
254. DEWR is taking action to assist building employees recover their unpaid entitlements, such as wages or leave benefits.  The Office of Workplace Services will target the building and construction industry in its educative and compliance program for 2003-2005.  It will also continue to respond to employees who lodge claims for unpaid entitlements arising under Commonwealth awards and agreements.  Other jurisdictions are urged to adopt a greater role through their respective departments and agencies in the enforcement of employee entitlements in the industry.  

255. Clause 71 of the BCII Bill gives effect to the Royal Commission’s recommendation that there be greater penalties for breaches of building industry awards, agreements or industrial instruments.

256. As recommended by the Royal Commission, the BCII Bill also increases the maximum amount that a court can award in a small claims procedure under s 179D of the WR Act seeking unpaid entitlements to $25,000.  It also gives the Federal Magistrates Service jurisdiction to deal with unfair contracts under ss 127A to 127C of the WR Act.  This will provide a more- cost effective process of enforcing legal entitlements.

257. The BCII Bill also requires the annual report of the ABCC to include details of assistance to building employees and contractors in connection with the recovery of unpaid entitlements 
[para 16(2)(b) of the BCII Bill]. 
258. In addition to these measures to protect employee entitlements, the Australian Government has implemented a safety net scheme to assist people who lose their jobs and entitlements due to their employer’s insolvency or bankruptcy.

259. The General Employment Entitlements and Redundancy Scheme (GEERS) is fully funded by the Australian Government and covers unpaid wages, accrued annual leave, long service leave, payment in lieu of notice and up to eight weeks redundancy pay for eligible employees.  It is available to eligible employees terminated from 12 September 2002 due to their employer’s insolvency.

260. GEERS does not replace the obligation and responsibility of paying employee entitlements by employees. 
Security of Payment

261. The Royal Commission considered security of payment was an important reform mechanism to ensure that participants in the building and construction industry are paid in full and on time for the work they have done.  Even though they have a contractual right to be paid, the Royal Commission believed there was a consistent failure to do so.  

262. The Royal Commission concluded that the problem of security of payment was significant enough to warrant government action.

263. The principal recommendation of the Royal Commission on this issue was for the Commonwealth to enact an act addressing improved security of payment to subcontractors, provisionally named the Building and Construction Industry Security of Payments Bill 2003.  [Vol 8, p 263, Rec 116]  

264. The Royal Commission noted that such legislation had been enacted in two states, New South Wales and Victoria, and that there are currently similar legislative proposals in Western Australia and Queensland.

265. In those states that account for the greater part of building and construction activity (Queensland, New South Wales, Victoria and Western Australia), there is considerable consistency in the approach being taken to reform security of payment.  

266. In these circumstances, consultations with States and Territories will continue so as to ensure that the Australian Government has a clear understanding of State and Territory legislation, and of any proposals for further reform.  The results of these consultations will be taken into account in further consideration of the need for federal security of payment legislation.
Summary
The Government will take steps to:

–
improve collection of payroll tax obligations;

–
control fraudulent phoenix company activity;

–
combat tax evasion; and 

–
detect non-compliance with workers compensation obligations.
The Government is committed to improving OHS and the FSC is the key to bringing this about.  

The Government will use its influence as a purchaser of building and construction services to promote better workplace relations practices and OHS performance.

The Government is still considering how best to approach the issue of security of payment.  

The Government is working with States and Territories and other relevant bodies to progress the implementation of the Royal Commission’s recommendations to achieve cultural and structural reform in the building and construction industry for the benefit of all Australians. 

Part D (i): Regulatory needs in workplace relations in Australia, including whether there is regulatory failure and is therefore a need for a new regulatory body, either industry-specific such as the proposed Australian Building and Construction Commissioner, or covering all industries.

Limitations of the Current System

267. The Royal Commission found that the building and construction industry suffers from an entrenched culture of lawlessness and a deep seated disregard for the rule of law.  Commissioner Cole concluded that existing bodies are ill-equipped, under-resourced and lack the focus necessary to bring about lasting cultural change.  The Australian Government believes that a new regulatory body is needed to address this unlawful behaviour and ensure the rule of law applies in the building industry as it does everywhere else.

268. The Royal Commission noted that the AIRC has no power to enforce its rulings (it would be unconstitutional for the AIRC to be vested with both arbitral and judicial powers) and, by the time the Federal Court is involved, the ‘play’ has invariably moved on.  He also found that State industrial commissions are generally equally ineffective in law enforcement.  Commissioner Cole considered that the commissions are often reluctant to make judgments, rulings and orders, even in the face of repeated deliberate defiance.  [Vol 3, Attachment 7]    

269. In order to enforce AIRC orders in relation to industrial action, an application to the Federal Court for an injunction is required.  The Royal Commission noted that, even where an injunction is granted, it may still need to be enforced, which involves further hearings at which unions may claim that persons and organisations other than those subject to the injunction are responsible for unlawful conduct.  Even the most militant unions try to avoid contempt orders being made against them given the prospect of heavy fines and the possibility of gaol.  However, long before this point has been reached, building employers invariably compromise on the least commercially damaging deal they can obtain, irrespective of their legal rights. 

270. Similarly, obtaining damages in tort for unlawful industrial action means applying to the AIRC for a certificate under s 166A of the WR Act, followed by a court application.  Although the courts have awarded damages for unlawful action, matters rarely proceed this far.  Once effective sanctions are imminent, disputes often settle.  Almost always, one of the conditions of settlement is an end to any legal action pending.  This means that the perpetrators of unlawful action are not held accountable for the damage caused by their conduct.  As Commissioner Cole noted, project completion delays, with contractual penalties of up to $250,000 a day, are a compelling incentive for employers to surrender to the demands of unions. 
271. The AIRC is a suitable forum for assisting the parties to settle disputes in most industries, where they are not able to resolve matters at the workplace.  However, the building and construction industry is unique in the culture of lawlessness that pervades the industry.  Most industries have a culture of compliance with the law and, therefore, do not require the assistance of a strong, regulatory body designed to maintain the rule of law.

272.  The Royal Commission demonstrated that construction unions are not prepared to abide by conciliated or arbitrated outcomes when it does not suit them, with orders of the Commission too often flouted.  An appropriate regulatory body is needed that will ensure that all industry participants comply with the law, and that commercial expediency is not the primary determinant for industrial conduct.

273. The ABCC is not designed to replace the AIRC – it is designed to complement it.  The ABCC will ensure compliance with the law in the building and construction industry and is a key element of any serious attempt to drive structural and cultural change.  Moreover, the BCII Bill enhances the role of the AIRC and gives it express powers to deal with a range of issues.  For example:

· orders to stop industrial action, including interim orders; and 

· power to address abuses of the RoE system.

274. The Australian industrial system generally rests on the assumption that parties will enforce the law against each other.  In the construction industry, more than any other industry, the law requires effective and meaningful enforcement.  However, to date workplace law has been essentially unenforceable in this industry because no company can afford to take on the construction unions.  As long as their victims are required to take action against it, the union’s power is effectively unchallenged.  This is why when an independent body is formed that is capable of challenging unlawful behaviour by construction unions, the unions respond with resistance and hostility.  This has been demonstrated with the building industry task forces set up in New South Wales and Western Australia in the early 1990s (but abolished by incoming Governments) and the Office of the Employment Advocate (OEA). 

275. The Royal Commission found that the OEA has had little effect in the construction industry.  This is partly due to limitations on the power of inspectors to investigate suspected contraventions of the law and the modest penalties for coercive conduct.  However, for the most part, the OEA’s limited effectiveness is due to the aggressive industrial tactics of the construction unions.  Commissioner Cole reported that OEA officers have been abused, had objects thrown at them and had their property vandalised.  The arrival of OEA inspectors frequently leads to work stoppages, with resulting increased project costs, and sometimes site invasions.  For obvious reasons, under these circumstances, neither offenders nor their victims are eager to cooperate in law enforcement.  
276. This pattern of unlawful and inappropriate behaviour has continued to interfere with the work of the Taskforce.  The Taskforce has positively influenced the industry.  Since opening its doors in October 2002, the Taskforce has visited over 1300 sites and received around 1200 reports of unlawful conduct.  Over 35 matters are under active investigations and 19 matters have been referred to other agencies for investigation.  Still, the Taskforce is not the best long-term solution to the lawlessness in the industry.  It is not a statutory body and could be abolished by an incoming government.  It is estimated that a third of the Taskforce’s investigations have stalled because it lacks the coercive powers needed to gather evidence.  
277. Also, while it is a criminal offence to obstruct federal workplace inspectors, Commissioner Cole considered that there is a tendency for the police to regard all conduct on constructions sites as an industrial issue, even if the conduct is potentially in breach of criminal laws.  Notices continue to be posted on building sites denouncing investigators as ‘rats’ and inciting workers not to cooperate.    

The need for an industry regulator

278. The analysis set out above led Commissioner Cole to conclude that a single, well–resourced, and dedicated regulator is necessary to ensure that industry participants operate within the law and observe proper processes.
279. Commissioner Cole recommended that the body be independent, with appropriate investigative, enforcement and referral powers to provide the focus necessary to achieve cultural change and effective law enforcement in the industry.  
280. The BCII Bill establishes such a regulatory body.  The body is to be headed by the ABCC, and will have wide ranging powers to monitor, investigate and enforce federal workplace relations law and the Building Code, and refer other matters to the appropriate federal, State or Territory agencies.  The ABCC will be supported by ABC Inspectors to ensure an ‘on the ground’ presence on building sites. 

281. Under the BCII Bill, the ABCC’s functions are to:

· monitor and promote appropriate standards of conduct by building industry participants, including by:
· monitoring and promoting compliance with the BCII Bill, the WR Act and the Building Code; and

· referring matters to other relevant agencies and bodies (e.g. the federal and State police, ATO and ACCC);

· investigate suspected contraventions by building industry participants of the BCII Bill, the WR Act and the Building Code;

· institute or intervene in AIRC or court proceedings under the BCII Bill and WR Act (for example, applying for injunctions against pattern bargaining and unlawful industrial action);

· provide assistance and advice to building industry participants, including representation, where appropriate, to promote enforcement of rights and obligations under the BCII Bill and the WR Act; and
· disseminate information about the BCII Bill, the WR Act and the Building Code, and about other matters affecting building industry participants, including disseminating information by facilitating ongoing discussions with building industry participants.

282. To enable the ABCC to perform these functions, the ABCC will have power to gather information by:

· requiring a person to produce a document, provide information or attend to answer questions relevant to an investigation, subject to a derivative use immunity; and

· appointing ABC Inspectors to monitor and investigate compliance.

283. ABC Inspectors will be able to exercise powers of entry and investigation to determine whether the BCII Bill, the WR Act or the Building Code (if applicable) is complied with.  ABC Inspectors will have powers to enter premises (without warrant), and while on premises:

· inspect work, material, machinery etc;

· take samples of goods or substances (as prescribed by regulations);

· require a person to produce documents within a specified period; and
· interview any person; and
· inspect and copy documents.

284. ABC Inspectors must provide the occupier of the premises with their authorisation to enter premises.  Refusing or unduly delaying entry to premises by ABC Inspectors will attract a penalty.  

285. ABC Inspectors can also be directed by the ABCC to make an assessment in relation to damages resulting from unlawful industrial action and issue a certificate in relation to the loss.

286. It is appropriate for an industry specific body to be established for the building and construction industry as the industry has been found to require a level of regulation over and above that generally applicable to ensure compliance with the law.  The BCII Bill will impose a higher level of regulation, and the establishment of the ABCC will involve considerable resources.  However, without such an approach, the industry will continue to operate as it does presently, with the economic benefits that should flow to the Australian economy from an improved building and construction industry never being fully realised.

Summary
The Government believes that the building and construction industry suffers from an entrenched culture of lawlessness and a deep-seated disregard for the rule of law.
The industry does not need a new body to facilitate negotiations – it needs a new entity to ensure that breaking the law has serious consequences.  

A new regulatory body, the ABCC, is needed to address this unlawful behaviour and ensure the rule of law applies in the industry as it does everywhere else.

The ABCC will build on the good work of the Taskforce.  The ABCC will be a strong body with specific investigative, enforcement and prosecution powers to assist in achieving lasting cultural change in the building and construction industry.  

Part D (ii): Regulatory needs in workplace relations in Australia, including whether the function of any regulator could be added as a division to the Australian Industrial Relations Commissioner (AIRC), or should be a separate independent regulator along the lines of the Australian Competition and Consumer Commission or Australian Securities and Investments Commission.  

287. The Royal Commission in its inquiry into the building and construction industry identified a number of weaknesses in the current mechanism for enforcing laws of general application, including criminal law, the industrial law, especially the WR Act, and the civil law for recovery of loss caused by unlawful action.

288. The Royal Commission found that the current law enforcement authorities having some responsibility for the building and construction industry are also responsible for other industries and lack expertise in dealing with industrial matters in the industry.  Some organisations, such as the ACCC and State Police, consider that ‘industrial’ matters are outside their sphere of responsibility.  [Vol 11, p 27, para 128].

289. Resort to the AIRC by employers for relief against unlawful action was seen as equally ineffective and often unsatisfactory.  The Royal Commission found that having an independent regulatory body is necessary to ensure compliance with the law in the building and construction industry and is the key to driving cultural change.  Without such a body, unlawful behaviour in the industry will not be challenged and industry participants will continue to flout laws and ignore proper processes.
290. Commissioner Cole recommended that the body be independent, with appropriate investigative, enforcement and referral powers to provide the focus necessary to achieve cultural change and effective law enforcement in the industry.  
291. The Australian Government has accepted the Royal Commission’s recommendation to establish a regulatory body.  The BCII Bill provides for the establishment of the statutory position of the ABCC.  

292. The ABCC will be able to refer information to other agencies with a proper interest in having the information, for example, the ACCC, the Australian Crimes Commission, the ATO, ASIC and the police.
Summary
The Government agrees with the Royal Commission’s recommendation to establish the ABCC.  

The ABCC will have appropriate investigative, enforcement and referral powers to provide the focus necessary to achieve cultural change and effective law enforcement in the industry.  
The ABCC will work with other relevant bodies, such as the Federal and State police, ATO and ACCC.  It will maintain an active presence on construction sites through ABC Inspectors and act as a first port of call for industry participants seeking advice and assistance.   

Part D (iii): Regulatory needs in workplace relations in Australia, including whether workplace relations regulatory needs should be supported by additional AIRC conciliation and arbitration powers.
293. Since the early 1990s, there has been bipartisan support for moving the focus of the industrial relations system away from centralised determination of wages and conditions through industry and occupational level awards to the setting of wages and conditions through agreements reached at the enterprise and workplace level.  This shift has occurred at both the federal and state level.  In the federal system this change also involved the development and maintenance of an award safety net of minimum wages and conditions of employment.

294. Whilst differing approaches were advocated, the need to make enterprise agreement-making part of the system was endorsed by major political parties, all major employer associations, the ACTU and the majority of individual unions.  (Such Government-employer-union agreement on the move to enterprise agreement-making was for example, noted by the AIRC in its April 1991 National Wage Case decision (Print J7400, p. 24) and reflected in the Statement of agreement at Appendix D of that Decision.)  As a result, formalised enterprise bargaining was introduced into the industrial relations system in 1991.

295. The widespread acceptance of this need for change reflected the fact that in the more competitive and open international economy, the capacity for Australia to maximise its economic growth, employment opportunities and living standards required a more flexible labour market.  As the OECD noted: 

The highly centralised industrial relations system has hampered sound workplace employee relations as well as constraining the development of management skills to deal directly and productively with key features of industrial relations - especially the introduction of new and more efficient work practices.  A consensus has emerged that faster progress in labour market reform is badly needed, and that the shift to more decentralised, enterprise-level bargaining holds out the best chance.  (OECD 1991-1992 Economic Survey p.86) 
296. It also reflected a broadly based recognition that productivity improvement was required to underpin sustainable increases to wages, conditions and living standards.

297. Legislative change to accommodate enterprise bargaining occurred progressively through the Industrial Relations Act 1988, Industrial Relations Reform Act 1993 and the WR Act.  The increased scope for enterprise bargaining was balanced by constraints on the AIRC’s arbitral powers to limit the potential for unsustainable flow-on of bargained outcomes through the award system.

298. As emphasised in its principal object, the WR Act is aimed at “ensuring that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace” (ss 3(b)).   

299. The scheme of the WR Act is intended to support this object.  The focus is on agreement making at the enterprise and workplace level, underpinned by the award safety net, for which compulsory arbitration applies.  

300. For those in the bargaining stream, access to arbitrated outcomes is strictly limited, although the AIRC has a range of powers to assist in resolving disputes that arise from the bargaining process, including powers to:

· make orders to stop or prevent industrial action;

· suspend or terminate a bargaining period (rendering subsequent industrial action unprotected) in certain circumstances, for example where a negotiating party that is organising or taking industrial action has not genuinely tried to reach agreement;

· conciliate disputes that arise over the bargaining process and assist parties to resolve their differences (through s 170NA).

301. The AIRC’s powers to arbitrate wages and conditions for those in the bargaining stream is limited to circumstances where a bargaining period is terminated on the following grounds:

· industrial action is threatening to endanger the life, safety, health or welfare of the population or part of it or to cause significant damage to the Australian economy or an important part of it; or

· the employees concerned were previously covered by a paid rates award and there is no reasonable prospect of the parties reaching agreement. 

302. Access to AIRC for resolution of disputes outside the bargaining process is also provided under the WR Act.  All agreements certified under the WR Act must contain a dispute resolution mechanism.  Parties can choose to empower the AIRC (under s 170LW) to settle disputes over the application of their agreement. 

303. The approach of the Australian Government in reforming workplace relations in the building and construction industry is to reflect the principles of enterprise bargaining that are the focus of the WR Act and ensure their application.  The Australian Government considers that any step back from enterprise bargaining would jeopardise the economic, social and industrial benefits achieved to date.

304. Access to arbitration for those in the enterprise bargaining stream will continue to be regulated by the WR Act and will remain limited, to ensure a clear delineation between the award and agreement streams.  In addition, the BCII Bill will strengthen the framework for resolution of bargaining disputes through the introduction of mandatory cooling off periods after a maximum of 14 days of protected industrial action.

305. The answer to the problems confronting the building and construction industry does not lie with greater arbitral or conciliation powers for the AIRC.  The Royal Commission report demonstrates that construction unions are not prepared to abide by conciliated or arbitrated outcomes when it does not suit them, with orders of the Commission too often flouted.  An appropriate regulatory body is needed that will ensure that all industry participants comply with the law and that commercial expediency is not the primary determinant for industrial conduct.

Summary
The Government believes that the solution to the problems confronting the building and construction industry does not lie with greater arbitral or conciliation powers for the AIRC.  
The Government agrees with the Royal Commission that construction unions are not prepared to abide by conciliated or arbitrated outcomes when it does not suit them, with orders of the Commission too often flouted.  

An appropriate regulatory body is needed that will ensure that all industry participants comply with the law and that commercial expediency is not the primary determinant for industrial conduct.

The ABCC will have appropriate investigative, enforcement and referral powers to provide the focus necessary to achieve cultural change and effective law enforcement in the industry.  

Part E: The potential consequences and influences of political donations from registered organisations, corporations and individuals within the building and construction industry. 
306. The BCII Bill does seek to address any potential consequences or influence that may flow from political donations from registered organisations, corporations and individuals within the building and construction industry.

307. The provisions of the BCII Bill relating to ‘donations’ are restricted to the recommendations of the Royal Commission.

308. Evidence presented to the Royal Commission established that ‘donations’ are regularly made by contractors in the building and construction industry to, or at the direction of, trade unions.  While the Royal Commission found that some donations are genuine donations, many are not, and are frequently made to secure industrial peace or avert industrial disruption or some other adverse consequence.

309. The Royal Commission considered disclosure of donations to the Industrial Registry to be an important tool to discourage unlawful or inappropriate practices.  It also considered that disclosure to a regulatory body would encourage clients or contractors to resist inappropriate demands for payments 

310. The BCII Bill responds to the Royal Commission’s recommendations to increase the financial accountability of Commonwealth building organisations by requiring them to lodge an annual statement disclosing all donations greater than $500 received by the organisation.  The Royal Commission considered that the obligation on unions to record and report donations of $500 or more should not prove onerous.

311. The requirement to lodge an annual statement of donations received, complements existing financial reporting obligations on all registered organisations under section 237 of Schedule 1B to the WR Act to lodge a statement disclosing loans, donations or grants made by the organisation.

312. The additional reporting obligation does not prevent genuine donations being made for legitimate or worthwhile purposes. 

Election funding and financial disclosure
313. Part XX of the Commonwealth Electoral Act 1918 (the Electoral Act) governs election funding and financial disclosure. 

314. The funding and disclosure scheme was first introduced for the 1984 election and has two principal features - public funding of election campaigns and a requirement for disclosure of certain financial details by candidates, senate groups, political parties and other persons and groups in accordance with Part XX of the Electoral Act.

315. In relation to donations to political parties, the following provisions of the Electoral Act are of particular relevance:

· Section 305B - Donations to political parties;
· Division 5A - Annual returns by registered political parties and associated entities; and 
· Section 320 - Inspection and supply of copies of claims and returns.
316. Following the end of the financial year, the Agent of each registered political party or State branch is required to complete an Annual Return setting out the totals of the party’s receipts, payments and debts. Further disclosure is required of persons or organisations for whom receipts or debts total $1,500 or more. Disclosure is also required of the source, terms and conditions for loans of $1,500 or more received from other than a recognised financial institution. 

317. Donors to political parties are also required to disclose, on an annual basis, details of donations they made, including donations made to another person or organisation with the intention of benefiting a political party, where the total is $1,500 or more. Donors must also disclose donations they have received of $1,000 or more which they used to make their donations to political parties. 

318. Associated entities of political parties are required to lodge with the AEC Annual Disclosure Returns that are virtually identical in their scope and detail to that of parties. An associated entity is an organisation which is either controlled by, or operates wholly or to a significant extent for the benefit of, one or more registered political parties. 

319. The period covered by the Returns is 1 July to 30 June. Returns are to be lodged with the AEC by 20 October and Annual Returns become available for public inspection on 1 February in the year following the due date for the Return. 

320. Imaged copies of Discloser Returns are available on the AEC’s home page at www.aec.gov.au. The AEC’s web page also supports an inquiry facility that allows targeted searches for confirmation to the actual Returns.

Summary
Evidence presented to the Royal Commission established that ‘donations’ are regularly made by contractors in the building and construction industry to, or at the direction of, unions.
The Government recognises that whilst some of these are genuine donations, others are not, and are made to secure industrial peace.

The Government accepts the Royal Commission’s recommendation that disclosure of donations is an important tool to discourage unlawful or inappropriate practices, without impeding legitimate donations.  
Part F: Mechanisms to address any organised or individual lawlessness or criminality in the building and construction industry, including any need for public disclosure (whistleblowing) provisions and enhanced criminal conspiracy provisions.

Lawlessness in the building and construction industry 

Royal Commission’s Findings and Recommendations

321. As noted previously, at the core of the Royal Commissioner’s findings about the building and construction industry is an entrenched culture of lawlessness, coupled with widespread inappropriate practices that act against choice, productivity and safety.  The industry was found to have deep-seated culture of disregard for the law and clear patterns of unlawful conduct.

322. The Royal Commission found that the commercial construction industry is characterised by illegal and improper payments, chronic failure to honour legally binding agreements, regular flouting of court and commission orders and a culture of coercion and intimidation.

323. The Royal Commission final report listed over 100 types of unlawful and inappropriate practices in the building and construction industry.  [see Volume 1, pp 5-10]  

324. The Royal Commissioner made findings about 392 separate instances of unlawful conduct by individuals, unions and employers.  Commissioner Cole produced a confidential volume relating to matters that in his view might have constituted breaches of the criminal law, and to matters that he identified in the public volumes as constituting breaches of the civil law.  He made recommendations in this volume that certain matters be referred to specified agencies for investigation and, if appropriate, prosecution.

325. Civil, criminal and industrial laws are breached with impunity in the building and construction industry due to weaknesses in the current enforcement mechanisms.  A statute of special application in the building and construction industry was recommended by the Royal Commissioner to achieve cultural change.  The Royal Commissioner found existing bodies ill-equipped, under-resourced and lacking in the focus necessary to bring about real and lasting cultural change.  A single regulator dedicated to ensuring that industry participants comply with the law was proposed.  

Government’s Response

326. In response to the first report of the Royal Commission, the Government established the Taskforce on 1 October 2002.  The Taskforce investigates and refers for appropriate prosecution, breaches of Commonwealth industrial, criminal and civil laws on building and construction sites.  It is located in Melbourne, Sydney, Perth and Brisbane.  In April 2003, the Government announced that the operations of the Taskforce would be extended pending the establishment of more permanent arrangements.

327. Since its establishment, the Government considers that the Taskforce has had a positive influence on the industry.  The Taskforce has one of the matters referred by the Royal Commission before the courts along with another 8 commenced prosecutions based on investigations commenced and completed since the Taskforce opened its doors.  As at 13 November 2003, the Taskforce has visited over 1,300 sites, received around 1,200 reports of possible unlawful conduct, and 35 matters are under active investigation.
328. In May 2003, the then Attorney-General referred to relevant State, Territory and Commonwealth enforcement bodies material relating to 26 case studies involving findings that 31 individuals might have breached criminal laws for investigation, and if appropriate, prosecution.  He also referred material relating to 66 case studies that revealed possible breaches of civil and industrial laws.  These case studies are drawn from the public volumes.

329. The timing and conduct of the investigation of these cases are a matter for the responsible authority.  The Taskforce, in consultation with the relevant authorisation, has been asked to coordinate a report on progress with these investigations.
330. The Royal Commission did not recommend public disclosure (whistle-blowing provisions) or enhanced criminal conspiracy provisions.  
331. In the absence of such a recommendation, the Australian Government does not consider that there is any need to develop such legislation.  
332. However, to facilitate the necessary cultural change in attitudes to law enforcement in this industry, the BCII Bill provides protection to those who assist the ABCC by ensuring that such information cannot be used against them.  This reflects the scope of immunity provided under section 17, of the Inspector-General of Taxation Act 2003 and section 155, of the Trades Practices Act 1974.

333. Freedom of association provisions also provide a range of protections for those who make complaints or inquiries to an enforcement body under an industrial law (e.g. the ABCC), or participants in proceedings under an industrial law (e.g. enforcement of a civil penalty).

334. The Government’s reform package is designed to provide a robust enforcement regime to combat the industry’s lawlessness, significantly improve current patterns of conduct and establish the rule of law in the building industry.

335. To unlock the economic benefits for all Australians, substantial and lasting reform is needed.  That reform must be structural, cultural and directed at the specific problems of the industry.  The Government accepts the Royal Commission’s assessment that this will only be achieved through industry-specific regulation.

336. The Government is proposing a comprehensive strategy that avoids the weakness identified by the Royal Commission in previous reform attempts.  A structural framework appropriate to the circumstances of the industry and a permanent and dedicated enforcement agency are the keys to real and lasting reform of the building and construction industry.
Summary
The Government accepts the Royal Commission findings that an entrenched culture pervades the industry.  

In response to the first report of the Royal Commission, the Government established the Taskforce.  The Taskforce has already had a positive impact on the industry, and is a central part of the Government’s zero tolerance of industrial law breaking throughout the industry.  

Matters identified by the Royal Commission that may constitute breaches of criminal or civil laws have been referred to relevant enforcement bodies for investigation, and if appropriate, prosecution.
The BCII Bill will establish the ABCC – a strong enforcement body that will hold industry accountable for its action, to stamp out this unlawful behaviour and ensure the rule of law applies in the industry as it does everywhere else.
Part G (i): Employment-related matters in the building and construction industry, including skill shortages and the adequacy of support for the apprenticeship system.

337. The Royal Commission found that all parties in the building and construction industry recognise that productivity in the industry depends on the skills of the workforce.  The nature of the industry is one that is highly volatile and is subject to rapid change.  To enable the industry to be more innovative in an increasingly competitive environment, new skills and knowledge need to be developed.  

338. The Australian Government is committed to maintaining a skilled and flexible workforce.  This is demonstrated by the work already in progress and existing arrangements, including the funding and delivery framework that currently supports vocational education and training in Australia.  Further details concerning initiatives and programmes to address skill shortages and the apprenticeship system are provided in a supplementary submission prepared by DEST at Attachment E.
339. The volatility of industry demand and the resulting impact on industry skills remains a perennial issue for the building and construction industry.  The New Apprenticeships Scheme is a key element of the Government’s approach to maintaining a skilled and flexible workforce.  To complement this measure, the Royal Commission recommended that:

“The Commonwealth take steps to facilitate the introduction of wage structures and conditions that encourage the adoption of school-based apprenticeships and traineeships.”  (Recommendation 141)
340. The Australian Government has been facilitating the introduction of appropriate wages and conditions for school-based apprenticeships in all relevant awards, in consultation with peak workplace relations councils for some time.

341. In relation to the building and construction industry, on 13 March 2003 the Commonwealth was granted leave by the AIRC to intervene in a matter concerning the inclusion of school-based apprenticeship provisions in the National Building and Construction Industry Award 2000 (NBCI Award).  The NBCI Award is the key federal award in the building and construction industry.

342. MBA, the ACCI and the Commonwealth supported variation of the award to include a model clause which provides appropriate wage arrangements for school-based apprenticeships.  The model clause has been endorsed by a Full Bench of the AIRC and included in at least 17 key federal awards since it was approved.  The CFMEU vigorously opposed variation of the NBCI Award.  Final submissions were made on 23 and 24 September 2003 and the AIRC’s decision is reserved.
343. The Commonwealth will also support any application made by the award parties to vary the NBCI Award to provide appropriate wage rates for school-based traineeships.
Summary
The Australia Government is committed to maintaining a skilled and flexible workforce.  The Government is taking action to promote and encourage training, traineeships and apprenticeships.  

Part G (ii): Employment-related matters in the building and construction industry, including the relevance, if any, of differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry.

344. The Australian Government’s policy is that wages and conditions of employment are best determined at the enterprise level.  The following discussion of workplace agreements in the building and construction industry focuses on agreement-making under the WR Act.

345. Data from DEWR’s Workplace Agreements Database (WAD) reveals that there are a much larger number of wage agreements in the construction industry than in any of the other industry categories.

346. According to WAD data, at 30 June 2003:

· there were 3593 federal construction industry agreements in operation and of these agreements, non-wage (conditions only) agreements accounted for only 3 per cent (118 agreements);

· for federal agreements that were certified between 1 January 2002 and 30 June 2003 inclusive, the construction industry had the lowest number of employees per agreement with an estimated mean of 14 employees;

· 69 per cent of federal agreements in construction were certified agreements with unions under s 170LJ of the WR Act;

· 625 of the 3593 federal agreements (17.4 per cent) were made under section 170LL of the WR Act as ‘greenfields’ agreements (i.e. covering the terms and conditions of employment for potential employees of a new business that the employer proposed to establish);

· 82.6 per cent of construction industry agreements were made under ss 170LJ, 170LK and 170LO and 170LP of the WR Act for which protected industrial action may be taken.

347. There are a number of distinct features of federal workplace agreements in the construction industry.  Table 1 contains the percentage of trade union and other related provisions in construction industry agreements certified from 2001 to 2003 compared with agreements certified in other industries.

348. Table 1 demonstrates that the percentage of agreements in the construction industry with trade union related provisions is generally increasing over time and is considerably higher in the construction industry than it is in other industries.  Trade union provisions include those provisions specified in Table 1.

Table 1: Percentage of federal certified agreements with selected types of clauses in the building industry in 2001, 2002 and 2003

	
	Construction Industry
	Other industries

	 
	2001
	2002
	2003*
	2001
	2002
	2003*

	Contract labour coverage by other agreement
	18
	16
	73
	7
	7
	3

	Trade union provisions
	89
	88
	92
	60
	54
	54

	Leave for trade union business
	75
	74
	82
	26
	26
	25

	Average days leave for trade union business
	5
	4
	5
	5
	5
	5

	Leave for trade union training
	70
	67
	84
	35
	33
	34

	Average days leave for trade union training
	6
	6
	5
	6
	6
	6

	Union preference
	#
	1
	1
	#
	2
	#

	Union encouragement
	67
	70
	17
	8
	8
	8

	Right of entry
	78
	79
	85
	40
	35
	31

	Deduction of dues
	10
	19
	17
	24
	22
	23

	* Up to 30 June 2003
	
	
	
	
	
	

	# Represents less than 0.5 per cent
	
	
	
	
	
	


SOURCE: Workplace Agreements Database, DEWR.
349. Data from WAD shows that 283 federal agreements current at 30 June 2003 contain bargaining agents’ fees and of these 187 or 66 per cent are in the construction industry.

350. Multiple employer agreements are not in themselves inconsistent with the WR Act, but problems may occur if this constrains choice and competition.  The Code and the Australian Government’s Implementation Guidelines recognise that there are some situations where project agreements may be appropriate but only under strict conditions.

351. The Australian Government is aware that some employer organisations have advocated the use of project agreements.  The Government’s view is that wages and conditions of employment are best determined at the enterprise level and that it would only be in very limited circumstances that efficiencies would be gained in having a multiple employer or project agreement.  

352. The BCII Bill retains the current degree of access to project agreements as under the WR Act through multiple business agreement provisions.  To prevent project agreements being used inappropriately for pattern bargaining purposes, the BCII Bill renders any new project agreements not certified under the WR Act unenforceable.  
Pattern Bargaining

353. A principal objective of the WR Act is to ensure that the primary responsibility for determining matters affecting the relationship between employers and employees rests with the employer and employees at the workplace or enterprise level.  Despite the Australian Government’s efforts to encourage bargaining at the enterprise level, evidence of ‘pattern bargaining’ exists in the construction industry.

354. Of the federal wage and non-wage agreements certified between 1 January 2002 and 30 June 2003, the WAD identified 4,843 construction industry agreements covering approximately 52,300 employees.  Of these agreements, 3865 (or 80 per cent) were identified as pattern agreements covering approximately 34 400 (or 66 per cent) of employees. 

355. Although the WAD records the details of outcomes in agreements rather than the processes used to obtain those outcomes, evidence on common outcomes can suggest where pattern bargaining may have occurred.  In particular, there are agreements across multiple workplaces that are identical in the wage increases and the conditions of employment they provide.  WAD collects data on such agreements and identifies them as pattern agreements.

356. The evidence of ‘pattern bargaining’ was also confirmed by the Royal Commission, which found that one-size fits all agreements are routinely forced upon employers and employees by unions with no real opportunity for negotiation.  This approach works against the goal of an inclusive and cooperative workplace relations system that sustains and enhances Australian living standards, jobs, productivity and international competitiveness.

357. To address this, the BCII Bill makes it clear that pattern bargaining is not ‘genuine bargaining’ and that the AIRC can suspend or terminate a bargaining period where a party engages in pattern bargaining.
Summary – 
The Australian Government’s policy is that wages and conditions of employment are best determined at the enterprise level.

The Royal Commission confirmed that there was evidence of pattern bargaining, with one size fits all agreements routinely forced upon employers and employees by unions with no real opportunity for negotiation.

To address this, the BCII Bill makes it clear that pattern bargaining is not ‘genuine bargaining’ and that the AIRC can suspend or terminate a bargaining period where a party engages in pattern bargaining.
Part G (iii): Employment-related matters in the building and construction industry, including the nature of independent contractors and labour hire in the industry and whether the definition of employee in workplace relations legislation is adequate to address reported illegal labour practices.

358. The Commonwealth Government submission to the Cole Royal Commission in May 2002, provided an overview of the nature of employment relationships in the building and construction industry, including the high proportion of self-employed sub-contractors and the use of labour hire in the industry (see Attachment F).
359. The Royal Commission’s Discussion Paper 11, Working Arrangements – Their effects on Workers’ Entitlements and Public Revenue, raised the issue of adopting a standard definition of employee in order to overcome the blurring of distinction between an employee and a contractor.

360. The Australian Government believes that there should be freedom of choice about the best arrangements for performing work.  Sometimes, the employment relationship may be most appropriate.  At other times, independent contractor arrangements may be preferred.  Workers who choose to be employees in the traditional sense will attract the full range of protection provided by industrial legislation.  Those who choose to work as contractors necessarily give up the security of that protection for other benefits such as flexibility and market freedom. 
361. The federal workplace relations regime does not contemplate a worker being anything other than an employee or an independent contractor.  The courts will determine on a case by case basis whether a ‘dependent contractor’ is best characterised as an employee or an independent contractor, using established common law indicators.  Workers requiring protection are those who are coerced into contracts, or who are subject to ‘sham’ contracts which deliberately set out to deny workers their entitlements under the law.  Remedies exist under the WR Act and the common law for workers who find themselves in these circumstances.

362. The Government’s view is that Australian case law has developed sufficiently to give a fairly clear picture of who is an employee.  The WR Act does not seek to regulate the contractual relationship beyond providing for remedies in relation to unfair contracts and protecting FoA for contractors.  Contractors also have access to remedies under the TP Act, State legislation, and at common law.

363. Deeming certain groups to be employees or creating rigid rules as to what is (or is not) employment for the purposes of workplace relations law is likely to cause detriment to the industry by diminishing the flexibility of the system.

364. The Government does not support adopting as the definition of employment for workplace relations purposes the test applied by the Australian Taxation Office in relation to Alienation of Personal Services Income, if it results in imposing additional regulation on people who have chosen to enter into contractual relationships.  The productivity, efficiency and cost implications of such a move would extend beyond the building and construction industry.

365. Recommendation 100 of the Royal Commission’s report suggested that the Commonwealth initiate, through the WRMC, the development of a code of practice for labour hire in the industry, in order to overcome uncertainty in relation to employer responsibilities for the workers’ safety and entitlements.  This recommendation is currently under consideration by the Australian Government.  However, the Government does not support artificially constraining the types of flexible working arrangements offered by labour hire by either including labour hire workers in definitions of employee, or deeming them to be employees for the purposes of workplace relations legislation.

Summary
The Government believes that there should be freedom of choice about the best arrangements for performing work.
The Government’s view is that Australian case law has developed sufficiently to give a reasonably clear picture of who is an employee.

The Government does not support artificially constraining the types of flexible working arrangements offered by labour hire by either including labour hire workers in definitions of employee, or deeming them to be employees for the purposes of workplace relations legislation.
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Attachment A
CONSULTATION PROCESS – BUILDING AND CONSTRUCTION INDUSTRY REFORM
Summary

The Australian Government is undertaking an extensive public consultation process on reform of the building and construction industry in response to the Royal Commission.

There have been four phases in the 2003 consultative process.  The first phase focussed on the release of the Royal Commission’s final report in late March 2003, with Ministerial and Departmental initial briefing with industry participants, and wider public information provision.  The Government highlighted the major findings and recommendations of the Royal Commission.  The then Minister for Employment and Workplace Relations, the Hon. Tony Abbott MP, also announced that the Government, as part of its initial response, had accepted the key Royal Commission recommendations.

The second phase saw the Government consult with key industry participants to ensure they had the opportunity to understand the content of the report and the recommendations that Commissioner Cole had presented to the Government.  The Government was also seeking industry views as it finalised the details of its building industry reform strategy. 

On 18 September 2003, the third phase commenced with the release of the Exposure Draft of the Building and Construction Industry Improvement Bill (BCII Bill) for public comment.  This phase focussed on informing industry participants and the public of the substance and benefits of the Government’s reform package.  Public feedback was sought on the BCII Bill.

The fourth phase was marked by Minister Andrews’ introduction of the BCII Bill into the House of Representatives, on 6 November 2003.  Coinciding with the introduction of the Building Bill, Minister Andrews announced the Government’s progress in addressing the Royal Commission’s 212 recommendations.  This phase also involved continued information provision to industry participants and the general public, particularly concerning changes made to the BCII Bill as a result of the exposure draft period.

Throughout the consultation process, Ministers Abbott and Andrews have made presentations to organisations and conferences, and met with the major building employer associations, the ACTU and building unions.  

Ministers have also consulted with State and Territory Governments, primarily through the relevant ministerial councils.  DEWR has also briefed State and Territory Government officials on the Australian Government’s strategy for reform of the building industry.

The Department has been engaged in providing on request presentations and briefing to organisations on the Royal Commission.  Also, information kits and a Departmental website (www.workplace.gov.au/building) are available to the public to obtain information on the Royal Commission and the Australian Government’s response. 

The Interim Building Industry Taskforce has also provided presentations to interested parties on its activities and operates a website and 1800-number to receive information on the building industry. 
In total, the Government received 68 submissions from industry participants on the Royal Commission and exposure draft of the Bill (seven relating to the Royal Commission, and 61 to the Exposure Draft).   

Exposure Draft

On 18 September 2003, Minister Abbott released an Exposure Draft of the BCII Bill for public comment.  
The exposure draft process was designed to seek technical comments, particularly from industry participants who will use the legislation.  Over a four week period, detailed comments on the Exposure Draft were sought from State and Territory Ministers; employer associations; workers; unions; lawyers; managers; owners; and customers of the industry. 
To assist key stakeholders in commenting an electronic copy of the exposure draft of the Bill was released on 18 September 2003.  Comments were received through the Department’s website or in writing to the Department until 17 October 2003.

To assist in explaining the legislation, the department developed an information kit.  This kit contains information sheets on the contents of the BCII Bill, a guide to the Bill, the Ministerial speeches, media releases, a brochure and questions and answers on the Bill.  These kits were provided to industry participants at meetings or available to the public through the Departmental website.
Submissions 

The Government received a total of 61 submissions on the exposure draft of the Bill.  All submissions were submitted as confidential documents not for public release.  However, a number of industry participants, such as Ai Group, MBA, ACCI, and ACTU have made their submissions publicly available. 

All submissions have been analysed by the Department and assessment made whether the changes proposed would reflect existing Government policy, and mirror aspects in other Bills currently before Parliament.
As a result of the submissions received and other comments obtained during the consultation period, changes were made to the Bill that was introduced.  A copy of the changes is at Attachment B
Attachment B
	Amendments to Exposure Draft of BCII Bill

	Clause
	Amendment

	Clause 3 – Main Object of Act
	Inclusion of reference to encouraging the pursuit of high employment in the building industry.

	Clause 4 - Definition of Building Employee
	Removal of words ‘offers to accept’ to narrow definition

	Clause 4 - Definition of Building Industry Participant
	Removed ‘member of a building association’ to narrow definition

	Clause 5 – Definition of building work
	Removal of ‘maintenance’ from subclauses 5(a), 5(b) and 5(g) (i) and (ii).  

Defining railways to exclude rolling stock

Amending 5(d)(iv) to refer to the prefabrication of made-to-order components



	Clause 13 – Ministerial Directions
	To make clear the general nature of ministerial directions by expressly providing that directions cannot be given to the ABC Commissioner about a particular case

	Clause 15 – Delegation by ABC Commissioner
	Delegations to be listed in annual report prepared under clause 16 and made publicly available (eg on the Internet)

	Clause 16 – Annual report
	Delegations to be included in annual report

	Clause 26(3)(b) – Building Code
	Change ‘building participant’ to ‘building industry participant’

	Clause 33 – Ministerial Directions
	To make clear the general nature of ministerial directions by expressly providing that directions cannot be given to the Federal Safety Commissioner about a particular case

	Clause 35 – Delegation by the Federal Safety Commissioner
	Delegations to be listed in annual report prepared under clause 16 and made publicly available (eg on the Internet)

	Clause 36 – Annual report
	Delegations to be included in annual report

	Clause 64 – Representation Ballots
	Include regulation making power to set out particular processes in relation to ballot 

	Clause 71 – Enforcement of building awards, agreements and orders
	Moved from Chapter 13 to end of Part 3 of Chapter 5

	Clause 72 – Definitions for Industrial Action Chapter
	To make clear that legitimate employee and employer action is not caught by paragraph (c) of the definition of industrially-motivated, the definition has been amended by including the words “of industrial associations” after “advancing industrial objectives”.

	Clause 83 – Negotiations must precede building industrial action
	To include a reference to compliance with directions as well as compliance with orders.

	Clause 86 – definition of prescribed number for secret ballots
	The number of employees required to support an employee initiated protected action ballot reduced from 4 to 2

	Clause 99 – Matters to be included in order
	An additional matter will be inserted to require a ballot order for a postal ballot to be conducted by declaration voting.

	Clause 134 – AIRC orders to stop industrial action
	New subclause to provide that if the AIRC can make an order under clause 134, then it cannot make an order under the equivalent provision of the WR Act (section 127) in relation to the same action

	Clause 140 – Federal Court not to restrain certain legal proceedings
	Removal of restriction on Federal Court issuing final anti-suit injunctions

	Clause 142 – Definition of bargaining services
	Inclusion of definition of ‘bargaining services’ that includes State employment agreements for the purposes of Chapter 7 (FoA Chapter)

	Clause 155 – Prohibited reasons
	Extend the prohibition on conduct relating to the payment of fees so that it also applies to building employees – new para 155(1)(ca)

	Clause 158 – Building associations acting against building employers
	Extend the prohibition on building associations taking action to coerce an employer to pay a fees (however described) to a building association – new para 158(2)(e)

	Clause 159 – Building associations acting against building employees etc
	Extend the reasons in the existing prohibition on building associations taking action against building employees (or prospective building employees) – new paras159(2)(d) – (h)

	Clause 160 – Building associations acting against members
	Extend the reasons in the existing prohibition on building associations acting against members – new paras 160(e) – (h)

	Clause 161 – Building associations acting against building contractors etc
	Extend the reasons in the existing prohibition on building associations acting against building contractors and other persons – new sub paras 161(2)(a)(iii) – (v), 161(2)(b)(iii) – (v) and 162(2)(c)(iii), subclause 161(2A) and para 161(3)(b) 

	Clause 161 – Building associations acting against building contractors etc
	Insertion of provision that subclause 161(2) does not prevent a building association entering into an arrangement with a third party for the provision of benefits to members – new subclause 161(3)

	Clause 162 – Building associations acting against building contractors etc to encourage contraventions
	Insertion of new clause 162 – to ensure that a building association cannot advise, encourage or incite a person or threaten to take industrial action against a person to coerce that person to take action that would contravene clause 154(2) (prohibited reasons).  Equivalent provision is already made re action against employers.

	Clause 173 – Coercion of persons to make etc certified agreements
	Inclusion of clause modelled on subsection 170NC(3) of the WR Act, which prevents an employer coercing or applying undue pressure to an employee not to request union representation in relation to a section 170LK agreement

	Clause 174 – Discrimination against employer in relation to industrial instruments
	Narrow the prohibition on discrimination.  Replace prohibition on the ground that an employer’s employees are covered by or proposed to be covered by an industrial instrument that contains particular kinds of provisions with a prohibition on discrimination based on the fact that an employer has an agreement with a particular party

	Clause 178 – Right of Entry
	Amendment to definition of “entry notice” – is now in the form approved under clause 179 rather than as contained in Schedule 1

	Chapter 9 – Right of Entry Statement
	Move requirements for Right of Entry notice from Act to Regulations to allow flexibility – new clause 179.  The Bill will require RoE statement to specify:

· the premises to which it relates; 

· the union to which it relates; and

· any information prescribed in the regulations.

	Clause 182 – Permit not to be issued in certain circumstances
	Amendment to para 182(3)(b) to insert reference to clause 209

	Clause 189 – Rights of permit holder after entering premises
	Insertion of new subclause 189(3)

	Clauses 195 & 204 – Exclusion of right of entry under other industrial laws
	Expand exclusion of right of entry to cover state industrial instruments

	Clause 209  - Power of AIRC to settle industrial disputes 
	Insert a provision equivalent to section 285G of the Workplace Relations Act, to allow AIRC to prevent or settle disputes re the right of entry provisions

	New clause 211 – Annual statement of money held on behalf of members
	New clause to require a Commonwealth building organisation to lodge in the Industrial Registry a statement on the total amount of funds held on behalf of members within 90 days of the end of the organisation’s financial year.

	Clause 214 – Financial Reports under the WR Act
	Expand financial reporting guidelines to cover income and funds of entities ‘related’ to a reporting unit eg trusts 

	New subclause 214(5) – Annual Reporting of organisations 
	Expand range of matters that must be included in a building organisations operating report, to cover information about related entities

	Clause 214 – Financial reports under the WR Act
	Amend 214(6) to make clear that compliance report prepared by Industrial Registrar relates to reports lodged “in that year”

	Clause 216 – Additional ground for deregistration by court
	Insertion of new 216(2) to provide that a finding of fact by the Federal Court in proceedings under the BCII Act for an injunction, or an interim injunction, is admissible as prima facie evidence of that fact in a deregistration application (this reflects the WR Act)



	Clause 219 – Representation orders
	Amendment of subclause 219(3) so that definition of eligible person expressly includes employers and organisations.

	Clause 227 – Penalties for contravention of civil penalty provisions
	Changing reference from Court to court.

	Clause 230 – ABC Commissioner’s powers to obtain information etc
	Inclusion of additional offence where a person refuses or fails to comply with requirement to give answers on oath or affirmation – new para 230(6)(iv)

	Clause 230 – ABC Commissioner’s powers to obtain information etc
	Definition of ‘assistant’ in subclause 230(8) to include ABC inspectors

	Clause 233 – Retention and copying etc. of documents
	Amend subclause 233(2) to provide that ‘assistants’ are also authorised to certify copies of documents.

	Clause 237 – Power to enter Premises
	Include as a compliance purpose “ascertaining whether a court order relating to a designated building law” is being complied with – new para 237(1)(aa)

Amend subclause 237(5) to enable ABC Inspectors to inspect and make copies of documents on the same basis as union officials exercising right of entry powers under subclause 189(3).
In exercising this power, the ABC Inspector will need to have reasonable grounds to believe that the documents/records are relevant to a compliance purpose as defined in subclause237(1).

	Clauses 240(5) and 241(5) – Power to enter premises
	Amend subclauses 240(5) and 241(5) to enable Federal Safety Officers to inspect and make copies of documents while on premises, on the same basis as ABC Inspectors

	Clause 242 – Protection of Confidential Information
	Scope of exceptions narrowed

	New clause 243 – Reports not to include information relating to an individual’s affairs
	Insertion of new clause 243 to protect personal information

	Clause 249 – ABC Commissioner intervention in court proceedings
	Alteration to test for intervention by ABC Commissioner – intervention must be in the public interest

	Displacement of certain WR Act provisions
	Displace WR Act sections 127 and 170NC
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SECOND READING SPEECH BY MINISTER FOR EMPLOYMENT AND WORKPLACE RELATIONS, THE HON KEVIN ANDREWS MHR

Building And Construction Industry Improvement Bill 2003
6 November 2003

This Bill is a key plank in the most significant reform of the building and construction industry ever attempted.  It responds to the findings and recommendations of the Royal Commission into the Building and Construction Industry, which was the most comprehensive independent investigation of the industry undertaken in Australia.  At the core of the Royal Commission’s findings about the building and construction industry is an entrenched culture of lawlessness, coupled with widespread inappropriate practices that act against choice, productivity and safety.  

The Royal Commission found that the commercial construction industry is characterised by illegal and improper payments, chronic failure to honour legally binding agreements, regular flouting of court and commission orders and a culture of coercion and intimidation

At the heart of the findings is lawlessness.  It is exhibited in many ways.  There are breaches of the criminal law.  There are breaches of laws of general application to all Australians where the sanction is a penalty rather than possible imprisonment.  There are breaches of many provisions of the Workplace Relations Act 1996 (Cwth).     [Volume 1, page 6, para 17]

The industrial setting cannot excuse such conduct; the laws of this country must apply equally to all citizens whether they are union officials, employers or workers.  The Royal Commissioner encapsulated this imperative when he said 

Collective action, having as its purpose the defeat of the operation of the law, cannot be permitted to prevail over the will of the Australian people as expressed through the Parliament and applied through the courts.  I acknowledge the rights, advantages and merits of collectivism, but where they conflict with the rule of the law, the rule of law must prevail.  Otherwise, there is anarchy.  [Volume 3, page 14, para 31]

The Royal Commission found that the building and construction industry is unique in its culture, stating that

These findings demonstrate an industry which departs from the standards of commercial and industrial conduct exhibited in the rest of the Australian economy.  They mark the industry as singular.  They indicate an urgent need for structural and cultural reform.  [Vol 1, page 6, para 16]

Civil, criminal and industrial laws are breached with impunity in the building and construction industry due to weaknesses in the current enforcement mechanisms.  The Royal Commission found existing bodies ill-equipped, under-resourced and lacking in the focus necessary to bring about real and lasting cultural change.  A single regulator dedicated to ensuring that industry participants comply with the law is clearly required.

Practices that would not be tolerated in other industries are widespread in the building and construction industry.  The Royal Commission found that pattern bargaining has undermined the system of workplace-level agreement-making implemented by the Workplace Relations Act 1996.  Workplace agreement making gives employers and employees genuine choice about their workplace arrangements and provides opportunities to negotiate more flexible and productive arrangements tailored to their specific needs.  These opportunities are denied in the building and construction industry where instead pattern bargaining is the norm and one-size-fits-all ‘pattern’ agreements are routinely imposed on employers and employees by unions, with no real opportunity to negotiate.  Such agreements can increase costs and limit productivity growth.

Freedom of choice is a core principle underpinning the Workplace Relations Act 1996 and is a hallmark of this Government’s workplace relations reforms.  But choice is denied to construction industry participants.  Pressure is applied to contractors and sub-contractors to incorporate informal industry-wide or project agreements into their workplace agreements.  Employers, employees and independent contractors are subject to coercion and discrimination because of their choices about union membership and form of workplace agreement.

Another serious concern is the standard of occupational health and safety in the industry, which the Royal Commission found to be unacceptable.  All employees, whether in the commercial construction industry or any other, have the right to expect a safe workplace.  To improve occupational health and safety performance in the industry, behavioural and cultural change is necessary above all else.  The Australian Government, as a major client of the building and construction industry, is well positioned to drive such change. 

The building and construction industry continues to perform poorly on industrial action measures.  Last year the strike rate for the building and construction industry was almost 7 times the strike rate for all industries combined.  The industry, which constitutes around 6 per cent of the Australian economy, accounted for almost 40 per cent of the working days lost to industrial action.

These failures in the regulatory and compliance framework are costing us all.  The building and construction industry is critical to the welfare and prosperity of the nation.  Everything we buy, consume or use has a building cost component.  Independent analysis by Econtech indicates that if labour productivity in the commercial construction sector matched labour productivity in the domestic housing sector, the CPI would 1 per cent lower, GDP would be 1 per cent higher and consumers would enjoy $2.3 billion in economic benefits each year.

To unlock these economic benefits for all Australians, substantial and lasting reform is needed.  That reform must be structural, cultural and directed at the specific problems of the industry.  The Government accepts the Royal Commission’s assessment that this will only be achieved through industry-specific regulation.

As noted by the Royal Commissioner, all previous reform attempts by governments – State and federal, ALP and Coalition - have failed.  The Howard Government has taken heed of those lessons and is proposing a comprehensive strategy that avoids the weakness identified by the Royal Commission in previous reform attempts.  A structural framework appropriate to the circumstances of the industry and a permanent and dedicated enforcement agency are the keys to real and lasting reform of the building and construction industry.

Key elements of the Bill

Compliance and Enforcement

The centrepiece of the BCII Bill’s approach to improving compliance with the law in the building and construction industry is the establishment of the statutory position of the Australian Building and Construction Commissioner (the Building Commissioner).  

The Building Commissioner will head an agency charged with monitoring, investigating and prosecuting breaches of federal workplace relations laws in the industry.  To secure broader compliance with the law across the industry, the Building Commissioner will be able to refer other matters to the relevant State or federal agency.

The Building Commissioner will have the power to appoint Australian Building and Construction Inspectors to monitor compliance with the Workplace Relations Act 1996, the new Building Act and the Australian Government’s Building Code.  The Building Commissioner’s enforcement role will be underpinned by a stronger compliance regime with increased penalties that are more appropriate to the circumstances of the industry.

The Workplace Relations Act will continue to provide the basis for workplace relations regulation in the industry.  The Bill strengthens and in some respects extends its provisions to address the inappropriate practices identified by the Royal Commission. 

In line with the Royal Commission’s recommendations the Bill will have a wide application through the use of a range of constitutional powers, including the corporations power, and a broad definition of ‘building work’.  The legislation is designed to apply to the commercial construction sector and therefore largely excludes the domestic housing sector.

It is important that the Bill have a wide coverage, through a broad definition of building work, so that it can effectively bring about the structural and cultural change the industry requires.  Construction unions have demonstrated a willingness to target companies manufacturing products for the industry in pursuit of their industrial goals.  For instance, the Royal Commission case study on the Saizeriya project in Victoria showed a union placing bans on the fabrication of steel products destined for the project.

The definition is therefore intended to ensure that the problems endemic in the industry are not shifted further down the contractual chain and that all those involved in the construction industry, whether on site or supplying essential materials, are covered by the enhanced regime to be introduced by the Act.  

Importantly, the definition of building work is able to be modified by regulations.  This will ensure that minor adjustments can be made, to address any issues that may emerge from the practical operation of the Act.  Any non-construction related activity that is inadvertently captured will be able to be excluded from the operation of the Act.  Similarly, it will enable the addition of other categories of building work, should the need arise.  

Establishing employment conditions

Employment conditions in the industry will continue to be set through agreements and awards made under the Workplace Relations Act, with some additional rules applying to agreement and award-making processes.

A number of measures address the practice of pattern bargaining which is a major cause of the excessive costs and inappropriate practices in the industry.  Injunctions to stop pattern bargaining conduct will be available.  Agreements will only be able to be certified if the AIRC is satisfied that the agreement was not reached through pattern bargaining.

The Bill retains the current degree of access to project agreements under the Workplace Relations Act.  To prevent project agreements being used inappropriately for pattern bargaining purposes, the Bill renders any new project agreements not certified under the Workplace Relations Act unenforceable. 

Measures to limit pattern bargaining will be complemented by measures to promote genuine enterprise bargaining.  The Bill provides additional guidance to assist the AIRC to determine whether building industry participants have genuinely tried to reach agreement.  These indicators describe a range of appropriate bargaining behaviours, designed to enhance the quality and efficacy of the bargaining process.  The list of indicators is non-exhaustive – other behaviours and approaches may indicate that a party is genuinely trying to reach agreement.  These factors in no way limit or modify Justice Munro’s important ruling on whether or not a negotiating party is genuinely trying to reach agreement in Australian Industry Group v Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union.

The Bill provides for further simplification of building and construction industry awards to address the potential, identified by the Royal Commission, for the number and scope of allowances applying in the industry to lead to confusion, disagreement and industrial disruption.   

Industrial Action

Access to protected industrial action under the Workplace Relations Act will continue to be available for negotiating building certified agreements, with some modifications to address the particular problems of the industry.

There will be a maximum 14-day period for protected action followed by a mandatory 21 day cooling-off period.  Further protected action will not be available unless specifically approved by the AIRC.  To attract protection, industrial action will be required to be approved democratically by a secret ballot of the employees who could take the action. 

Reflecting the recommendations of the Royal Commission, there will be a clear delineation between lawful and unlawful industrial action – industrial action that is not for the legitimate purpose of advancing claims for a building certified agreement, and is not authorised through the processes set out in the Bill, will be expressly unlawful.  

A party taking unlawful action will be exposed to penalties and damages.  There will be improved access to sanctions in the form of injunctions, pecuniary penalties and compensation for loss suffered as a consequence of unlawful action. 
The Bill also contains measures to prevent spurious occupational health and safety concerns being used to justify industrial action about other issues.  The Royal Commission found that the misuse of occupational health and safety issues as an industrial tactic ‘cheapened’ legitimate occupational health and safety concerns within the industry.

Genuine Freedom of Association

The Bill will enhance freedom of association protection in the industry by introducing a series of general prohibitions dealing with the most common forms of inappropriate conduct and addressing specific gaps in the current provisions identified by the Royal Commission.  

A range of measures will ensure that contractors operating in the industry are better protected.  The Bill prohibits discrimination and coercion in relation to whether or not a person has a particular form of workplace agreement or an agreement with particular terms.  

Responsible Organisations
The Bill enhances the regulatory framework for unions and employer organisations, with a particular focus on improving financial accountability and arrangements for union right of entry to the workplace.  The Royal Commission considered improving compliance with right of entry provisions to be a key reform priority. 

The Bill addresses the potential for concurrent federal and State regulation of right of entry to undermine the compliance regime; strengthens the requirements for obtaining a right of entry permit and significantly expands the grounds for suspension and revocation of permits.  The Building Commissioner will play a key role in enforcing the new right of entry regime.

Leading by example

The Australian Government will use its position as a key client in the building and construction industry to provide leadership in workplace safety and other workplace relations matters and drive reform across the industry.  The Bill provides for the appointment of a Federal Safety Commissioner who will promote improved occupational health and safety standards across the industry generally and will have a specific role in relation to Australian Government funded building and construction projects as the accrediting authority.

Through administration of the accreditation scheme for Commonwealth building contracts, the Federal Safety Commissioner will test contractors’ occupational health and safety credentials on-the-job, as well as through their management policies and systems, before they enter into contracts with the Commonwealth to carry out building work.

More broadly, the Australian Government will provide leadership and drive reform through the new Australian Government Building Code.  The Bill provides for a Code to be issued, which applies to building contractors that are constitutional corporations or to building industry participants carrying out building work in a Territory or Commonwealth place.  The Australian Government is committed to rigorously applying the Code to cover all construction projects that have Australian Government funding, subject to financial thresholds.  The Code will be issued by the Minister following consultation with a broad range of industry participants and organisations.  

The Building Commissioner, through Building Inspectors, will have responsibility for monitoring compliance with the Code.  The Federal Safety Commissioner will have responsibility for monitoring compliance with the occupational health and safety aspects of the Code.  Through the Code, the Australian Government will promote best practice outcomes in workplace relations and workplace safety that will ‘raise the bar’ for the entire industry. 

Conclusion

The Australian Labor Party has acknowledged the problems of the building and construction industry.  Their challenge is whether they are prepared to separate themselves from the lawlessness of this industry, or bow to the thuggery of well-known and vocal elements.  It is a choice between acting for the benefit of all Australians, especially workers and their families, or protecting behaviour that is unlawful, harmful and costly to us all.

The Government has made its choice.  I commend the Bill to the House.

Building and Construction Industry Improvement (Consequential and Transitional) Bill 2003

The second reading speech for this Bill was incorporated in the speech to the Building and Construction Industry Improvement Bill 2003.

Attachment D (i)

table of the government’s response to the 212 RECOMMENDATIONS of the royal commission into the building and construction industry

	
	Recommendation
	Australian Government response

	1
	Amendments to Royal Commission Act 1902 (C’wth)
	Under consideration by the Australian Government

	2
	Pattern bargaining prohibited in the new Building and Construction Industry Improvement Act (BCIIA)
	The Government’s response to this recommendation is reflected in the Building and Construction Industry Improvement Bill (BCIIB).

	3
	Nominal expiry date (NED) of agreements
	The Government’s response to this recommendation is reflected in the BCIIB.

	4
	AIRC not to certify pattern agreements
	The Government’s response to this recommendation is reflected in the BCIIB.

	5
	Ballot of employees re representation in agreement negotiation
	The Government’s response to this recommendation is reflected in the BCIIB.

	6
	Limit on retrospective pay increases.  Legislation to have objective that parties reach agreement before NED of existing agreement.
	The Government’s response to this recommendation is reflected in the BCIIB.

	7
	Representation of minority interests in bargaining
	The Government’s response to this recommendation is reflected in the BCIIB.

	8
	Genuine bargaining
	The Government’s response to this recommendation is reflected in the BCIIB.

	9
	Secret ballots before protected industrial action
	The Government’s response to this recommendation is reflected in the BCIIB.

	10
	Ban on unprotected industrial action
	The Government’s response to this recommendation is reflected in the BCIIB.

	11
	Limits on protected industrial action
	The Government’s response to this recommendation is reflected in the BCIIB.

	12
	No discrimination against contractors on the grounds of agreement type
	The Government’s response to this recommendation is reflected in the BCIIB.

	13
	Limits on certification of project agreements
	The Government’s response to this recommendation is reflected in the BCIIB.

	14
	Statutory prohibition on non pertaining matters including union bargaining fees for non-members
	The Government’s response to this recommendation is reflected in the BCIIB.

	15
	Statutory prohibition on industrial action in pursuit of claims for non pertaining matters
	The BCIIB contains a prohibition on industrial action in pursuit of matters that do not pertain to the employment relationship.  The recommendation to provide the Federal Court with the power to make declarations about whether or not a matter pertained has not been accepted.

	16
	Secondary boycotts in support of bargaining proscribed
	The Government’s response to this recommendation is reflected in the BCIIB.

	17
	The Commonwealth to foster a new paradigm in the building and construction industry.  Work must be performed safely, as well as on budget and on time.
	Accepted.  This recommendation is being addressed through changes to the National Code.

	18
	Regular occupational health and safety (OHS) conferences for the industry to be organised by National Occupational Health and Safety Commission (NOHSC).
	The Government has referred this recommendation to NOHSC for action.

	19
	The Commonwealth refer submissions, evidence and other material tendered before the Royal Commission that related to occupational health and safety to NOHSC.
	Under consideration by the Australian Government.

	20
	Uniform national OHS standards in the industry a priority under the National Priority Action Plan.
	The Government has recommended to the Workplace Relations Ministers Council (WRMC) that NOHSC progress action on developing national OHS standards for the industry.

	21
	NOHSC reporting to WRMC on OHS in the industry.
	The Government has referred this recommendation to NOHSC for action.

	22
	Tabling NOHSC reports (as per recommendation 21) on OHS in the Parliament.
	Under consideration by the Australian Government.

	23
	Use and development of the comparative performance monitoring project in the industry.
	The Government will continue and further develop the CPM project with the support of NOHSC.

	24
	Investigate appropriateness of UK construction regulations
	The Government has referred this recommendation to NOHSC for action.

	25
	Develop guidance and use of safe design by public and private sectors and investment funds.
	The Federal Safety Commissioner (FSC), established by the BCIIB, will promote the consideration of safe design.

	26
	OHS to be a core principle of value for money in Commonwealth Procurements Guidelines.
	OHS will be a core element of the Building Code and the requirement to implement the Code will be incorporated in the Commonwealth Procurement Guidelines. 

	27
	Obligations of designers on Commonwealth construction in relation to OHS.
	Designers will be required to consider OHS when preparing designs for Government construction projects.

	28
	Public Works Committee to have regard to OHS measures.
	Accepted.  The Public Works Committee will continue to address OHS issues in its work as appropriate.

	29
	Establishment of Commonwealth pre-tender OHS qualification scheme.
	To be implemented on the establishment of the FSC.

	30
	Head contractor contractual OHS obligations on Commonwealth funded projects.
	To be implemented on the establishment of the FSC.  

	31
	Tied grants to the State and Territories for additional OHS inspectors.
	OHS inspection regimes are the responsibility of individual States and Territories.  The Government does not propose to use tied grants for this purpose.

	32
	System of periodic inspection by State inspectors on Commonwealth projects exceeding $3m, funded by the Commonwealth.
	Under consideration by the Australian Government.

	33
	Establishment of the Office of the Commissioner for Occupational Health and Safety in the Building and Construction Industry (Federal Safety Commissioner).
	Accepted.  The BCIIB establishes the FSC.

	34
	Consequential OHS amendments to the National Code.
	The Building Code, enabled by the BCIIB, will include provisions dealing with OHS.

	35
	A new legislative scheme for dealing with OHS disputes in the industry.
	The BCIIB establishes arrangements for dealing with OHS disputes.

	36
	A privacy code be developed for the building and construction industry in accordance with Part IIIAA of the Privacy Act 1988 (C’wth)
	Under consideration by the Australian Government.

	37
	A provision, modelled on s. 170MN of the Workplace Relations Act 1996 (C’wth) (WR Act), be included in new BCIIA.
	Accepted.  This recommendation is being addressed through the BCIIB.

	38
	Protected action not to be available to support claims outside of the employer/ employee relationship, and a power for the Federal Court to issue a declaration on such matters.
	The BCIIB contains a prohibition on industrial action in pursuit of matters that do not pertain to the employment relationship.  The recommendation to provide the Federal Court with the power to make declarations about whether or not a matter pertained has not been accepted.

	39
	Obligation to notify the Australian Building and Construction Commission (ABCC) of s.127 orders and giver powers to the ABCC to vary or enforce such orders.
	Accepted.  This recommendation is being addressed through the BCIIB.

	40
	The National Code and the Implementation Guidelines apply to all projects to which the Commonwealth directly or indirectly provides funds for construction.
	Accepted.  States and Territories have been advised that the National Code and the Implementation Guidelines will apply to significant new projects which are fully or partly federally funded.  The extension of the National Code and the Implementation Guidelines to all construction projects indirectly funded by the Australian Government, subject to agreed funding thresholds, will take effect from 1 January 2004.

The Implementation Guidelines will be revised to reflect this broader application. 

	41
	The Commonwealth should agree only to do business with those who comply with the Implementation Guidelines on both publicly and privately funded projects.
	This recommendation will not be actioned at this stage.

	42
	A national system of private sector pre-qualification based initially on self-assessment and self-certification by way of statutory declaration.
	This recommendation will not be actioned at this stage.


	43
	The obligation of all Commonwealth departments and agencies to comply with the National Code and the Implementation Guidelines in all building and construction procurement activities be emphasised by prominently stating an obligation in the substantive section of the Procurement Guidelines and making that obligation clear to all those Commonwealth departments and agencies which are bound by them.
	Accepted.  States and Territories have been advised that the National Code and the Implementation Guidelines will apply to significant new projects which are fully or partly federally funded, subject to funding thresholds.  The Commonwealth Procurement Guidelines will be revised to include the requirement to comply with the National Code and Implementation Guidelines.

	44
	Where there is a direct and quantifiable loss to the Commonwealth, contractors or subcontractors, arising from unlawful industrial action in consequence of the insistence by the Commonwealth on compliance with the National Code and Guidelines, the loss should be recovered from whoever caused that loss.
	The BCIIB prohibits unlawful industrial action and provides an avenue for recovery of losses.

	45
	Department of Employment and Workplace Relations (DEWR) to be the lead agency within the Commonwealth in relation to the National Code and the Implementation Guidelines.
	Accepted.

	46
	The Commonwealth reviews its arrangements for the oversight and monitoring of the National Code and its implementation, with a view to devising review mechanisms.
	Accepted.  DEWR, in consultation with other agencies will review current arrangements for the oversight and monitoring of the National Code and its implementation in line with the criteria identified by the Royal Commission.

The FSC will establish its own arrangements for the monitoring and review of OHS-related elements of the National Code and Implementation Guidelines.

	47
	ABCC have a presence on the revitalised Code Monitoring Group and have the capacity to investigate Code breaches.
	The Government’s response to this recommendation is reflected in the BCIIB.

The Government will give further consideration to ABCC presence on the Code Monitoring Group.

	48
	DEWR to take a lead role in sponsoring a periodic, cross-portfolio review of the Commonwealth’s performance in implementing the National Code.
	Accepted.  To be implemented through administrative means.

	49
	Parties bound by the National Code be required to report breaches to the ABCC.
	The BCIIB allows the ABCC to request reports on Code compliance.

	50
	ABCC and DEWR be authorised to publicise non-compliance with the National Code and the Implementation Guidelines by contractors and Commonwealth departments and authorities.
	The Government’s response to this recommendation is reflected in the BCIIB.

	51
	The National Code and the Implementation Guidelines be amended to ensure that they are consistent with the terms of BCIIA.
	Accepted.  This recommendation will be addressed following passage of the BCIIB.


	52
	The Implementation Guidelines to the National Code to include an obligation to comply with orders and directions of courts and tribunals.
	Accepted.  The Implementation Guidelines will be revised to reflect these changes.

	53
	Conduct contrary to the National Code to include bargaining fees on non-union workers, employer obligations to employ a non-working shop steward or delegate and compelling employers to employ an individual nominated by the union.
	Accepted.  The Implementation Guidelines will be revised to reflect these changes.

	54
	Right of entry (RoE) to building and construction sites that are subject to the National Code only be in accordance with the statutory right of entry, and an obligation to notify the ABCC if there are breaches of this requirement.
	Accepted.  The Implementation Guidelines will be revised to reflect these changes.

	55
	Provide that industrial action is not protected action if the reason or one of the reasons, for the action is the existence of a demarcation dispute between unions.
	Accepted.  This recommendation is being addressed through the BCIIB.

	56
	AIRC orders about demarcation disputes could be sought by any adversely affected person.
	Accepted.  This recommendation is being addressed through the BCIIB.

	57
	Provide that a person who suffers loss by reason of contravention of a demarcation order be entitled to bring proceedings to recover a civil penalty and compensation from the responsible party or parties.
	Accepted.  This recommendation is being addressed through the BCIIB.

	58
	ABCC have standing to apply for orders in relation to demarcation disputes, including orders for the imposition of a civil penalty.
	Accepted.  This recommendation is being addressed through the BCIIB.

	59
	Specific statement of objects relating to RoE.
	Accepted.  This recommendation is being addressed through the BCIIB.

	60
	No RoE permit unless Industrial Registrar is satisfied that union training has been conducted, and ‘fit and proper person’ assessment made.
	Accepted.  This recommendation is being addressed through the BCIIB.

	61
	A range of remedies be available where an organisation falsely certifies that it has provided an officer or employee with training as to the rights and obligations of permit holders. Those remedies include civil penalties and the payment of compensation.
	Accepted.  This recommendation is being addressed through the BCIIB.

	62
	AIRC to have a power to revoke or suspend the right of a union to obtain RoE permits and for all permits issued to be revoked or suspended.
	Accepted.  This recommendation is being addressed through the BCIIB.

	63
	Registrars have the power to impose conditions on the granting of permits, including conditions that the permit holder not be permitted to enter specified premises.
	Accepted.  This recommendation is being addressed through the BCIIB.


	64
	Entry and inspection provisions in the BCIIA be implemented to the full extent of Commonwealth Constitutional power.
	Accepted.  This recommendation is being addressed through the BCIIB.

	65
	The Commonwealth seek to persuade each State to enact mirror legislation.
	The Government will progress through WRMC. 

	66
	Persons exercising RoE to give occupier or employer a written Federal notice containing specified details at least 24 hours before entering premises.
	The Government’s response to this recommendation is reflected in the BCIIB.

	67
	RoE onto specified premises only in accordance with the Federal notice that was issued.
	The Government’s response to this recommendation is reflected in the BCIIB.

	68
	The Federal RoE notice must specify the suspected breach or an objectively reasonable suspicion on which entry is sought.  Notice to be provided to ABCC.  Civil penalties and possible orders against employers who destroy/conceal relevant documents.  AIRC to be able to issue certificates allowing union entry without notice in cases where destruction/concealment suspected.
	The Government’s response to this recommendation is reflected in the BCIIB.

	69
	RoE provisions in building industry awards and agreements to be removed.
	The Government’s response to this recommendation is reflected in the BCIIB.

	70
	ABCC be empowered to investigate complaints concerning RoE and seek revocation of permits.
	The Government’s response to this recommendation is reflected in the BCIIB.

	71
	Legislative directions to Registrars for suspension or revocation of RoE permits, including acting in an ‘improper manner’.
	The Government’s response to this recommendation is reflected in the BCIIB.

	72
	Meaning of action in an ‘improper manner’ when exercising RoE to be defined.
	The Government’s response to this recommendation is reflected in the BCIIB.

	73
	Mandatory minimum periods of suspension of RoE permits to be legislated for.
	The Government’s response to this recommendation is reflected in the BCIIB.

	74
	Right of appeal to AIRC against mandatory minimum periods of suspension.
	The Government’s response to this recommendation is reflected in the BCIIB.

	75
	Revocation of suspension of permits under state law can lead to federal revocation or suspension.
	The Government’s response to this recommendation is reflected in the BCIIB.

	76
	Specific offences relating to right of entry permits be outlined and attract civil penalties.
	The Government’s response to this recommendation is reflected in the BCIIB.

	77
	Increase maximum civil penalties for breach of right of entry permits in the industry.
	The Government’s response to this recommendation is reflected in the BCIIB.

	78
	Include statutory objects relating to freedom of association.
	The Government’s response to this recommendation is reflected in the BCIIB.

	79
	Make clear the conscientious objection certificates do not denigrate from FoA rights.
	The Government’s response to this recommendation is reflected in the BCIIB.


	80
	The regulation of freedom of association (FoA) in the BCIIA apply as broadly as possible having regard to Constitutional limitations.
	The Government’s response to this recommendation is reflected in the BCIIB.

	81
	The proposed FoA provisions extend to conduct intended to adversely affect a constitutional corporation.
	The Government’s response to this recommendation is reflected in the BCIIB.

	82
	The Commonwealth seek to persuade each State to enact complementary FoA provisions of specific application to the building and construction industry in terms which mirror those in the BCIIA. An alternative means of establishing a uniform regulatory environment would be for States to refer relevant powers to the Commonwealth.
	The Government supports this proposal, and will progress it through WRMC. 

	83
	FoA provisions in the BCIIA include a definition of ‘threat’ which specifies that threats may be direct, indirect, express or implied.
	The Government’s response to this recommendation is reflected in the BCIIB.

	84
	Simplified FoA provisions in the BCIIA to apply to all participants in the industry.
	The Government’s response to this recommendation is reflected in the BCIIB.

	85
	FoA provisions in the BCIIA provide that a person who engages in prohibited conduct, and intends to engage in that conduct for a prohibited reason, is taken to have engaged in the conduct for that prohibited reason.
	The Government’s response to this recommendation is reflected in the BCIIB.

	86
	Extension of the existing prohibition on offering inducements to cease being an officers/member of an industrial association to also prohibit inducements to become or remain an officer/member.
	The Government’s response to this recommendation is reflected in the BCIIB.

	87
	Extend the current prohibitions on industrial associations demanding that employers or contractors take action that is prohibited conduct so that an industrial association would contravene the FoA provisions irrespective of whether or not the employer or contractor is contemplating or even able to take such action.
	The Government’s response to this recommendation is reflected in the BCIIB.

	88
	To include an expanded definition of ‘discriminatory action’ which includes advising, encouraging or inciting another person to engage in discriminatory action.
	The Government’s response to this recommendation is reflected in the BCIIB.

	89
	BCIIA to include FoA provisions that prohibit industrial associations taking, or threatening to take, industrial action against a person with intent to coerce them to take discriminatory action.
	The Government’s response to this recommendation is reflected in the BCIIB.

	90
	Extend prohibition on industrial associations acting against independent contractors to include persons employed or engaged by independent contractors.
	The Government’s response to this recommendation is reflected in the BCIIB.

	91
	Provision equivalent to s298B (2) and s298V of the WR Act be replicated in the BCIIA.
	The Government’s response to this recommendation is reflected in the BCIIB.

	92
	FoA action can be taken by employees and contractors of persons targeted, not just the persons targeted.
	The Government’s response to this recommendation is reflected in the BCIIB.

	93
	ABCC be empowered to investigate FoA breaches, commence legal proceedings on FoA and fund legal representation of FoA parties.
	The Government’s response to this recommendation is reflected in the BCIIB.

	94
	FoA civil penalties increased from $10,000 and $2,000 to $100,000 and $20,000 respectively.
	The Government’s response to this recommendation is reflected in the BCIIB.

	95
	Union encouragement clauses in industry awards or agreements to be prohibited and all industry awards and agreements to include a standard FoA clause.
	The Government’s response to this recommendation is reflected in the BCIIB.

	96
	Draft legislative FoA provision prepared by the Royal Commission be referred to Office of Parliamentary Counsel.  
	Accepted.  The draft was provided to the Office of Parliamentary Counsel and taken into consideration in drafting the BCIIB.

	97
	Prohibition on industry associations requiring employers or contractors to employ or not employ a person, or to perform or not to perform designated duties.
	The Government’s response to this recommendation is reflected in the BCIIB.

	98
	Restriction on AIRC award making powers in relation to allowances.
	The Government’s response to this recommendation is reflected in the BCIIB.

	99
	AIRC unable to specify in awards when ordinary hours, overtime and rostered days off must occur or be taken.  AIRC be able to set maximum number of overtime hours in the award.
	The Government’s response to this recommendation is reflected in the BCIIB.

	100
	The Commonwealth initiate, through the WRMC, the development of a Code of Conduct and Practice for Labour Hire in the building and construction industry
	Under consideration by the Australian Government.

	101
	The Commonwealth encourage the States and Territories to consider the adoption of the provisions contained in s. 16LA of the Pay-Roll Tax Act 1971 (NSW) to address phoenix company activities in the building and construction industry. These provisions make all members of a group jointly liable for the payroll tax debts of other group members.
	Although this recommendation specifically concerns tax debts, it in effect imposes liability on related parties and therefore implies a significant change to current corporate law and insolvency law policy.  The Government considers that such changes are not warranted at this time.

	102
	The Commonwealth discuss with the States and Territories appropriate methods of permitting their revenue authorities to share information relevant to the detection of payroll tax evasion in the building and construction industry where this does not already occur.
	The Government will form a working party, comprising of the relevant parties, to consider these issues.  It is noted, further, that meetings between the Australian Taxation Office and Offices of State Revenue have been held and are continuing.


	103
	The Commonwealth encourage the States and Territories to continue efforts to harmonise between jurisdictions the key definitions of the payroll tax system, particularly the definition of wages.
	The Chief Commissioner of State Revenue, NSW has written to the Commissioner of Taxation on behalf of the Offices of State Revenue seeking to form a consultative forum to discuss this issue.  The Government supports the formation of such a forum.

	104
	The Commonwealth establish guidelines on the separate responsibilities of the major government agencies, particularly the Australian Securities and Investments Commission (ASIC) and the Australian Taxation Office (ATO), in combating fraudulent phoenix company activity in the building and construction industry. The agencies given major responsibilities should be given appropriate resources to combat fraudulent phoenix company activity in the building and construction industry.
	The ATO and the ASIC have prepared a draft, updated Memorandum of Understanding between both agencies.

	105
	The Commonwealth convene a working party consisting of representatives of the ATO, the ASIC and State and Territory revenue authorities, together with the Privacy Commissioner, to address the issue of appropriate amendments to relevant legislation to permit the exchange of information which may assist in the detection of fraudulent phoenix company activity in the building and construction industry.
	The Government will form a working party, comprising of the relevant parties, to consider these issues.

	106
	The measures developed by the ASIC to check all new company officers against the National Personal Insolvency Index and to check that current directors have not been declared bankrupt appear to address this issue and should be implemented without further delay.
	ASIC, in conjunction with the Insolvency & Trustee Service of Australia (ITSA), has recently developed measures to have persons listed on ITSA’s National Personal Insolvency Index checked against ASIC’s database to identify bankrupts appointed as directors.  This process is currently in the implementation and testing stage, which ASIC aim to have finalised shortly.

	107
	ASIC ensure that its procedures identify when companies in the building and construction industry are left without a director following the bankruptcy of a serving director.
	The Government will investigate the need for procedural and/or legal reform regarding identification of companies left without directors.


	108
	The Commonwealth, after consultation with the ASIC, consider the need for an increase in the maximum penalties provided in the Corporations Act 2001 (C’wth) for offences that may be associated with fraudulent phoenix company activity.
	As part of the CLERP 9 – draft legislation (released on 8 October 2003 for public consultation), the Government proposes that the Corporations Act 2001 be amended so the maximum disqualification periods of persons from managing corporations for insolvency and non-payment of debts will be increased from 10 to 20 years.

Further, other Government proposed amendments allow ASIC to apply to a Court to have an automatic 5 year disqualification order extended by up to a further 15 years.

In line with the CLERP 9 issues paper recommendation, the Government proposes to review the penalties associated with phoenix company activity as part of a wider review of all the Corporations Act 2001 civil and criminal penalty provisions.

	109
	The Commonwealth, after consultation with the ASIC, consider the need for an amendment to s206F of the Corporations Act 2001 (C’wth) to provide for the power of disqualification contained therein to be exercisable in appropriate circumstances after a person on one occasion has been an officer of a corporation that has been wound up and been the subject of a liquidator’s report under s533 (1) of the Corporations Act 2001 (C’wth).
	The Government considers that such a change is not warranted as this recommendation would reduce the current criteria to one corporate collapse, and deliberate phoenix activity typically involves two or more such failures.

Currently, ASIC may disqualify a person from managing corporations for up to five years if the person has been an officer of two or more corporations that have been wound up and been the subject of a liquidator’s report.  No conviction for breach of the law is necessarily required under s.206F of the Corporations Act 2001, although it is a factor.

	110
	Additional restriction on unions deducting union fees from underpayment recoveries.
	The Government’s response to this recommendation is reflected in the BCIIB.

	111
	The Commonwealth encourage State and Territory governments to amend their unclaimed moneys legislation so that unions are required to treat moneys recovered by them on behalf of workers as a result of wage claims as unclaimed moneys if they have remained unclaimed (in whole or in part) for more than two years.
	Under consideration by the Australian Government. 

	112
	All governments, including the Commonwealth, continue to monitor, review and improve their approach to prequalification with a view to improving security of payments within the building and construction industry.
	The Government considers that issues surrounding security of payment warrant further examination, taking into account State government initiatives.

	113
	The Commonwealth require, as a condition of the provision of Commonwealth funding to State or Territory projects, that tenderers be required to promote good payment practices to subcontractors on those projects.
	Under consideration by the Australian Government. 

	114
	The Commonwealth in consultation with industry participants commence a study to assess the implications of a compulsory insurance scheme to secure payments to contractors, subcontractor and suppliers.
	Under consideration by the Australian Government.

	115
	The Commonwealth initiate an education campaign, aimed primarily at small subcontractors, to explain the Commonwealth’s security of payments arrangements and improve subcontractors’ understanding of the various mechanisms, including State mechanisms, which they can use to protect their interests and their understanding of their rights and obligations under common forms of contract.
	Under consideration by the Australian Government. 

	116
	The Commonwealth enact a Building and Construction Industry Security of Payments Act in the form of the Building and Construction Industry Security of Payments Bill 2003.
	Some State governments have enacted security of payments legislation to address the concerns of sub-contractors.  The Government is still considering whether to proceed with federal security of payments legislation as recommended by the Royal Commission.

	117
	The detailed submissions made on behalf of the contractor organisations in relation to the Building and Construction Industry Security of Payments Bill 2003 be considered in any debate concerning the development or enactment of that Bill.
	The Government is still considering whether to proceed with federal security of payment legislation as recommended by the Royal Commission.  The Government will consult with relevant parties, as necessary.

	118
	The ATO review impact of Superannuation Guarantee (SG) legislation after 12 months in relation to payment of contributions in the building and construction industry.
	As outlined in the Regulation Impact Statement covering the introduction of the quarterly SG regime, the review is to take place 3 years after the introduction of the quarterly SG regime and will evaluate the effect of compliance levels in general.

	119
	The ATO be empowered to notify an employee that it intends to pay moneys held on behalf of that employee to the fund of which that employee is a member unless the employee advises otherwise. (The object of this recommendation will be implemented if the Superannuation Legislation Amendment Bill 2002, currently before the Commonwealth Parliament is enacted.)
	From 1 July 2003, the Commissioner of Taxation is able to pay recovered SG shortfall amounts to superannuation accounts without any communication from the employee.

Amendments to the Small Superannuation Accounts Act 1995 which will allow a transfer of a Superannuation Holding Accounts Reserve balance out by the Commissioner without a request from the individual have been passed by Parliament. 

	120
	The Commonwealth consult with the superannuation industry to ensure that superannuation funds operating in the building and construction industry review their policies and practices so that the provision of information to third parties is consistent with any requirements of confidentiality and privacy attaching to member information.
	The Government will form a working party to examine privacy issues.

	121
	The Commonwealth consult with the superannuation industry to ensure that superannuation funds operating in the building and construction industry review their policies and practices to ensure that only lawful means are used to recover unpaid employer contributions.
	The Government will consult with relevant parties.

	122
	The ATO ensure that persons in the building and construction industry making complaints about non-payments of superannuation contributions receive a response stating in reasonable detail the outcome of the complaint.
	The Government is currently examining the feasibility of the changes required to facilitate the ATO disclosing, in reasonable detail, the outcome of a complaint.

	123
	The Commonwealth amend the secrecy or confidentiality provisions in relevant legislation to permit such responses by the ATO.
	The Government is currently examining the feasibility of the changes required to facilitate the ATO disclosing, in reasonable detail, the outcome of a complaint.

	124
	The Commonwealth consider providing increased funding to the ATO for additional resources to be utilised for compliance activities in the building and construction industry.
	The Government considers that the ATO has applied appropriate resources to compliance activities within the building and construction industry.

	125
	The ATO consider dedicating additional resources to audit, monitor and review compliance by the building and construction industry with the Alienation of Personal Services Income (APSI) legislation.
	The ATO’s compliance program includes a focus on the Alienation of Personal Services Income (APSI) legislation.  Tax office compliance officers working within the industry are monitoring the application of the APSI provisions.

	126
	The ATO review the impact of the Alienation of Personal Services Income legislation for the year ended 30 June 2003 (following 12 months of operation within the building and construction industry) and critically examine the results of the review to determine the effectiveness of the legislation in ensuring contractors in the building and construction industry comply with their taxation obligations.
	The Government will undertake a review after the relevant tax returns for the income year ended 30 June 2004 have been lodged (i.e. after 2 full years of operation).

	127
	Senior ATO staff responsible for the oversight of the Australian Business Number system implement an auditing process of ABNs issued to persons participating in the building and construction industry.
	The ATO has a process in place for the review of the entitlement to an ABN.  ABN reviews are a continuous process and part of the overall ABN integrity measures.

	128
	The ATO provide an opportunity for persons and businesses in the building and construction industry holding ABNs, to which they are not entitled, to surrender them without penalty.
	Where a person has made a genuine mistake in assessing eligibility for an ABN they can voluntarily apply to the Registrar to have the ABN cancelled.

	129
	The ATO increase its educative activities within the building and construction industry to endeavour to ensure that industry participants, at all levels, understand their taxation obligations and the purpose of ABNs.
	The ATO will review current educative activities in consultation with industry participants to ensure they are adequate.

	130
	The Commonwealth and the ATO consider, as a matter of priority, the utility for the building and construction industry of an amendment to the Income Tax Assessment Act 1936 (C’wth) (the Tax Act) in the form of s16LA of the Payroll Tax Act 1971 (NSW) making all the members of a group jointly and severally liable for the taxation debts of other group members.
	Insertion of section 16LA type provisions into the Income Tax Assessment Act 1936 presents insurmountable difficulties in the administration of the taxation system and, as such, the Government considers that such a change is not warranted.

	131
	The Commonwealth and the ATO consider, as a matter of priority, the utility for the building and construction industry of an amendment to s. 222AOB of the Tax Act to remove the right of a director of a phoenix company involved in fraudulent activity to avoid the consequences of a Director’s Penalty Notice by placing the company into voluntary administration or into liquidation.
	The Government supports this proposal, modified slightly, to avoid certain identified uncertainties.

	132
	The ATO enhance or establish its links with and, to the greatest degree possible, share information relevant to the detection of tax evasion in the building and construction industry with relevant Commonwealth, State and Territory government agencies.
	The ATO has established closer working relationships with a number of State and Federal Agencies, especially concerning the focus on the cash economy and work on the building and construction industry.

	133
	The Commonwealth, after consultation with the ATO and the ASIC amend relevant legislation to permit Commonwealth agencies to provide, subject to appropriate safeguards, information relevant to the detection of tax evasion in the building and construction industry to State and Territory revenue authorities and workers compensation authorities.
	The Government will form a working party, comprising of the relevant parties, to consider these issues.

	134
	The Commonwealth discuss with the States and Territories the steps that they might take to obtain the amendment of relevant State and Territory legislation to permit State and Territory revenue authorities and workers compensation authorities to provide, subject to appropriate safeguards, the ATO with information relevant to the detection of tax evasion in the building and construction industry.
	The Government will form a working party, comprising of the relevant parties, to consider these issues.

	135
	The ATO establish a Building and Construction Industry Forum on taxation matters to include representatives of unions and employer organisations
	The Australian Taxation Office will convene a conference of key industry players in Sydney on 28 November 2003 to discuss issues around the establishment of a forum.

	136
	The Australian Competition and Consumer Commission (ACCC) investigate whether the industry agreements in the building and construction industry in Victoria, Queensland and Tasmania breach or have breached the Trade Practices Act 1974 (C’wth).
	The ACCC is currently investigating whether industry agreements in the building and construction industry in Victoria, Queensland and Tasmania breach or have breached the Trades Practices Act 1974 (C’th).

	137
	DEWR prepare a paper for the consideration of the Australian National Training Authorities (ANTA) Ministerial Council pertaining to impediments to the implementation of Training Packages in the building and construction industry caused by industrial relations licensing requirements across jurisdictions.
	A paper addressing the impediments to the implementation of Training Packages in the building and construction industry is being prepared for consideration by the ANTA Ministerial Council. 


	138
	The Commonwealth request an independent audit, preferably overseen by the Australian National Audit Office of past funding arrangements for all building and construction industry related skill centres that have received Commonwealth funding through the ANTA.
	The Government, in consultation with ANTA, will seek advice on preferred auditing arrangements.



	139
	The Commonwealth, through the ANTA identify a method of determining the value of public funding of training in the industry and balance between public and private funding.
	The Government is examining this proposal and will refer it to ANTA for inclusion in current discussions on resourcing mix.

	140
	The ANTA seek a revised agreement from the States and Territories on consistent terminology for apprentices and trainees in the building and construction industry, following input from industry stakeholders.
	Under consideration by the Australian Government.



	141
	The Commonwealth take steps to facilitate the introduction of wage structures and conditions that encourage the adoption of school-based apprenticeships and traineeships.
	The Government supports implementation of this proposal.  The National Training Wage Award 2000 and a number of other federal awards do provide for school-based New Apprenticeships.  On 13 March 2003, the Australian Government was granted leave by the AIRC to intervene in a case that involves the inclusion of school-based apprenticeship provisions in the National Building and Construction Industry Award 2000.  Master Builders Australia, the Australian Chamber of Commerce and Industry and the Australian Government supported the variation of the award to include a model clause that has been by an AIRC Full Bench and included in at least 17 key federal awards.  The CFMEU vigorously opposed variation to the award.  Final submission were made on the 23 and 24 September 2003 and the AIRC’s decision is reserved. 

	142
	Commonwealth implement a policy aimed at increasing the employment of apprentices and trainees working on publicly funded building and construction projects. 
	Under consideration by the Australian Government.

	143
	The ABCC, as part of its educative function be empowered to encourage and monitor strategies to increase the representation of women at all levels in the building and construction industry.
	Accepted.  This proposal will be addressed once the ABCC is established.

	144
	The BCIIA impose an obligation on employers to notify the ABCC of the substance of any demand or claim to make a payment to an employee in relation to a period during which the employee engaged or engages in industrial action.
	The Government’s response to this recommendation is reflected in the BCIIB.


	145
	The BCIIA require registered organisations, as soon as practicable after the end of each financial year, to lodge with the Industrial Registrar a statement of showing particulars of donations exceeding $500.
	The Government’s response to this recommendation is reflected in the BCIIB.

	146
	Require statements referred to in R145 to be provided to the ABCC to assist in its function of monitoring compliance with and enforcing the law.
	The Government’s response to this recommendation is reflected in the BCIIB.

	147
	BCIIA require clients, head contractors and subcontractors to notify promptly the ABCC of any request or demand that a donation exceeding $500 be made to, or at the direction of, a registered organisation or an official, employee, delegate or member of a registered organisation.
	The Government’s response to this recommendation is reflected in the BCIIB.

	148
	Substantial civil penalties for failure to report donations as required by legislation.
	The Government’s response to this recommendation is reflected in the BCIIB.

	149
	Maximum civil penalties for failure to disclose or notify strike pay demands or donations be $100 000 (company) or $20 000 (individual)
	The Government’s response to this recommendation is reflected in the BCIIB.

	150
	States and Territories consider quarterly workers compensation payment by employers in the industry, and consider principal contractors being liable for payments when not paid by subcontractors.
	Under consideration by the Australian Government.

	151
	The Commonwealth discuss with States and Territories appropriate methods of permitting their workers compensation authorities to share information with revenue authorities relevant to the detection of avoidance of obligations in the building and construction industry.
	The Government will form a working party, comprising of the relevant parties, to consider these issues.

	152
	The Commonwealth consider as a matter of priority giving State and Territory workers compensation authorities’ access to relevant information in Business Activity Statements filed with the ATO for the purpose of detection of non-compliance with obligations in the building and construction industry, subject to safeguards against the information being used for a purpose other than for which it was provided.
	The Government will form a working party, comprising of the relevant parties, to consider these issues.

	153
	The Commonwealth encourage the States and Territories to continue efforts together with the Commonwealth to harmonise between jurisdictions the key definitions of the various workers compensation systems, particularly the definition of ‘worker’.
	The Government supports this recommendation and will be addressed through WRMC.  The Government will take into consideration the Productivity Commission’s findings from its current inquiry into workers compensation and occupational health and safety and the lack of consistency in definitions of who is a worker.


	154
	BCIIA provide that the jurisdiction conferred on the Federal Court by s. 127A, s. 127B and s. 127C of the WR Act also be conferred upon the Federal Magistrates’ Court in the case of matters arising in or in connection with the building and construction industry.
	Accepted. This recommendation is being implemented through the BCIIB.

	155
	The Commonwealth through the ABCC and DEWR through the workplace services function, provide a service in connection with the recovery of unpaid entitlements for labour-only subcontractors in the building and construction industry whose annual earned income does not exceed  $50 000.
	Under consideration by the Australian Government.

	156
	The Commonwealth encourage the States and Territories, that do not already do so, to provide a service in connection with the recovery of unpaid entitlements by labour-only subcontractors in the building and construction industry whose annual earned income does not exceed $50 000
	Under consideration by the Australian Government.

	157
	The Commonwealth, through the ABCC and DEWR through its workplace services function adopt a greater role in the enforcement of employee entitlements in the building and construction industry, including by conducting regular random inspections of employers’ time and wages records and publicise the role that they play in the industry.
	Accepted.  DEWR’s Office of Workplace Services (OWS) will include the building industry in its targeted compliance program. 

	158
	The Commonwealth encourage the States and Territories to adopt a greater role, through their respective departments and agencies, in the enforcement of employee entitlements in the building and construction industry, including by conducting regular random inspections of employers’ time and wages records and publicise the role that they play in the industry.
	Accepted.  The Government supports this recommendation, which will be addressed through WRMC.

	159
	The Commonwealth take the necessary steps so that the ABCC, and DEWR through its workplace services function and those State agencies which provide advisory and compliance services to the Commonwealth in connection with employee entitlements, provide advice and where appropriate representation for all employees in the building and construction industry in respect of genuine claims for unpaid entitlements arising under Commonwealth awards, agreements or industrial instruments.
	DEWR has implemented.


	160
	The Commonwealth encourage State and Territories, where they do not do so already, to provide advice and where appropriate representation for all employees in the building and construction industry in respect of genuine claims for unpaid entitlements owing under State awards, agreements industrial instruments or common law contracts.
	Accepted.  The Government supports this recommendation, which will be addressed through WRMC.  All State jurisdictions are already providing these services in respect of employees covered by State awards and agreements.

	161
	The BCIIA provide that, for the purposes of matters arising in or in connection with the building and construction industry, the maximum amount of any claim brought under the small claims procedure contained in s179D of the WR Act should be $25,000.
	The Government’s response to this recommendation is reflected in the BCIIB.

	162
	The BCIIA provide that for the purposes of proceedings brought under Part VIII of the WR Act arising in or in connection with the building and construction industry the definition of court of competent jurisdiction in s. 177A in the WR Act include the Federal Magistrates’ Court.
	The Government’s response to this recommendation is reflected in the BCIIB.

	163
	The ABCC monitor the availability and efficiency of mechanisms available to employees in the building and construction industry to recover unpaid entitlements and report to the Minister for Employment and Workplace Relations any changes that would improve those recovery mechanisms at the Commonwealth level, or that the Commonwealth might encourage States or Territories to make.
	The Government’s response to this recommendation is reflected in the BCIIB.

	164
	The Commonwealth encourage the WRMC to foster the development of a uniform definition of ‘employee’ for employee entitlement purposes in the building and construction industry.
	Under consideration by the Australian Government.

	165
	(a) The BCIIA provide that, for the purposes of proceedings for breach of an award, agreement or order in or in connection with the building and construction industry, the maximum penalty provided for in s178(4) and s178(4A) be $100 000 in the case of body corporate and $20 000 in any other case.

(b) The Commonwealth encourage the States to review the level of penalties in their legislation applicable to the breach of awards or agreements by employers not paying employee entitlements in the building and construction industry.
	(a) The Government’s response to this recommendation is reflected in the BCIIB.

(b) The Government supports this recommendation, which will be addressed through WRMC.

	166
	Prohibit employee associations from directing income or assets of that employee association to any person or body where the effect is, or might be, to put that income or those assets beyond the reach of creditors of that employee association. 
	The Government’s response to this recommendation is reflected in the BCIIB.


	167
	The Commonwealth encourage the States and Territories to ensure that moneys held or received by long service leave funds should be used only for the purpose of paying employees’ entitlements.
	Under consideration by the Australian Government.

	168
	Surpluses in redundancy funds either be credited to the employee members’ accounts to be payable only in the event of redundancy or, if funds held are sufficient to meet redundancy obligations, used to reduce any contributions required.  The distribution of surpluses in accordance with this recommendation should be a prerequisite for a redundancy fund being prescribed as a fund exempt from fringe benefits tax.
	The Government has provided an FBT exemption for certain payments to approved worker entitlement funds from 1 April 2003.  For the exemption to apply, the payments into the fund and the fund itself must satisfy certain criteria.  The Government considers that the current requirements are appropriate.

	169
	Legislation be enacted to implement a uniform system of financial reporting, external auditing, actuarial assessment and annual reporting to a prudential authority for redundancy funds. The systems presently applying for superannuation and long service leave funds should be points of reference. Documents produced, in compliance with the legislation, be public documents.
	Prudential regulation into the financial system is about promoting systemic stability.  Problems associated with a redundancy fund (even a large one) would be highly unlikely to threaten the stability of the financial system.  As such, the Government considers that such changes are not warranted.

	170
	Compliance with those requirements be a prerequisite to a redundancy fund being prescribed as a fund exempt from fringe benefits tax.
	The Government has provided an FBT exemption for certain payments to approved worker entitlement funds from 1 April 2003.  For the exemption to apply, the payments into the fund and the fund itself must satisfy certain criteria.  The Government considers that the current requirements are appropriate.

	171
	The proposed obligation to genuinely bargain in the BCIIA include the requirement that there be full disclosure, in writing, of any direct, or indirect financial benefit that may be derived by any negotiating party to an industrial agreement from any term sought in the enterprise bargaining agreement, such as commissions or other income (see also Recommendation 8)
	Accepted. This recommendation is being implemented through the BCIIB.

	172
	The reporting guidelines issued by the Industrial Registrar include a requirement that a reporting unit disclose all commissions and other benefits received, directly or indirectly.
	Accepted. This recommendation is being implemented through the BCIIB.

	173
	The Industrial Registrar prepare an annual report addressing the completeness of the financial and operating reports prepared by reporting units of registered organisations with coverage in the building and construction industry.
	The Government’s response to this recommendation is reflected in the BCIIB.


	174
	The BCIIA provide that the AIRC not certify any industrial agreement or instrument or make an award which restricts the choice of superannuation funds or schemes available to an employee, or require an employer to make contributions on behalf of an employee to a particular superannuation fund or scheme.
	The Government’s response to this recommendation is reflected in the BCIIB.

	175
	The BCIIA provide that a person shall not, by threat of industrial action, coercion or other form of intimidation, persuade or attempt to persuade an employee or prospective employee to nominate a particular superannuation fund or scheme.
	The Government’s response to this recommendation is reflected in the BCIIB.

	176
	The ABCC be authorised to monitor projects where development funds are provided by building and construction industry superannuation, long service leave, redundancy or other industry funds to ensure that conditions are not attached to such loans or equity interests which infringe provisions of the BCIIA or the WR Act.
	The Government’s response to this recommendation is reflected in the BCIIB.

	177
	The Commonwealth Parliament enact a statute of special application to the building and construction industry, provisionally called the BCIIA, containing provisions designed to enforce the rule of law in that industry. The Act would prevail to the extent of any inconsistency over the WR Act.
	The Government’s response to this recommendation is reflected in the BCIIB.

	178
	There be established a statutory authority, provisionally called the ABCC, the function of which is to enforce the provisions of the BCIIA, the WR Act and other laws applicable to the building and construction industry.
	The Government’s response to this recommendation is reflected in the BCIIB. 

	179
	An ABCC be established and its function, duties and powers be regulated by legislation.
	The Government’s response to this recommendation is reflected in the BCIIB.

	180
	The ABCC have responsibility for the investigation of all forms of unlawful and inappropriate conduct which occur in the building and construction industry unless there is an agency better equipped by way of legislative power, experience, resources and expertise. For example:

(i) breaches of OHS standards should be dealt with by Commonwealth and State OHS inspectors and regulatory authorities;

(ii) illegal migrant labour issues are best dealt with by the Department of Immigration, Multicultural and Indigenous Affairs; and

(iii) breaches of revenue laws are best dealt with by the ATO.

(b) If possible, the ABCC monitor the progress of any matter referred and inform complainants as to the results of their complaints.
	The Government’s response to this recommendation is reflected in the BCIIB.

	181
	The BCIIA contain secondary boycott provisions mirroring ss45D to s45E of the Trade Practices Act 1974 (C’wth) but limited in operation to the building and construction industry.
	Not accepted.

	182
	The ABCC share jurisdiction with the ACCC in investigating and taking legal action concerning secondary boycott in the building and construction industry.
	Not accepted.  The ACCC will retain exclusive jurisdiction to investigate ss45D to 45E of the Trade Practices Act 1974.

	183
	The ABCC:

(a) be established as a body corporate by statute;

(b) be constituted by a chairman and a small number of other statutory office holders, each of whom must have appropriate experience, stature and independence, and each of whom is appointed for a fixed but renewable term. Only the chairman and members should be able to exercise coercive powers. They should be able to do so individually;

(c) have regional offices, initially, at least, in Sydney, Melbourne, Brisbane and Perth; and

(d) employ suitably qualified lawyers, investigators, financial analysts, industry experts and support staff.
	The Government’s response to this recommendation is reflected in the BCIIB.

	184
	The BCIIA provide that the ABCC be given powers equivalent to those conferred upon the ACCC by s. 155 and s. 156 of the Trade Practices Act 1974 (C’wth) but with the proviso that such a provision contain a use immunity provision in the form of s. 6DD of the RC Act.
	The Government’s response to this recommendation is reflected in the BCIIB.

	185
	Powers of the ABCC be identified in legislation.
	The Government’s response to this recommendation is reflected in the BCIIB.

	186
	The BCIIA define the building and construction industry.
	The Government’s response to this recommendation is reflected in the BCIIB.

	187
	For the purpose of restraining contraventions of the BCIIA, the WR Act, other Commonwealth legislation relevant to the building and construction industry and the National Code of Practice for the Construction Industry and the Commonwealth Implementation Guidelines, the ABCC:

(a) be given equivalent powers to the ACCC under s. 80 of the TPA including powers to obtain interim, interlocutory and permanent injunctions, in all cases without being required to give an undertaking as to damages; and

(b) have power to bring proceedings for contempt to enforce injunctions or orders which have not been obeyed.
	The Government’s response to this recommendation is reflected in the BCIIB.

	188
	The ABCC have attached to it Australian Federal Police officers and officers of the Commonwealth Director of Public Prosecutions.
	The Government’s response to this recommendation is reflected in the BCIIB.  The BCIIB will allow for secondments.

	189
	The ABCC able to continue to investigate if it uncovers a breach of Commonwealth criminal law in exercise of its general investigating powers.
	Not accepted.  The ABCC will refer matters to appropriate agencies.

	190
	The BCIIA provide that a function of the ABCC is to monitor the National Code of Practice for the Construction Industry and the Commonwealth Implementation Guidelines.
	The Government’s response to this recommendation is reflected in the BCIIB.

	191
	The ABCC engage in a range of educative functions, including formal discussions with industry participants, information sessions for interested persons, and distribution of literature about its role, and the law applicable to the building and construction industry.
	The Government’s response to this recommendation is reflected in the BCIIB.

	192
	The ABCC have the statutory capacity:

(a) to satisfy itself, and complainants to it, that a complaint or an issue which has come to its attention has been satisfactorily dealt with; and

(b) in the absence of a satisfactory response to a request for information from other Government departments and agencies (both Commonwealth and State), including information about the fate of a complaint or referral to that other body, to report the matter to the Minister responsible for the relevant department or agency.
	Not accepted.  The relationship between agencies will be dealt with administratively.

	193
	The ABCC’s role in relation to civil litigation involving actions for damages be limited to:

(a) investigations;

(b) providing legal advice to aggrieved persons concerning their right to bring legal action; and

(c) bringing appropriate proceedings for the imposition of pecuniary penalties.
	The ABCC’s role is set out in the BCIIB. 

	194
	The Commonwealth encourage the States to second State police officers to the ABCC.
	Accepted.  Provision for this to occur is provided for in the BCIIB.

	195
	Administrative arrangements be established between the ABCC and the State Directors of Public Prosecutions whereby offences can be referred by the ABCC to the State Directors for prosecution.
	To be addressed when the ABCC is established.


	196
	The ABCC report annually to the responsible Minister, such reports to be tabled in each House of the Parliament. Such reports shall include information on the number and types of matters investigated, the amount of employee entitlements recovered from recalcitrant employers, and the employers aggregate cost of unlawful industrial action in the industry.
	The Government’s response to this recommendation is reflected in the BCIIB.

	197
	The ABCC be subject to the jurisdiction of the Commonwealth Ombudsman.
	The Government’s response to this recommendation is reflected in the BCIIB.

	198
	The BCIIA provide that s166A of the WR Act not apply to the building and construction industry.
	The Government’s response to this recommendation is reflected in the BCIIB.

	199
	The BCIIA contain a new statutory norm concerning industrial action.
	The Government’s response to this recommendation is reflected in the BCIIB.

	200
	The BCIIA contain a provision to the following effect:

A person arguing that action was due to an imminent concern about their health and safety has the onus of proving this was the case.
	The Government’s response to this recommendation is reflected in the BCIIB.

	201
	Jurisdiction for actions brought in relation to the new statutory norm be conferred upon:

(a) the Federal Court;

(b) the Federal Magistrates Court;

(c) the courts of the States within the limits of their several jurisdictions, whether those limits are as to locality, subject-matter or otherwise; and

(d) subject to the Constitution, the several courts of the Territories.
	The Government’s response to this recommendation is reflected in the BCIIB.

	202
	The BCIIA contain an injunction provision empowering the Federal Court or other court of competent jurisdiction to grant interim, interlocutory and final injunctions to restrain threatened or ongoing unlawful industrial action.  
	The Government’s response to this recommendation is reflected in the BCIIB.

	203
	Proceedings to recover a pecuniary penalty from persons who breach the new statutory norm by engaging in unlawful industrial action be able to be brought by a person who suffers loss or by the ABCC.
	The Government’s response to this recommendation is reflected in the BCIIB.

	204
	The maximum penalty for a breach of the statutory norm be $100 000 for a body corporate and $20 000 for other persons and the penalties be paid into the Consolidated Revenue Fund.
	The Government’s response to this recommendation is reflected in the BCIIB.

	205
	The BCIIA contain, for all relevant purposes, a deeming provision modelled on s. 298B of the WR Act.
	The Government’s response to this recommendation is reflected in the BCIIB.

	206
	The BCIIA contain a provision to the following effect:

A reference to a person involved in a contravention of [the statutory norm which defines unlawful industrial action] shall be read as a reference to a person who:

(a) has aided, abetted, counselled or procured the contravention;

(b) has induced, whether by threats or promises or otherwise, the contravention;

(c) has been in any way, directly or indirectly, knowingly concerned in, or party to, the contravention; or

(d) has conspired with others to effect the contravention.
	The Government’s response to this recommendation is reflected in the BCIIB.

	207
	The BCIIA contain a provision to the following effect:

A person who suffers loss and damage by conduct of another person that was done in contravention of the [statutory norm] may recover the amount of the loss or damage from that other person or from any person involved in the contravention.
	The Government’s response to this recommendation is reflected in the BCIIB.

	208
	The BCIIA provide that:

(a) the ABCC be notified within 24 hours of threatened or actual industrial action, such notification to be made by the affected person; and

(b) within 14 days of unlawful industrial action occurring, any person who has suffered loss must lodge with the ABCC a statement of the quantum of loss or damage incurred or likely to be incurred as a result of the action, with supporting documentation.
	The Government’s response to this recommendation is reflected in the BCIIB.

	209
	The BCIIA provide:

(a) for the establishment of a panel of expert assessors with appropriate experience whose role will be to assess the victim’s loss quickly, justly and cheaply;

(b) appropriate powers for the assessors;

(c) that if an assessor accepts the accuracy of the victim’s assessment, he or she will certify to that effect. If the assessor does not agree then he or she will determine an alternative figure. Short reasons should be provided with the certificate;

(d) that an assessor’s loss certificate be prima facie evidence of the quantum of the loss in any proceedings where it has been determined that the statutory proscription has been breached by identified persons. The certificate would not prevent a respondent from challenging the quantum, but if it did not do so, it would be open to the Court exercising jurisdiction to act on the certificate.
	The Government’s response to this recommendation is reflected in the BCIIB.

	210
	The BCIIA provide that, in proceedings brought under the Act, costs should normally follow the event.
	The Government’s response to this recommendation is reflected in the BCIIB.

	211
	The BCIIA provide that where a judgment for damages against a registered organisation is obtained but is not satisfied in accordance with its terms, then:

(a) either the person entitled to the benefit of the judgment or the ABCC may file with the Industrial Registrar of the Australian Industrial Relations Commission the certificate of judgment, together with evidence that the judgment has not been satisfied; and

(b) on receipt of the certificate of judgment and evidence that the judgment has not been satisfied, the Registrar is bound immediately to issue a certificate cancelling the registration of the registered organisation, such certificate to take effect on the expiration of 14 days, unless the judgment debt is paid, set aside or stayed within that 14 day period. 

The above provisions should be subject to the capacity of the court which has given judgment to grant a stay of execution of the judgment to permit an appeal against the judgment, providing that a timely application is made.
	The Government’s response to this recommendation is reflected in the BCIIB.

	212
	The BCIIA:

(a) require that an official of a registered organisation, or an employee or agent of such an organisation who exercises functions for or on behalf of the organisation in relation to the WR Act and or the BCIIA, be a fit and proper person to hold such office or exercise such functions, in relation to the building and construction industry; 

(b) provide that the Federal Court or any other Court of competent jurisdiction have jurisdiction to disqualify the official from holding such office, or the agent or employee from exercising such functions, if they disobey either the criminal or civil law (including the provisions of the WR Act or the BCIIA) or act in any manner which the Court considers demonstrates a lack of fitness and propriety. Failure to adhere to a dispute resolution clause in an award or enterprise bargaining agreement should amount to evidence of lack of fitness or propriety; and

(c) provide that the ABCC have standing to bring such disqualification proceedings.
	The Government’s response to this recommendation is reflected in the BCIIB.
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Reforming Australia’s Building And Construction Industry 
LEGISLATION to reform Australia’s $40 billion building and construction industry was introduced into Parliament today by Federal Employment and Workplace Relations Minister Kevin Andrews.

The Building and Construction Industry Improvement Bill 2003 responds to the Cole Royal Commission’s key recommendations.

"Problems in the construction industry mean higher prices, fewer jobs and a lower standard of living for all Australians," Mr Andrews said.

"The Commission found a lawless industry with a deep-seated culture of disregard for the criminal, civil and industrial laws. These problems are a serious national concern and the Government is committed to reform, for the benefit of all Australians."

Independent research by Econtech has found that improving the industry’s workplace practices would boost Australian’s economy by $2.3 billion a year.

The exposure draft Bill was released for comment on September 18, 2003, and today’s Bill contains changes in response to industry feedback, including from the ACTU.

The Bill implements about 120 of the Royal Commission’s recommendations including:

· A watchdog headed by the Australian Building and Construction Commissioner; 

· Safer building sites with a Federal Safety Commissioner; 

· Stronger rules about freedom of association; 

· Secret ballots before strikes; 

· Effective sanctions against unlawful industrial action.

Other Commission recommendations in this Bill include: 

Increased Safety 

"The Australian Government is committed to safety for workers with safer building sites and improving industry occupational health and safety (OHS)," Mr Andrews said.

"As a client and provider of capital, the Government will foster a new approach where work must be performed safely, as well as on time and on budget.

"The Federal Safety Commissioner will oversee continuous improvement in OHS performance and work with state and territory OHS authorities to increase compliance with OHS law." 

An accreditation scheme will also apply to builders who contract for Australian Government funded building and construction work.

Crackdown on tax evasion

The Australian Government supports the majority of the Commission’s recommendations relating to tax and superannuation. It will implement 27 of the 33 Treasury related recommendations either wholly or partly and focus on:

· Better collection of payroll tax; 

· Controlling fraudulent phoenix companies; 

· Combating tax evasion; and 

· Detecting non-compliance with workers compensation obligations.

Unpaid entitlements 

The Australian Government will help building employees recover their unpaid entitlements.

More training and apprenticeships.

The Australian Government will encourage training, traineeships and industry apprenticeships.

Australian Government funded work

The Australian Government will use its role as a client to achieve industry reform. It has advised States and Territories that it will more vigorously apply and extend its National Code and Implementation Guidelines to cover all construction projects that receive Australian Government funding, subject to financial thresholds.

Other recommendations

Mr Andrews also announced the Australian Government’s progress in addressing the Commission’s entire 212 recommendations.  The response is at www.workplace.gov.au/building 

"The Australian Government is committed to ensuring the rule of law applies in the building industry as it does in other workplaces," Mr Andrews said.

"I urge the ALP to support this Bill and call on all levels of government and industry participants to cooperate to achieve a fairer, safer and more productive industry that will benefit all Australians." 

For further information contact: 

Felicity Dargan Press Secretary  0409 550 446
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Commercial Structure

Size of establishments

After agriculture, the building and construction industry is Australia’s second most fragmented industry.  There are many establishments with fewer than 5 employees operating as family businesses, with perhaps one or two husband and wife partnerships teaming together with an apprentice, to form a commercial venture, practicing in a particular building industry trade.  A high proportion of self-employed sub-contractors dominate the housing sector.  When working as employers, sub-contractors typically engage one or two employees working in a small team.

By contrast, employment in the non-residential sector and the civil construction sector of the industry is dominated mostly by large firms, employing labour as wage/salary earners, or employing sub-contractors, who employ wage/salary earners.

Contractor, sub-contractor relationships

The non-residential and civil construction sector of the industry is dominated to a significant extent by large firms that engage sub-contractors who employ labour as wage and salary earners.  While some large firms still employ labour as wage and salary earners, the use of the sub-contracting system has grown to the extent that sub‑contractors are the employers of most of the labour on sites.  A major contractor or builder may not, in relative terms, be a large employer due to the use of sub-contracting and labour employed by sub-contractors.

Sub-contracting arrangements generally take one of two forms.  Sub-contracting firms may employ workers under award and agreement wages and conditions, or self-employed individual sub-contractors may seek work individually or through employment agencies (sometimes termed ‘body-hire’) as ‘independent contractors’.

Independent sub-contractors generally prefer to be self-employed to concentrate on their particular specialist trade, attain flexibility in work commitments, develop tax-planning opportunities, and generally exercise greater control over their working arrangements.

The production process for large capital city buildings involves a complex sequence of inter-dependent tasks, from design through to the finishing stages, requiring different types of specialist workers at various points in planning and construction.

Head contractors may anticipate benefits by engaging sub-contractors in an industry where activity is cyclical, site relationships are temporary, and specialist trade work is usually required only part-time or casually.  Sub-contractors minimize a head contractor’s investment in working capital, and reduce that head contractor’s responsibility for matters such as payroll tax, administration of salary and other benefits.
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