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Inquiry into the Building and Construction Industry

Improvement Bill 2003

The Australian Nursing Federation (ANF) appreciates the opportunity to make the following submissions to the Senate Inquiry into the Building and Construction Industry Improvement Bill 2003.

The ANF is opposed to the unbalanced approach that this Bill has taken to employees in the building and construction industry and is concerned that the outcomes sought in the Bill, if successful, will for the first time, introduce an industrial regime which overturns the principle that all citizens are required to obey the same laws.

The ANF is concerned that the Bill, although publicised as measures to address specific issues in the building and construction industry, broadly reflects the content of the industrial relations Bills that have in the past failed to obtain the support of the Senate. These include:

· restrictions on protected industrial action;

· prohibition on pattern bargaining; and

· further award simplification.

In this submission, the ANF does not seek to address each of the terms of reference, but rather makes comment on a number of key issues.

Awards

Section 51 would require building and construction awards to be subject to a further round of simplification thereby reducing the safety net. The process of simplifying awards directly reduces the obligation of employers in relation to the wages and working conditions of employees (Part VI Division 1 Section89A). Additionally, the role of the Australian Industrial Relations Commission (AIRC) will be further limited under this section to deal with disputes in relation to these matters. The safety net award system provides a degree of protection for those workers who are dependant on the awards and are consequently often the most vulnerable.

Section 51(4) sets out an extensive list of matters that may be subject to further restriction in terms of the safety net award system in the building and construction industry. The ANF is particularly concerned about the proposals in regard to:

· training and/or education;

· the rights of organisations to be involved in dispute settlement procedures; and

· further restrictions on the AIRC’s ability to deal with hours of work, in particular, for part time employees.

Section 51(I) appears to propose that award public holiday provisions for employees in the building and construction industry would be less than that provided for in test case standards set by the AIRC. Attempts to reduce the safety net established by the AIRC should be rejected in the absence of compelling evidence to do otherwise.

Certified Agreements

The Bill’s proposals in relation to certified agreements are incongruous and to be treated with a healthy degree of cynicism. After many years of promoting the unfettered right of employees, employers and their industrial organisations to enter into agreements that meet their requirements and those of industry, the Bill now seeks to apply a raft of restrictions on both the industrial parties and of the AIRC.

For example the requirement that agreements only be for a period of three years (55{1}) and not provide for retrospective payments even if agreed (55 {3}) are a unnecessary intrusion into the industrial parties reaching an agreement to suit their particular needs.

Section 53(2) and the requirement that the Industrial Registrar must give the ABC Commissioner a copy of the proposed agreement 7 days prior to the certification hearing reflects poorly on the government’s support for the independence of the Office of the Industrial Registrar and that of the Australian Industrial Relations Commission.

Pattern Bargaining

The Bill’s proposed strict prohibitions on pattern bargaining for employees in the building and construction industry are of particular concern to the ANF.

Pattern bargaining is defined as:

a) conduct or bargaining or the making of claims or seeking common wages, other than common conditions of employment; and

b) that which extends beyond a single business.

The ANF has consistently argued that pattern bargaining leading to industry wide multi-employer agreements should remain an available option, because often they are regarded by the industrial parties to be appropriate on sound industrial, commercial and public interests grounds.

The Bill’s proposals in respect of pattern bargaining are based on the fundamental assumption that pattern bargaining is contrary to the goals of enterprise bargaining. This assumption completely ignores any consideration of the needs of the industry, employers, employees and the community who our industrial laws are intended to serve and protect.

Pattern or industry wide industrial standards are often preferable to enterprise differences because they benefit employers (particularly small employers) and employees and the community generally. In nursing nationally consistent industrial standards in both wages and wage related conditions of employment have resulted in enhanced mobility between specialty areas of nursing practice and between the public and private acute care sectors, and the removal of short term distortions in the labour market as a result of cyclical skill shortages. It has also resulted in significant cost savings for the health sector and promoted industrial harmony.

The ANF is of the view that similarly, the building and construction industry would not benefit by an insistence on single business agreements. The availability of industry or sector wide outcomes in collective agreements provides a degree of protection in industries where labour is very mobile and prepared to move from employer to employer based on superior wages and conditions of employment.

It is in the public interest that there is a degree of stability in the building and construction industry and industry wide outcomes through pattern bargaining between the industrial parties assist in this goal.

Secret Ballots

The Bill seeks to further restrict employees’ rights to take protected industrial action.

It is interesting to note that these change are being sought when there exists extensive powers under Section 135 to Section 140 of the Workplace Relations Act 1996. In the absence of any evidence that the provisions available in the Workplace Relations Act are deficient, it is appropriate that the industrial parties be required to utilise existing regulation.

In 1999, in his Minority Report on the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999, Australian Democrats Senator Andrew Murray in concluding his views on secret ballots stated:

“In short the provisions of this schedule add little to industrial democracy and add greatly to the impediment to unions to undertake legitimate industrial action, while opening the prospect of longer disputes and litigation”.

Conclusion

The ANF respectfully urges the Senate Committee to reject in entirety the Building and Construction Industry Improvement Bill 2003. The ANF does not consider that the report and recommendations into the building industry, on which the Bill is based, a suitable foundation for sound industrial laws that are respected by industrial parties.

And while the terms of the Bill are currently confined to the building and construction industry, the ANF is well aware of the statement by the then Minister for Workplace Relations, Tony Abbott, who was quoted as saying that the government would be idiots if they did not consider extending the legislation to other industries.
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