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BACKGROUND
The Electrical and Communications Association (ECA) is the peak industry body for contractors who operate in the electrical, data, communications and fire sector of the Building and Construction industry in Queensland.

The electrical contractor is second only to the principle contractor (builder) on site in terms of percentage of work performed and dollars generated by our sector of the industry, but unlike the builder the electrical contractor can find themselves working in any of eleven different areas, or types of workplaces throughout their normal working day.  The electrical contractor has, over the past ten years of pattern bargaining, seen their ability to manage their staff, and remain competitive outside of major CBD developments fade away.

In the last two pattern bargained agreements negotiated in Queensland, wages have increased by almost 39%, while more than 46 days were lost to industrially-motivated industrial action.  Billable hours have been reduced by 13%, while union powers both on site and within the contractor’s company itself continue to increase unabated.  ECA is of the belief that true pattern bargaining no longer exists.  Replacing it is a system of finding the weakest, most vulnerable contractor at the time and continually harassing, coercing and intimidating them until they sign.  The constant pressure on the contractor comes not only from the union but from principle contractors and developers as well.  From there the domino principle takes over and suddenly one agreement has become the industry agreement.

This Association has seen major contractors fall by the wayside due to a combination of union interference, spiralling overheads and costing issues.  I am gravely concerned that we have not seen the last of these.  In one instance a contractor was forced to call in the administrators because it could not meet its obligations as and when they fell due.  This was caused in no small part due to the fact that for the month of March 2003 the company managed only seven working days.  The remainder of the month was tied up in union orchestrated industrial action.  I know of few companies that can sustain that sort of industrial pressure and remain viable.

ECA’s submission will address issues as documented in the Committee’s Terms of Reference.

SUBMISSION ADDRESSING THE TERMS OF REFERNCE

2 (c) (i) whether the building and construction industry is so unique that it requires industry specific legislation, processes and procedures.

The ECA is firmly of the belief that the building and construction industry is so unique it requires industry specific legislation, processes and procedures.

It is an industry focussed on project based work, with employees regularly moving from project site to project site, with each site posing different conditions, disabilities and entitlements.  To add to the mix the electrical sector of the industry, while deeply instilled in the project based work, is also heavily based on service work to the domestic market, with significant cross over of employees between the two.

It is an industry that, unlike any other, is driven by developers and major (or principle) contractors who set terms and conditions, usually through negotiation/coercion with the relevant union, and then do not employ any employees but engage sub contractors, forcing the agreed terms and conditions onto another contractor who had little to no involvement in their development.

It is an industry that unlike any other (save maybe for the stevedoring industry) has such rampant union influence within the businesses and projects that are undertaken by all stakeholders.

As an example of the above statements, the following is typical of the issues faced day by day by an electrical contractor in Queensland;

An electrical contractor employing six tradesmen, two apprentices and an administration officer operates primarily in the light industrial market but also sub contracts to principle contractors in the major construction sector of the industry.  Because of the sector this contractor chooses to work in they have been forced (by both the union and the principle contractors) to sign a pattern bargained Enterprise Bargaining Agreement (EBA).  As soon as the contractor does this the wages and the overheads contained within the EBA force him out of the domestic and small commercial markets as they have now become uncompetitive due to the EBA having (among other things) wages that are 42% higher than the relevant award.

Though out any week the contractor may find themselves working on any of the eleven types of worksites within their EBA, all of which have different wages, conditions and employees entitlements which creates problems of their own for the administrative staff running the payroll from week to week.  Many of the different types of worksites have ambiguous definitions, which can be read to mean different things depending on which side of the industrial fence one is sitting.  This means invariably the contractor will be faced with union demands to inspect their time and wages register.

2 (c) (iii) (C) security of payments issues, particularly for subcontractors
ECA is of the opinion that the legislation put forward should not try to be all things to all people, but instead focus in on the main issues raised by the recommendations from the Cole Royal Commission.  Security of Payment however needs to be looked at from the point of view of the ability of the union/principle contractor/developer using payment entitlements as a weapon against companies who are being pursued to sign an EBA.

On more than one occasion ECA is aware of instances where an electrical contractor has had a progressed payment they were legally entitled to withheld, or have been threatened to have payment withheld, until they signed an EBA.  While this course of negotiation is already considered illegal, more needs to be done to strengthen the rights contractors have in these situations, so that payment cannot be used as a negotiation tool.

Whilst security of payment is an issue that ECA is pursuing, this issue appears to be being adequately handled by individual state governments, with nearly every state having introduced its own security of payment legislation over the past few years.  NSW and WA have had legislation in place for some time now, with the Queensland government introducing the legislation to the Parliament this week.

All indications suggest that the laws in other states are having the desired effect.

2 (d) (i) whether there is regulatory failure and is therefore a need for a new regulatory body, either industry specific such as the proposed Australian Building and Construction Commissioner, or covering all industries.

ECA is of the opinion that regulatory failure is so bad, so enshrined in the industry that it has become endemic.

This is not to say that it is all one way traffic on this issue, but more that neither side of the industrial spectre can hold their head high and claim they have done all they can.

On the union side there is a flagrant disregard for any legislative or regulatory forms in place for the industry, while on the employers side there is a culture of fear of reprisals, and a misguided belief of “industrial harmony” if they go along with the union’s demands, and don’t report the incident(s) to the relevant authorities.

Because of this ECA believes that an industry specific regulatory body is essential in the fight to win back the construction site, and for both employers and the unions to be able to exercise their legal rights and obligations.

There is strong evidence to suggest that industry specific bodies, like for example the banking ombudsman, provide industry and the public with a conduit for complaints and concerns within that industry.

The industry in general lives in fear of intimidation and retaliation (being left off tender lists etc) if they choose to speak up against the wrongs that occur.

There is also growing evidence in the form of the interim building and construction taskforce (established by the government shortly after the Cole Royal Commission findings were published) that an industry specific regulatory body can have an influence on the stakeholders within the industry.  Even while working under the limited powers that the interim taskforce has been granted, the taskforce has already provided the industry with the “policeman” all stakeholders require.  Formalising this organisation through legislation will only strengthen its ability to regulate the industry, and provide stable, fair and concise assistance to all players within the industry.

Having said this it must be remembered that the advent and acceptance of both regulatory bodies proposed in the Exposure Draft Bill will require a major cultural shift that must come from within the industry.  The union will need to accept that the Commissions are there to serve all stakeholders (not just employers against the unions), and the employers must accept that if they raise an issue with the Commissions, the issue will be dealt with professionally, efficiently and with minimised ramifications/payback to the contractor.  

ECA believes that industry associations can play a major role in providing the conduit between the stakeholders and the regulatory bodies, and greatly assist in the cultural shift to the point where all parties see the bodies as a normal and vital part of the industry.

2 (d) (iii) whether the function of any regulator could be added as a division to the Australian Industrial Relations Commission (AIRC), or should be separate independent regulator along the lines of the Australian Competition and Consumer Commission or Australian Securities Investment Commission.

ECA is of the belief that regulation should be conducted by an independent regulator such as the proposed Australian Building and Construction Commissioner.

The building and construction industry at this time requires a regulator that would be perceived to be totally transparent, accountable and impartial.  While ECA does not believe that a division of the AIRC would not be all those things, it does believe that the industry would not have the same amount of confidence in a regulator that is also adjudicator.

It must be noted at this point that much of the industrial landscape in Queensland is centred on the Queensland Industrial Relations Commission, and all of the most recent EBA’s have been certified in this jurisdiction.

More needs to be done to create a nexus between to the state and federal commissions (or the removal of the state commissions altogether which has been mooted in the past).

In the last round of EBA negotiations ECA was witness to jurisdiction shopping by the union for the first time.  In this instance they negotiated in the federal jurisdiction where it is more difficult to obtain arbitration, and certified the agreements in the state jurisdiction, where it is more difficult to get orders against them.

This creates confusion and ambiguity in the industry and should be either outlawed altogether or bring the two jurisdictions closer together in terms of conditions etc.

2 (f) mechanisms to address any organised or individual lawlessness or criminality in the building and construction industry, including any need for public disclosure (whistleblowing) provisions and enhanced criminal conspiracy provisions.
ECA believes that effective whistleblowing provisions are essential for the proposed legislation to succeed.

Presently the industry is caught in a systemic cycle of almost a “tit for tat” style of reprisal against anyone who rocks the boat and speaks to authorities with regard to any wrong doing in the industry.

If a contractor does make a stand against a union, they are likely to find themselves “blacklisted” by the union when tendering for work.  That is, the union will apply pressure to the principle contractor/developer to ensure that the contractor in question does not win work.  Should they be lucky enough to win a project, then they will find that the project will be disrupted routinely with frivolous safety issues.  In the eyes of most contractors in the building and construction industry industrial harmony is worth more than doing the right thing and standing up to coercion and intimidation.

As ECA has mentioned earlier in this submission, the industry requires a shift in its culture and its thinking for the recommendations of the Cole Royal Commission to be successfully implemented.  

This can only occur if all stakeholders are comfortable with the levels of safety that are provided to them should they decide to come forward with information pertaining to lawlessness or criminality.  

These safeguards will be even more important if the legislation remains in tact to the point where supplying information to the Building and Construction Industry Commissioner is compulsory in certain circumstances.

2 (g) (i) skill shortages and the adequacy of support for the apprenticeship system.

Skill shortages in the electrical, or for that matter the entire building and construction industry has been on the increase for a number of years.  In an article published in The Sunday Mail on 30th November 2003, Daniel Knowles wrote;

“More than 300 building apprenticeships are going unfilled across Queensland while young people join dole queues.  Building industry bodies say the apprenticeships remain empty because young people don’t know or want them.

Industry advisory body Construction Training Queensland operations manager Peter Roebig said training firms were at a loss how to end the skills shortage.”

Through its Industry Training Advisory Body ECA has been in consultation with the relevant organistations who are looking to restructure the modules and units of competency for the Electrotechnology apprenticeships.

What has been noted by ECA during the past three years is that the ability of the small family business, or sole trader, to take on an apprentice is being ever increasingly eroded by the levels of regulations and demands placed on businesses who take on apprentices, the expansion of the syllabus to go beyond that which can be learnt by working for a small, domestic electrician, the demands placed on the monitoring of activities and by the fact that the apprenticeship itself has become to difficult to understand by anyone other than those in the education system.

ECA is firmly of the belief that reducing the apprenticeship back to a respectable core units (of safety, handskills, electrical theory and testing) and an increase in electives units.  ECA believes that this would not decrease the level of skill obtained by the apprentice, and would ease many of the issues faced by the industry today.

As a side issue ECA was greatly concerned to see the use of apprentices as industrial pawns during the last round of negotiations.

Due to recent changes to Queensland’s Industrial Relations Act 1999, apprentices were entitled to take industrial action alongside their qualified colleges.  As an apprentice indentured to a business or group training scheme, ECA does not believe that apprentices should be afforded the right to take industrial action against their employer.

2 (g) (ii) the relevance, if any, of differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry.
Over the last two rounds of pattern bargaining the electrical industry in Queensland has seen the variance between the award and the pattern EBA expand to over 42%.  This does not take into account the seven additional schedules (or types of working conditions) that have been included into the EBA, or the excessive overheads including income protection, increased superannuation, redundancy paid into a trust fund and above award travel and fares.  Overall, the difference in costs to employers between employing under the award and employing under the current EBA is 62.5%.

The size of the gap between industrial instruments means that contractors become locked into specific sectors of the industry, as those with an EBA cannot compete against those working to the award.

Of more significance is the trap that many small contractors find themselves falling into whereby they may only work on “major” sites three or four times a year, but due to pressure from the union and principle contractor have signed a pattern EBA.

This then (often unbeknown to the contractor) locks in their wages and conditions for the next three years at the very high end of the market, rendering them uncompetitive for 80 or 90% of their traditional market.  ECA has seen many companies go under in this situation because they do not have the resources and expertise to shift their market focus to only EBA work, and cannot win any work with their usual clients.

The divide between the EBA is also having a negative effect on labour availability in the domestic/cottage sector of the industry.

As nearly all of the contractors who work in the new home/renovation/repair and install sectors work to the award, many contractors are finding it increasingly difficult to retain staff who often leave to work on major sites for companies who have EBA’s and are paying much higher rates.  On the flip side to this is the realisation that domestic charge out rates would need to rise to around $100 per hour should anything like EBA rates were paid in the domestic sector.  This equasion becomes untenable for all parties concerned.

ECA has for some time now advocated a revamping of the award whereby the base rate remains constant while allowances move up and down depending on where the employee is working.  For example;

The base rate for an electrician may be $15.70 per hour.  When they are working in the workshop this is the rate they receive.  If they are then moved to a construction site they may receive an allowance of $1.00 per hour more to take into consideration the disabilities faced in site.  If working on a major site they may receive $1.50 per hour allowance, or if working in a major engineering site they may receive $2.00 per hour allowance and so on.

This would provide contractors with the flexibility to move in and out of market sectors without the baggage of uncompetitive rates locked in for three years.  It would provide employers with the ability to manage the business more effectively, and allow them greater ability to maintain employees during quiet times by being competitive enough to win work in non traditional markets, where using today’s system they would be unable to win, and would need to reduce their staffing numbers.

ECA CONTACTS

The Electrical and Communications Association would like to thank the Senate Committee for the opportunity to tender its submission to the Building and Construction Industry Inquiry.

Should the Committee have any queries on any issues raised in this submission please contact either Mr Richard Cox (Chief Executive) or Mr Paul Daly (Executive Manager – Compliance) on 07 3251 2444.


1

