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ACCI SUBMISSION ON THE BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT BILL 2003 AND THE BUILDING AND CONSTRUCTION INDUSTRY IMPROVEMENT (CONSEQUENTIAL AND TRANSITIONAL PROVISIONS) BILL 2003

Background

1. The Australian Chamber of Commerce and Industry (ACCI) is Australia’s peak national body of employer associations. Members of ACCI represent employers of all sizes, in all regions and across all industry sectors. ACCI and its members have particular, but not exclusive, interest in workplace and industrial issues.

2. Through our membership, ACCI represents over 350,000 businesses nationwide, employing over four million employees, including the top 100 companies; over 55,000 medium sized enterprises employing 20 to 100 people; and over 280,000 smaller enterprises employing less than 20 people.

3. ACCI membership is not limited to but includes industry associations specific to the building and construction industry, such as the Master Builders’ Association of Australia, the Housing Industry Association of Australia, the National Electrical Communication Association and the Master Plumbers’ and Mechanical Services Association of Australia.

4. All ACCI members have been consulted in the development of this response (a list of member organisations is at attachment A). An industry Working Party has been established by ACCI to overview this work, as with the development of earlier submissions and responses to the Cole Royal Commission. This ACCI response does not limit or derogate from the position individual ACCI members may independently adopt or express.

5. This ACCI submission should be read in conjunction with ACCI’s earlier submissions to the Cole Royal Commission, on its recommendations and on the exposure draft Bill.

Introduction

6. ACCI supported the establishment of the Cole Royal Commission in 2001.

7. ACCI also supported the establishment of the interim building taskforce following the first report of the Cole Royal Commission in August 2002.

8. ACCI presented a submission to the Royal Commission in September 2002, and participated in a conference conducted by the Commission on occupational health and safety in the building and construction industry.

9. Upon the release of the report of the Royal Commission in March 2003, ACCI prepared a detailed response to all 212 recommendations and delivered that response to government in May 2003. The ACCI response supported implementation in whole, or in part, of 194 of the 212 recommendations.

10. In October 2003 ACCI made a submission to government on the exposure draft Building and Construction Industry Improvement Bill 2003, released publicly by the then federal Minister for Employment and Workplace Relations the Hon. Tony Abbott MP in September 2003 (‘the draft Improvement Bill’). ACCI supported the draft Improvement Bill in an overall sense, but sought amendments (or at the least clarification and explanation) of a policy or drafting nature in the following areas:

· Simplify and clarify interaction with Workplace Relations Act 1996 to avoid legal disputes

· Need to develop transitional provisions to assess commercial impact

· Add specific objects dealing with employment and labour force participation of women and young people

· Clarify definition of ‘building work’ especially in relation to off site construction

· Allow project agreements in the form of industrial awards

· Limit or exclude ministerial powers to direct Australian Building and Construction Commission (ABCC) or Federal Safety Commissioner (FSC)

· Clarify interaction of ABCC powers with ACCC and AIRC

· Specify checks and balances for Commonwealth Building Code and Commonwealth OHS accreditation scheme

· Clarify role of FSC with National Occupational Health and Safety Commission

· Delete expanded AIRC power to cap working hours and overtime

· Retain existing concept of genuine bargaining rather than new definition

· Unlawful industrial action should include political protests that result in strikes against employers

· Simplify legal remedies against unlawful industrial action

· Tighten the proposed ‘cooling-off period’ for strike action and laws against ‘no ticket no start’

· Delete loophole whereby union officials who have their right of entry banned being able to enter sites using OHS certificates

· Where other remedies exist, deregistration should not be based on a single act of non-compliance.

11. On 6th November 2003 the federal Minister for Employment and Workplace Relations Hon. Kevin Andrews MP introduced the Building and Construction Improvement Bill 2003 and the Building and Construction Industry Improvement (Consequential and Transitional Provisions) Bill 2003 into the House of Representatives.

The Senate Inquiry

12. On 16th October 2003 the Senate referred industrial and related issues in the Australian building industry (including but not limited to the (then) proposed government legislation) to the Senate Employment, Workplace Relations and Education References Committee for inquiry.

13. ACCI welcomes the establishment by the Senate of this inquiry. It is an opportunity for the parliament to examine the issues arising from these Bills and the broader issue of workplace conduct in the industry prior to parliamentary determination of the government legislation. A process that can improve the content or operation of legislation prior to its implementation is welcome.

14. Whilst the committee must now undertake its task in accordance with its terms of reference and the parliamentary process, it is also important that the work of the committee not unduly delay appropriate workplace reform in this sector, nor simply re-determine matters extensively inquired into by the Cole Royal Commission. Indeed this committee is in the somewhat unique position of having the advantage of a recent report and recommendations of a Royal Commission as a key point of reference for its inquiry.

15. The terms of reference of this inquiry are extensive. They are:

(1)
That the Senate notes the Government's release of the draft Building and Construction Industry Improvement Bill 2003, the recommendations and findings from the Cole Royal Commission into the building and construction industry in Australia, and other relevant and related matters pertinent to equity, effectiveness, efficiency and productivity in the building and construction industry.

(2)
That the following matters be referred to the Employment, Workplace Relations and Education References Committee for inquiry and report by the second sitting week of 2004:

(a)
the provisions of the draft Building and Construction Industry Improvement Bill 2003 or any version thereof that the Government might subsequently introduce into Parliament;

(b)
whether the draft bill or any subsequent bill is consistent with Australia's obligations under international labour law;

(c)
the findings and recommendations of the Cole Royal Commission into the Building and Construction Commission, including an assessment of:

(i)
whether the building and construction industry is so unique that it requires industry-specific legislation, processes and procedures,

(ii)
the Government's response to the Cole Royal Commission, particularly with respect to occupational health and safety and the National Industry Building Code of Practice, and

(iii)
other relevant and related matters, including measures that would address:

· the use of sham corporate structures to avoid legal obligations,

· underpayment or non-payment of workers' entitlements, including superannuation,

· security of payments issues, particularly for subcontractors,

· evasion or underpayment of workers' compensation premiums, and

· the evasion or underpayment of taxation;

(d)
regulatory needs in workplace relations in Australia, including:

(i)
whether there is regulatory failure and is therefore a need for a new regulatory body, either industry-specific such as the proposed Australian Building and Construction Commissioner, or covering all industries,

(ii)
whether the function of any regulator could be added as a division to the Australian Industrial Relations Commission (AIRC), or should be a separate independent regulator along the lines of the Australian Competition and Consumer Commission or Australian Securities and Investments Commission, and

(iii)
whether workplace relations regulatory needs should be supported by additional AIRC conciliation and arbitration powers;

(e)
the potential consequences and influence of political donations from registered organisations, corporations and individuals within the building and construction industry;

(f)
mechanisms to address any organised or individual lawlessness or criminality in the building and construction industry, including any need for public disclosure (whistle blowing) provisions and enhanced criminal conspiracy provisions; and

(g)
employment-related matters in the building and construction industry, including:

(i)
skill shortages and the adequacy of support for the apprenticeship system,

(ii)
the relevance, if any, of differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry, and

(iii)
the nature of independent contractors and labour hire in the industry and whether the definition of employee in workplace relations legislation is adequate to address reported illegal labour practices
An Overview of the ACCI Position (incorporating Term of Reference (c)(ii))

16. The Australian Chamber of Commerce and Industry (ACCI) strongly supports workplace reform in the commercial building and construction industry.

17. Broadly speaking, our interests are twofold:
· To support and advance the well-being of private employers and contactors in the building and construction industry; and

· To strengthen the Australian economy of which the building and construction industry is a major component.

18. The building and construction industry is a crucial driver of economic activity in Australia, with some 210,000 businesses employing about 8% of the Australian workforce (770,000 employees). It contributes some 5.5% of Australian GDP, and over $70 billion per year in economic activity.

19. Aside from direct employment (which is primarily undertaken by small and medium builders, and sub contractors not head contractors or construction companies) the importance and value to the industry of an efficient and freely operating system of private and independent contracting cannot be overstated.

20. ACCI members, in all industries, have a vital interest in a productive and cost efficient construction industry, and in ensuring work practices contribute towards and do not unduly retard the capacity of the industry to contribute to Australia’s overall productive potential.

21. Aside from the direct and obvious interests of building industry employers and contractors, there are thousands of businesses and individuals whose living standards, viability and custom is a direct function of the efficient operation of the building and construction industry. These ranges from investors on the one hand (including members of superannuation funds) to those who manufacture and sell building products and services including architects, surveyors, engineers and a wide variety of other trades and professions, and to the small businesses that tenant commercial premises. It is the clients, employers and contractors, as well as industry and the broader community generally, who carrying the burden of higher costs resulting from unlawful or inappropriate industrial conduct.

22. The experience of the Australian building and construction industry is that the industry itself has been unable to establish the norms of industrial practice and workplace relationships that are otherwise readily accepted in Australian industry generally. Whilst there are many people of goodwill employing and working in the industry, they alone have not been able to bring about the change that so many privately wish to see and which are necessary in the public interest. The Committee’s term of reference (c)(ii) raises the question whether the industry is so unique as to warrant separate regulatory or legislative treatment. Based on the findings of the Royal Commission and given that past experience ACCI supports the conclusion that there are unique circumstances applicable in this industry which at this time justify the particular attention of policy makers and the establishment of a specific framework of legal and regulatory intervention that relates to this industry.

23. A compelling case for reform is made out based upon the following conclusions of the Royal Commission referred to in the Explanatory Memorandum to the Bill (pp 6-7):

“The Royal Commission found an industry characterised by a widespread disregard for the law and an unacceptable record in terms of compliance with occupational health and safety (OHS) regulation. The Royal Commission also identified significant weaknesses in current structures for enforcing the law in this industry.”

“The Royal Commission concluded that there is a conflict between the short term project profitability focus of building contractors and clients on the one hand, and the long term aspirations of the union movement to control and regulate the industry for the benefits of its members. The short term focus driven by profitability means that quick fix commercial expediency can supplant insistence on legal rights, adherence to ethical and legal norms and the pursuit of legal remedies.”

“A Tasman Economics report to the Royal Commission found if productivity in the building industry matched market sector productivity growth, the accumulated gain tom real GDP for the period 2003 to 2010 would be in the order of $12 billion.”

24. ACCI Council, comprising a broad cross section of senior executives and office holders of Australian business organisations, encapsulated the general view of commerce and industry in two resolutions passed during 2003:

“Having regard to the fact that the building and construction industry is a crucial driver of economic activity in Australia, the Building and Construction Industry Royal Commission provides a unique and timely opportunity for reformed workplace practices, institutional and policy reform and adherence to the rule of law in this important industry sector” (Resolution, March 2003 following release of Cole Royal Commission report)

“Reaffirms the importance of reform to work practices and workplace relations in the Australian commercial construction industry and the potential economic, industrial and employment benefits that can be gained by all parties if reform is undertaken;

…Calls on all political parties in the federal parliament to give serious and urgent consideration to legislation once introduced into to the parliament and in doing so give full weight to the authority of recommendations of the Royal Commission whilst undertaking the proper role of reviewing but not obstructing legislative reform; and 

…Recognises that reform involves all parties, including clients, contractors, employers, employees and unions in the commercial construction industry, and will need to go beyond legislative or regulatory change if the intended outcomes are to be realised.”

(Resolution, November 2003 following release of draft legislation)

25. Upon the release of the final report of the Royal Commission in March 2003 ACCI responded, inter alia, as follows:

“The findings confirm what many feared, and reveals what had been suspected – the industry is riddled with a culture of lawlessness and coercion that damages the interests of honest hardworking businesspeople and working people and the broader public interest.

As an industry and as a nation we can choose to take the opportunity which the Report presents, or choose to retreat from the realities it portrays.

The recommendations adopt a dual approach – to strengthen laws governing this industry, and to strengthen the regulation and enforcement of these laws.

We support this approach and the general thrust of the recommendations; they present a formidable reform agenda that responds to the right issues. Without stronger laws and stronger enforcement this industry is left exposed to coercion, unlawfulness and the commercial pressures that allow them to exist.

Each of these recommendations should be examined urgently and on their merits. We will do so, and the individual participants in the industry need to do likewise. None should be dismissed out of hand.

A resolute determination to rectify the problems must be accompanied by changes that are practical and realistic. If reform is to be meaningful, there will be a difficult transition period. Recommendations adopted should be implemented with care, thought and planning.

Beyond new laws and regulatory agencies is the need to change behaviour and culture. This can only occur over time. It will be no easy task. To commence that process, strong and constructive leadership is required within the industry, within unions, within federal and State governments, within regulators and within parliaments. 

The challenge for policy makers and industry participants is to rise above the propaganda of those who defend or excuse the unlawful or inappropriate behaviour found by the Royal Commission, and those who put it all in the too hard basket.

Sectional interests need to give way to the overall good of the industry, its workforce and consumers as a whole.”

26. The September 2003 edition of the ‘ACCI Review’ published an article ‘The Moment of Truth for Building Industry Reform’. That article concluded as follows:
“The stakes are now high. The industry has been at this point before. Expensive inquiries. Problems independently identified. Recommendations for change. The test is whether in 2003/04 governments, parliaments and the industry at all levels have the will and wisdom to move beyond the status quo into a necessary period of reform.”

27. In considering the appropriate policy response to the recommendations of the Cole Royal Commission, to the Bills as introduced and to the terms of reference of the Senate committee it is important to place these issues in a proper context.

28. The Royal Commission was not an inquiry into the whole of the building and construction industry. Residential and home dwelling construction was expressly excluded from its terms of reference. Equally, independent judgment has been made on the conduct of a large sector of the commercial construction industry in Australia.

29. The Royal Commission was not inquiring into all aspects of the commercial operation of the industry. The industry is a dynamic and competitive industry and, as noted above, a strong contributor to national economic well-being. It is doing many good things. However these positives neither cancel out nor excuse inappropriate or unlawful workplace conduct in any parts of the sector. Whilst they compel balanced and considered policy judgement and public comment, this is not a case of choosing between a non-compliant but commercially productive industry, or a compliant but unproductive industry. Compliance with justifiable and properly targeted law and commercial productivity are not mutually exclusive concepts. In fact, industry and commerce is most able to be productive and profitable in an environment where there is fair dealing between the parties according to the rule of law, where sensible and clear laws exist and are complied with and where there is access to effective regulatory or legal redress in cases of damage to legitimate commercial interests from unlawful behaviour. There is a significant cost, both to the industry and the public interest, from a breakdown in the rule of law. In this sector, many of those costs are passed on by industry participants to consumers and users due to lack of import competition.

30. Royal Commissions are the highest form of statutory inquiry. They are not established lightly, and their findings and recommendations cannot be regarded as just another report into workplace relations or industrial practices. This Royal Commission was far reaching, national in its focus, extensive in its evidentiary and policy work and analysis, and independent of vested interests.

31. It is not unexpected that those with vested interests under scrutiny and subject to criticism by the Royal Commission seek to criticise it. Most certainly, its recommendations should be debated. However attacks designed to dent its credibility are self-serving and fail to address the substance of the recommendations. The public interest is served by addressing the substance.

32. ACCI reaffirms support for freedom of association, contracting and both collective and individual bargaining in industry. These are not mutually exclusive concepts. A free, productive industry will be one that produces outcomes of benefit to employers, contractors and employees. ACCI does not oppose collective bargaining or union structures in this industry or any industry. ACCI and our members are themselves collective organisations established for industrial and related purposes. Strong sensible unionism in this industry is as relevant as strong sensible collective representation of employers. However, the findings of the Royal Commission disclose the abuse of collective rights in multiple ways – strikes in support of pattern bargaining, compulsory unionism, compulsory union agreements, union control over labour entry, coercion and unlawful conduct, to mention a few.
33. A resolute determination to rectify the problems identified by the Royal Commission must be accompanied by changes that are practical and realistic. Recommendations adopted should be implemented with care, thought and planning, and with the understanding that there will be a difficult transition period if the reforms are meaningful. 

The Building and Construction Industry Improvement Bill (incorporating terms of reference (a), (b) and (c)(i) and (f))

34. The Building and Construction Industry Improvement Bill 2003 is one crucial manifestation (but not the only element) of the necessary reform. Passage of separate legislation of this type was a specific recommendation of the Cole Royal Commission. 

35. The underpinning rationale for this Bill is strongly supported by ACCI. From the Improvement Bill much else by way of reform can and should flow. The Bill would introduce a new legal and regulatory regime for workplace conduct in the commercial building and construction industry. New, clearer and stronger laws are a precondition for ‘on the ground’ reform to work practices, attitudes and culture. The success of new regulators, the extent to which additional resources can make a difference, and the effectiveness of enforcement largely depend on the strength of the legal regime and the rights and obligations it provides.

36. The Improvement Bill seeks to implement about 120 of the recommendations of the Cole Royal Commission. The Royal Commission made 212 recommendations. The Bill is only part of the response to the Royal Commission. Although it is in this sense limited, the areas where the Bill responds are the major industrial reform areas identified by the Royal Commission.

37. In an overall sense, the Improvement Bill represents a fair and reasonable implementation of the 120 recommendations of the Royal Commission that it seeks to implement.

38. There are a number of specific matters of policy and drafting detail that ACCI raises in this submission. Many of the recommendations of the Royal Commission were not accompanied by suggested legislative amendments and therefore policy and drafting judgements need to be made by the government and the parliament when translating recommendations into proposed law.

39. The areas where the Bill responds to the Royal Commission are primarily in relation to: 

· Workplace relations and workplace conduct;

· Commonwealth procurement code of practice;

· Health and safety (including establishment of the Federal Safety Commissioner – ‘FSC’);

· Establishment of the Australian Building and Construction Commission (ABCC) and ABC Commissioner; and

· Offences and Penalties.

It does not substantially respond in relation to:

· Training and skill development;

· Workers compensation;

· Corporate governance/phoenix companies;

· Taxation;

· Superannuation;

· Industry funds;

· Security of payment; and

· Employee entitlements.

On these issues, the Commonwealth has indicated that it is responding in a variety of other ways, as set out in a Table in an Information Kit issued by the Minister’s department upon the introduction of the Bill.

40. ACCI’s submission in response to the recommendations of the Royal Commission supported or supported with modifications, 194 of the 212 recommendations. Accordingly, the Bill does not include a number of areas where ACCI has supported or is prepared to support (in whole or part) Royal Commission recommendations although, as mentioned, some of these matters are being pursued by the Commonwealth separately from this Bill.

41. Aside from clause 51(2)(k) (concerning new AIRC powers to set caps on working hours) and clause 62 (defining genuine bargaining), the Bill does not enact provisions in relation to matters which ACCI opposed or did not support in our May 2003 submission responding to the Royal Commission.

42. ACCI’s response to the Improvement Bill does not deal with all issues. Consistent with our submission in response to the recommendations of the Royal Commission, some matters of detail in a number of key areas are best dealt with by employer and business organisations that are specialists in the building and construction industry.

43. There is nothing in the Bill which suggests to ACCI that its proposed provisions are not in accordance with Australia’s international obligations with respect to labour standards (Committee Term of Reference (b)).

Length and Complexity

44. The Improvement Bill is long and complex. This is not ideal. Industry would prefer it otherwise. In some respects the drafting could be briefer if the parliament was to accept less prescription and more discretion for regulators and enforcers (for example, clauses 85 to 133 – on secret ballots – some 28 pages of legislation, could be substantially reduced if the requirement for ballots were mandated in legislation but the rules for conducting ballots were set by regulations or in rules of the Australian Industrial Relations Commission). Whether length and complexity is avoidable in a subject matter such as this (where competing interests need to be balanced and where loopholes need to be closed) is a moot point. The general law relating to workplace relations in Australia, the Workplace Relations Act 1996, is also just as long and complex.

45. To assist working through the detailed Bill, the information kit and explanatory memorandum released is a valuable and useful resource. Upon passage of the Bill and prior to its commencement the government should arrange for further information kits to be made available within the industry – similar to the information distributed in 1996 upon the passage of the Workplace Relations Act 1996.

Consequential and Transitional Bill

46. The government has released a consequential provisions or transitional provisions Bill. Transitional arrangements from the current regulatory regime to the proposed new law are very important in a dynamic industry of this size, with its high level of ongoing commercial activity. The impact of the proposed new laws (or transition from the old to the new) on existing industrial agreements and existing commercial contracts needs to be carefully thought through, and our member organisations are still examining these.

47. Areas where the operation of the Building and Construction Industry Improvement (Consequential and Transitional) Bill 2003 will be particularly important are: the certification of agreements made as a result of pattern bargaining, the terms and implementation of the code of conduct on existing commercial and industrial arrangements, the terms and implementation of the accreditation scheme on tendering and the enforceability of existing project agreements. 

Interaction with the existing Workplace Relations Act 1996 (‘WRA’)

48. The Improvement Bill establishes a specific regime for workplace laws applying to “building work” (as defined). It does so in multiple areas, including in relation to:

· Bargaining and agreement making;

· Powers of the Australian Industrial Relations Commission (AIRC);

· Industrial action;

· Secret ballots;

· Duties of industrial organisations;

· Rights of entry;

· Freedom of association; and

· Industrial offences.

49. In doing so, the Improvement Bill covers the same or similar subject matters as the WRA. When considering the Improvement Bill it is important to note that the Bill will not wholly displace the operation of the WRA in the building and construction industry. The Workplace Relations Act 1996 will continue to provide the basis for workplace relations regulation in the industry but the Improvement Bill in many respects alters its provisions.

50. For reasons stated above, at this time ACCI supports separate workplace legislation for this industry given the findings of the Cole Royal Commission, and the inadequate legal underpinning of current laws to deter or prevent the serious and unacceptable workplace conduct and culture identified by the Royal Commission.

51. The Improvement Bill (and the Transitional Bill) foresee the potential legal and other problems of having more than one federal legislative instrument governing workplace relations in this industry and seek to deal with it. Generally they adopt the approach that where specific workplace laws are established for the building industry by the draft Improvement Bill on a subject matter that is common with the WRA, then the Improvement Bill displaces the more general WRA provisions. In absence of a wholly separate legislative regime, ACCI considers the proposed approach as the ‘next best option’. The Improvement Bill does this by a series of specific provisions scattered throughout the Bill which indicate whether (or to what extent) the WRA has any application to a common subject matter, and in various clauses of the Transitional Bill. These provisions in the Bills are important, but complex. The need to ensure that the delineation between the Improvement Bill and the WRA (or any other common legislative instrument of that matter) is a crucial legal and drafting issue.

Constitutional Basis of the Improvement Bill

52. The Improvement Bill will have a wide application through the use of a range of constitutional powers, including the corporations power. Approximately 60 per cent of businesses in the building and construction industry, employing around 90 per cent of the industry’s employees, are incorporated. Broad coverage of the Improvement Bill is also achieved through the definition of ‘building work’.

53. ACCI supports wide use of available constitutional powers in the proposed new laws, including the corporations power. It is not desirable that workplace reform be compromised by gaps in coverage created simply by virtue of constitutional or legal impediments that are capable of being overcome using existing Commonwealth powers.

54. Where limits on Commonwealth powers do exist, ACCI would urge State governments to consider complementary legislation to fill the regulatory gaps.
55. Industry is interested in laws that are clear to understand and straightforward to enforce. Challenges to the validity of laws frustrate their application and enforcement. It is important that the constitutional provisions of the Improvement Bill are structured to minimise the potential for legal or constitutional challenges. 
Objects (Clause 3)

56. The clause is supported. In considering the earlier draft Bill ACCI suggested that the objects could be improved by including two new objects that referred to:

· “achieving high levels of employment in the building industry” and

· “increasing labour force participation in the building industry, including the participation of young people and of women”.

57. The Improvement Bill has incorporated the first of these suggestions but not the second. It would be appropriate for the Senate committee to recommend the inclusion of the second of these suggestions.

58. The Improvement Bill will govern the exercise of arbitral powers over the industry by the AIRC which include decision on matters that affect labour market participation. The Cole Royal Commission itself expressed the view in its report that broadening labour market participation in this industry will help improve what it concluded was an unacceptable workplace culture.

Definitions (clauses 4, 5, 6, 7 and 8)

59. These are important clauses. The definitions in the Bill form the basis for determining the most basic of all questions – who will be covered by the new law. The definitions in these clauses are generally supported, but some further clarification is required, as set out below.

60. The clause 4 definition of 'bargaining services' has been supplemented with an expanded definition in clause 142 for the purposes of Chapter 7 (freedom of association) to capture fees concerning State agreements. The use of the corporations power in the Bill is appropriately used to cover a wider range of demands for bargaining services fees.  We are unsure why the clause 142 definition should not apply for all purposes of the Bill.

61. At the outset, it is vital that employers know whether or not they are ‘building employers’, because the Bill does not define the ‘building and construction industry’. Instead, it defines ‘building work’ in clause 5 and then links its regulatory scheme to the undertaking of ‘building work’. ‘Building work’ is very broadly defined and then amended by explicit exemption. A ‘building employer’ is one who employs (or offers to employ) a ‘building employee’. A ‘building employee’ in turn is one whose employment ‘consists of building work’.
62. ACCI supports the approach which seeks to define the industry broadly but to expressly provide for exclusions with respect to the domestic housing industry and the resources sector.

63. It would not be desirable for narrower definitions to apply as this would provide scope for the unlawful, coercive or unacceptable practices as found by the Royal Commission to still occur in the excluded area, and for it to be without an adequate legal or enforcement regime to deal with such practices.

64. The content of the definition and these exclusions has been assessed by ACCI. Individual employer bodies representing industry in the housing and the resources sector may provide specific suggestions if amendments are sought.

65. Clause.5(1)(g) should be amended to include ‘demolition work’ as part of ‘building work’.  We are pleased “maintenance” work has been excluded from the Bill as introduced given that this concept had the potential for unintended extensions to the Bill’s application.

66. Clause 5(d)(iv) has been redrafted in relation to of site construction. This was a matter raised by ACCI in our earlier submission on the draft Bill. The definition of ‘building work’ now applies to prefabrication of ‘components’ off site where they are “made to order” to form part of a building structure or works. ACCI supports this narrowing of the definition. Without it problems of application of what is a threshold definition in the proposed new law would arise (would it be the purpose for which the component is made that determines if its manufacture is included under the Bill, or the fact that it is delivered and used on a building site? What if it is delivered after manufacture to a third party (say, a contractor) and then taken on site? What would be the position where the component is manufactured for multiple purposes or uses, and where (as would commonly be the case) some of the components find their way onto building sites whilst others do not?). Even with the re-drafting some of these ambiguities may still arise.  For example, it is unclear who requests the “made to order” component – is it an order from the project or does this include a second line contractor?  It is also unclear to what extent the definition of “building work” when coupled with the definition of “building award” means that awards where manufacture off-site falls within the proposed new law.  Industry needs a clear cut-off point for the Bill; a cut-off point not too distant from the industry itself; and not unnecessarily regulating awards or conduct peripherally connected to the building and construction industry.
67. The Explanatory Memorandum to the Improvement Bill (p22) says that “the Bill intends, as far as possible, to exclude the domestic housing sector”. However in some circumstances the Improvement Bill will apply to employees or employers who operate in the domestic housing sector, eg where they operate in both the domestic and non-domestic housing sector of the industry. For example, where a workplace agreement will apply to both domestic housing and other construction work, the Improvement Bill will apply to the bargaining process.

68. The exclusion of the domestic housing sector is based on the fact that it was not included in the terms of reference of the Royal Commission. Indeed, March 2003 Commonwealth commissioned research by Econtech indicates that if the commercial construction sector matched the labour productivity of the housing industry then commercial construction would produce a one per cent boost in GDP, a one per cent cut in inflation and $2.3 billion worth of benefits to consumers every year. This explains why the focus of this Bill is on the commercial construction sector and not the housing sector.
69. Sub clauses (1)(e) and (f) have the effect of excluding from the definition of building work the activities associated with extraction and production of oil and gas and minerals. ACCI raised suggestions from the resources sector that after the word “extraction” the words “and processing” be added to both paragraphs. This has not occurred to date, and we seek support from the Senate committee for this amendment. This would better describe the full range of activities involved in the production of hydrocarbons and minerals.

70. ACCI supports the definitions of “office” and “objectionable provision” in clauses 6 and 7 (noting that as a result, encouragement or discouragement clauses for association membership would be objectionable provisions in agreements).

71. The “pattern bargaining” definition in clause 8 raises a number of issues. The most important is its interrelationship with clause 68 project agreements. ACCI supports restrictions on pattern bargaining as proposed by the Bill and prohibitions on protected industrial action in support of pattern bargaining claims. ACCI also supports the proposal in the Bill to recognise the enforceability of project agreements. The distinction between pattern bargaining and bargaining to establish a project agreement is important. This seems to be made adequately in the Bill, although ACCI seeks clarification (through the explanatory memorandum at page p 49)  that genuine project agreements (clause 68) can take the form of 170 LJ, 170 LK or 170 LL agreements under the WRA, or established in the form of an award rather than an agreement would also be enforceable. Clause 8(4) excludes from the definition of pattern bargaining proposed agreements which are characteristic of project agreements. The definition of “single business” in clause 8(1)(b) should be clarified as the WRA definition in s170LC(1) of the WRA (the WRA section allowing for multi employer project agreements), and the certification of project agreements referred to in clause 68 should be confirmed as a reference to the certification processes under the WRA.  Single site State awards in the form of project agreements should be recognised, not just federal awards.  Clause 6(11) of the Transitional Bill (A three year transition for State instruments) is supported.

72. ACCI understands that the drafting intention is that the definition of “pattern bargaining’ and the operation of clause 68 will work in this way. This is a matter that would be assisted by a statutory note in both clause 8 and clause 68 and in the explanatory memorandum.

Australian Building and Construction Commissioner (ABCC) (clauses 11 to 25) (Committee term of reference (d)

73. The Improvement Bill provides for the appointment of an Australian Building and Construction Commissioner and sets out his or her functions, duties and powers. Deputy Commissioners will assist the ABCC. The ABCC will have functions and powers broadly described as investigation, enforcement and prosecution designed to achieve lasting cultural change. Interestingly, the scheme of the Bill is to create the office of the Commissioner, not a Commission. This is a slight variation on what was recommended by the Cole Royal Commission, but it does not appear to us that much hinges on that distinction that the government has made.

74. The Explanatory Memorandum to the Bill says (pp 9-10) that “ the ABC Commissioner will head a new agency responsible for enforcing federal workplace relations laws on building sites…The main benefits will be to ensure structural and cultural reform in the industry, principally by taking action to address unlawful conduct in the industry…the BCIIB provides specific statutory powers for the ABC Commissioner, appropriate investigatory, compliance and enforcement powers, including the appointment of ABC inspectors.”

75. It goes on to say “it will operate as a one stop shop for the building and construction industry by either dealing with matters itself or referring them to relevant agencies for action…the ABC Commissioner will initially have offices in Melbourne, Sydney, Perth and Brisbane. These key offices will also service the Northern Territory, South Australia, Tasmania and the Australian Capital Territory and may include a presence on large regional projects.”

76. The creation of the ABCC as outlined in the Bill and above is supported by ACCI. 

77. The functions and powers of the ABCC in clause 12 appear necessary and adequate given the findings of the Royal Commission. These provisions are consistent with the Royal Commission recommendations and ACCI submissions. It is crucial that the ABCC have an on the ground capacity and be proactive. This includes in regional Australia. There is also no reason why all capital cities should not have some presence from an ABCC officer.
78. Clause 13 concerning Ministerial directions to the ABC Commissioner have been narrowed when compared to the exposure draft Bill. Whilst on administrative matters or matters of a general nature there may be a need for directions from the executive, it is important that the ABC Commissioner exercises discretion, judgement and work priorities, investigations and programmes independently and in accordance with law. ACCI’s submission on the draft Bill was (and remains) that we would not object to the deletion of clause 13 from the Bill. In the event that it was retained, it has been redrafted along the lines of other statutes to eliminate the prospect of directions from the executive on particular matters (eg section 83BC(1) of the WRA - ministerial directions of a general nature to the federal Employment Advocate).
79. The effect of clause 16 is that the annual report of the Commissioner is more or less a statistical statement of activities. It could, and should, be more than that. ACCI would submit that the clause be amended to require the ABC Commissioner to include in the annual report a statement of industry performance against the objects of the Improvement Act – a critique of progress against the objects.
80. In light of the findings of the Royal Commission ACCI supports the establishment of the ABC Commissioner as a stand-alone entity, separate from other regulators (such as the AIRC, ACCC). In response to the Committee’s terms of reference (d)(ii), it is not desirable for the ABC Commissioner to be incorporated into the AIRC as a division of that body given the distinctions in their statutory role, and the Bill does not do that. The AIRC is primarily a body settling disputes on a safety net basis according to long standing principles and through the processes of conciliation and arbitration. It is not an investigative nor inquisitorial body. The ABC Commissioner on the other hand would have that character, and may in fact refer matters or be involved in matters referred to the AIRC. The courts would certainly intervene to prevent a division of the Commission (if the ABC Commissioner was that) from dealing with matters it (in another division) has already been party to investigation on or formed a view upon.
81. In our initial submission to the Royal Commission ACCI responded to then Commonwealth submissions which contemplated that a specialist tribunal could be created with the administrative support of the Australian Industrial Registry (AIR). Even if this were so, ACCI indicated that the new tribunal should not operate as a division of the AIRC as that term is traditionally understood: “It would be open to the [Royal] Commission to recommend the creation of a tribunal which would be collocated with the AIRC, supported by the AIR, but which would not necessarily be organised within the hierarchy or panel structure of the AIRC or be subject to the seniority structure of the AIRC.” In view of the findings of the Royal Commission, the stand-alone approach of for the proposed ABC Commissioner is favoured by ACCI.
82. This is not to say though that the AIRC has no relevant role in the reform of workplace issues in the building and construction industry. It does, and the Improvement Bill provides for that in the areas outlined in the Explanatory Memorandum to the Bill. There are a number of areas where the AIRC powers are made express and expanded on (such as clause 51(2)(k), clause 134), whilst in some other areas qualified or limited (see Committee term of reference (d)(iii)). Moreover, this ACCI submission points to many areas where the proposed Improvement Bill needs to clarify the intersection between the ABC Commissioner’s role and that of regulators such as the AIRC and the ACCC (see below). However the AIRC’s role necessarily has limitations given that the Royal Commission identified (lack of) adherence to and enforcement of the law as the single most significant deficiency in the industry. The AIRC cannot be tasked to rectify that finding or make findings of fact for the purposes of enforcement given that it is not a body with judicial power capable of enforcing its orders or determinations.
83. What is not clear from the Improvement Bill is how the ABCC will deal with potential clashes of powers with those of the Australian Competition and Consumer Commission (ACCC) or the AIRC. In what circumstances will the Federal Court or other courts be able to issue injunctions to stop the ABCC doing its work if unions invoke the jurisdiction of the AIRC, or if another industry party invokes the jurisdiction of the ACCC? ACCI generally agrees with the scheme of the Bill whereby the ACCC retains its powers with respect to the Trade Practices Act as they relate to industrial matters in this industry (eg secondary boycotts, anti competitive conduct).
84. ACCI also drew attention of government to clause 15 – delegation of powers. ACCI sought that delegation of powers by the ABCC under clause 15 be required to be published so industry can be aware of the delegation and its terms. The Bill has been amended to make publication a requirement.

85. Consideration should also be given to whether the powers in clause 230(6) and the obligations in 231(1) go too far – whether a person should retain the right to not answer questions of an ABCC Commissioner under oath and not be able to rely on the right to not self incriminate. Queries may arise whether this is a power that can be exercised in an administrative capacity, as envisaged.  Some laws (such as the NSW Occupational Health and Safety Act 2000) distinguish between protection from self incrimination in criminal proceedings for natural persons, and other circumstances.
The Building Code (clauses 26 to 30)

86. These provisions, so far as they go, are broadly consistent with the Royal Commission recommendations and ACCI submissions.
87. However clause 26 needs further consideration. On the face of the legislation (although, this may not be the practice) there are inadequate checks and balances on the executive in the development and promulgation of the Code. The clause is a brief conferral of power to issue a ‘document’. Statutory recognition of the Code raises a need for more direct reference to the checks and balances relating to its development and implementation – including industry consultation. If they are not to be included in the Bill itself, consideration should be given to the explanatory memorandum to the Bill or the second reading speech including reference to these aspects.

Federal Safety Commissioner (clauses 31 to 49)

88. The Improvement Bill provides for the appointment of the Federal Safety Commissioner (FSC) and sets out his or her functions, duties and powers. The Explanatory Memorandum says (p 12) that “the Australian government intends to act as a model client, including in relation to OHS on its projects, to improve performance.”

89. ACCI supports the establishment of the FSC, as recommended by the Royal Commissioner. The role of the FSC is to promote and enhance OHS in the building and construction industry via implementing best practice initiatives to drive OHS performance improvement on Commonwealth funded construction projects.

90. However, to avoid confusion the title should have some specific building or construction industry designation to it (eg ‘Federal Construction Industry Safety Commissioner’).

91. Further, as outlined in ACCI’s response to recommendation 33 of the Cole Royal Commission:

“The Commissioner should be an ex officio member of NOHSC in order to maximise linkages between national policy issues, the private sector and the Commonwealth project role of the Commissioner. The functioning of the Commissioner and the existence of the Office should be reviewed after a specified period (say, three years), and not assumed to operate on an ongoing basis without a clear need established.”

92. The functions set out in clause 32 appear appropriate. However, the Bill makes no reference to the interaction of the role of the FSC with the current role of the National Occupational Health and Safety Commission (NOHSC), also a statutory body. NOHSC does not have the specific functions of the FSC as outlined in clause 32 but there is overlap – for example, NOHSC has a role in promoting OHS in all industry (including the building and construction industry). The implementation by NOHSC of the ten year NOHSC National Strategy, adopted by all Australian governments and the two peak employer and employee associations (ACCI and the ACTU) in May 2002 identifies the construction sector as a priority industry. There are also other OHS agencies (in States, and federally – Seacare and Comcare).

93. The Improvement Bill should include an additional function para (i) as follows:

· ‘working co-operatively with the National Occupational Health and Safety Commission or other statutory health and safety agencies whose function includes the promotion of health and safety in relation to building work”.

94. In this context we note that the Minister wrote to the Chairman of NOHSC on 17th October 2003 seeking the assistance of NOHSC in the implementation of various recommendations of the Cole Royal Commission dealing with OHS issues (particularly recommendations 18, 20, 21, 22, 23 and 24). The Minister said, inter alia,:

“I expect that NOHSC will work closely with my Department and the Federal Safety Commissioner, once established, to ensure that these recommendations and any others on which NOHSC input may be sought, are implemented expeditiously and effectively.”
95. This intimation by the Minister is consistent with the suggestion by ACCI for an amendment to clause 32 of the Improvement Bill.

96. Clause 33 (Ministerial directions) has been amended – ACCI repeats the comments it made in relation to the corresponding clause 13 (see above).

97. Clause 47(7) is an exception to the principle that an employee is not entitled to payment once an OHS dispute is referred to the regulatory authority. It reflects an understandable qualification to that principle, but is too vaguely and too broadly drafted and could re-open loopholes for industrial disputes to find their way back into the industry under the guise of OHS disputes. It should be redrafted and narrowed.

98. One of the FSC’s major functions is to ensure that employers and contractors who want to work on Commonwealth projects make OHS a key factor in the way they go about their business. This is proposed to be achieved by the FSC enforcing the OHS aspects of the Code and operating the accreditation scheme (clause 50).

99. ACCI’s earlier submissions on these recommendations emphasised how important it is for a sensible approach to be taken in the exercise of these powers given that OHS issues are the mutual responsibility of multiple parties on building sites and are capable of being misused for industrial purposes.
100. Further, ACCI is concerned at the lack of checks and balances in clause 50, relating to the development and implementation of the accreditation scheme – including industry consultation and rights of review against decisions. The scheme would have significant consequences; the FSC, it appears that through an accreditation scheme the FSC will test contractors’ OHS credentials on-the-job, as well as through their management policies and systems, before they enter into contracts for Commonwealth work other than on projects below a certain value or other exempted cases. Given that the Commonwealth will not enter into a contract with a non-accredited contractor, the scheme will develop a pool of ‘qualified’ contractors.

101. ACCI outlined these reservations in our response to recommendation 29 of the Cole Royal Commission dealing with pre-tender qualifications:

“The purpose of the recommendation is sound, but the proposed pre tender qualification scheme is unduly prescriptive. From the terms of the recommendation it is not clear that the operation of the proposal would be commercially realistic or fair, given the subjectivity that is involved in assessment of OHS performance. A highly prescriptive approach in registering OHS qualified contractors to carry out Commonwealth contracts also raises the question of the registration and qualification of all contactors for other purposes, which would be opposed by ACCI. As mentioned in our response to other recommendations concerning pre tender qualification, ACCI would require a transparent and objectively credible process of pre tender qualification to be established (with industry input and adequate review rights) before this recommendation is implemented. This could be achieved by a nationally consistent Code developed in consultation with industry.”

102. Despite the far-reaching nature of this proposal, no criteria is specified for the accreditation scheme in clause 50 – it is to be established by regulation. The regulations need to satisfy the concerns of industry in this regard and a draft should be made available to industry before passage of the Bill. The basis upon which decisions are made and OHS performance is credentialed and assessed is important. Consistency of approach is vital and subjective decisions should not be made that create differential treatment or commercial consequences between one company and another. Rights of review or appeal must exist.
103. The Explanatory Memorandum (p 12) makes reference to “pre-qualification schemes” of existing States and Territories, but also refers to the “separate and distinct emphasis on OHS under the proposed Commonwealth arrangements.” These observations only provide only very limited guidance for industry on what a Commonwealth accreditation scheme could look like.
104. The FSC will also oversee more intensive OHS inspections on Commonwealth jobs. The Royal Commissioner found that the presence of inspectors improved OHS outcomes, including the National Code.

105. ACCI supports OHS inspectorates so long as inspectors recognise that education and prevention are also a key part of effective enforcement, and that they are truly independent particularly when dealing with OHS complaints that have or may have an industrial relations context or motivation.

106. More generally, occupational health and safety improvements in this industry – which does possess some inherent risks not found in many other industries – requires the ongoing commitment of a broad number of parties. All persons in the industry should share a joint responsibility to achieve safe work outcomes given its risk and danger of injury. Whilst the structures proposed to be established by this Bill are crucial, the work of NOHSC (and the good work that can be achieved through its tri-partite processes) should not be ignored. The co-operation between employers and unions at a peak level through NOHSC can set a positive example, despite the difficulties of that process. The value of NOHSC is also that State governments can also be directly involved in the development of nationally consistent regulation, codes, guidance material or ‘on the ground’ OHS initiatives. Given that OHS remains primarily a matter of State regulation, this involvement by NOHSC and the States is an aspect that helps broaden the reform framework relating to OHS matters.

107. In relation to the reference to the National Building Industry Code of Practice in the Committee’s term of reference (c)(ii) ACCI repeats the comments made to government in our response supporting recommendation 20 of the Cole Royal Commission:

“ACCI has established policies which support the establishment of an effective implementation process for national consistency of OHS regulation in industry. National consistency does not however automatically mean a single uniform OHS enactment. There are a variety of ways in which national consistency can be brought about and each of these should be considered. Specifically in the construction industry ACCI supports the development of a National Standard, a National Code of Practice and the development of nationally consistent guidance materials. ACCI was instrumental in driving the involvement of WRMC in national consistency by the adoption of a process for endorsing National Standards with a mandatory implementation monitoring process including annual reporting to WRMC. Thus the process to achieve national consistency is in place; the issue is one of commitment and accountability. Whilst Ministers agree to national consistency at WRMC, that commitment is not always followed through at departmental level. The development of a National Standard and National Code of Practice however only sets the regulatory framework for the jurisdictions. To gain adoption at the workplace this regulatory framework and material must be supported by nationally consistent, industry/hazard/risk specific, brief, practical plain English guidance materials. One way to move closer to the objective of national consistency is for NOHSC to develop National Standards which are model regulations which can then be adopted by the jurisdictions.

108. On the issue of compliance and enforcement on OHS matters in this industry ACCI expressed the following position in response to recommendation 31 of the Cole Royal Commission:

“ACCI supports a judicious mix of education, prevention, regulation, inspection and enforcement on OHS matters. A balance is required in combining each of these factors in this industry. The recommendation does not contain that balance. It focuses only on inspection and enforcement. If inspectors are merely prosecutors and enforcers then few gains are realised. If inspectors are facilitators and co-operative educators, as well as being enforcers, then some gains can be made by interaction between industry and government regulators. If evidence exists that more inspections on OHS in the industry are a realistic solution to OHS problems in the industry, then we will consider this recommendation. However the core problem identified by the Royal Commission is attitudinal, coupled with the abuse of OHS by its use as an industrial relations tool. There is no evidence to suggest that that more inspections, more regulations or more prosecutions will in itself solve either of these problems. Tied grants for these purposes are an overly narrow approach. Jurisdictions already take the unhealthy view that they are regulators first and last and have little responsibility for the prevention of injuries - just compliance and enforcement. Further, jurisdictions have pursued a policy of compliance and enforcement backed by higher and higher penalties which has built a culture of negativity and lack of trust. It is time to re-evaluate this approach and work towards a culture of prevention and mutual co-operation between industry and regulators to achieve the OHS performance targets set in the National OHS Strategy.”
Awards and AIRC Arbitral Powers (clauses 51 and 52)

109. The Summary to the Improvement Bill says that it “provides for further simplification of building and construction industry awards…Awards will be limited to providing basic minimum entitlements. The scope of some existing allowable matters will be tightened.  The legislation will make explicit various matters that are not intended to fall within the scope of allowable award matters.”

110. ACCI supports these objectives.

111. They are met by the Bill – other than in two respects.

112. Clause 51(2)(k) is an extension – not a limitation – on the existing arbitral powers of the AIRC over the building and construction industry. Under that clause the AIRC would have the power – on an industry wide basis – to set the maximum number of hours that an employee could work overtime. This would allow the AIRC to arbitrate a cap on hours in all of the industry as defined in the definition of ‘building work’ in clause 5.

113. A cap on hours is a measure that will not meet the objects of the Bill. It is a policy approach that has not worked in some European countries. ACCI acknowledges that this power was recommended by the Royal Commissioner. ACCI opposed that recommendation – as did employer bodies generally. Allowing industry wide caps on hours is inconsistent with the Bill’s industry wide prohibition on pattern bargaining. Mandatory caps on hours (if there are to be any, and it is hard to see a case for any if OHS issues are managed properly) are matters that should be dealt with on a workplace level – not an industry level. Given that the draft Bill establishes a substantial and new regulatory regime for OHS in this industry, and given that the AIRC only as recently as 2002 determined issues concerning working hours in a national test case, it would be appropriate to (at the very least) allow that new regulatory regime to operate before taking the further step of conferring additional arbitral powers on the Commission - when in every other respect clause 51 seeks to do the very opposite.

114. ACCI also queries whether clause 51(t) (outworkers) is needed in the context of this industry. The clause has been taken directly from the WRA where it was (and has) been designed to operate primarily in the textile, clothing and footwear awards. Clause 51(15) of the draft Improvement Bill defines “outworker” to mean an employee “who performs work at a private residential premises”. This does not appear to be consistent with the policy of the draft Bill, and the express terms of the clause 5 definition of “building work” which excludes the residential housing sector from all other aspects of the Bill. There is no logic in the Bill applying special AIRC powers to the housing sector given the clause 5 exclusion. Excluded industry sectors will remain covered by section 89A of the WRA which defines the general arbitral powers of the AIRC. If left unamended, it could be argued that this provision covers house building, repair or renovation work, as a house building site is 'residential premises'. If this reasoning were accepted by a court, absurd and unintended results could flow. Technically the operation of clause 51(2)(k) coupled with clause 51(15) could allow the AIRC to cap working of overtime hours for an employee in the housing industry despite the fact that (1) the Royal Commission did not concern itself with the housing industry; and (2) the government’s policy and the policy of the Bill is to exclude the housing industry. An amendment to this provision could clarify the fact that the ‘work’ in question means ‘building work’ as defined in clause 5.

115. Further, ACCI seeks a clarification to clause 51(4)(b) of the draft Bill (exclusion of training or education). ACCI agrees with the policy of this sub clause – the AIRC should not be setting training or education structures for this industry where they are set by employers and other bodies within the industry and in the training sector. However, the AIRC is required to set the wages and conditions that underpin training arrangements in this (and other) industries. Whilst wages and conditions are allowable matters under the proposed clause 51(2) ACCI believes that it should be put beyond doubt that descriptions of training programmes in awards that are part of the establishment of wages and conditions are allowable. The words in brackets in clause 51(4)(b) should be extended to add “ or in relation to the wages or conditions of employment of trainees or apprentices”. If this was not considered necessary given the potential use of the incidental power in clause 51(7) to assuage industry concerns, ACCI suggested that the explanatory memorandum could make this point clear or a statutory example as per above could be included in a note to clause 51(7).  This has been done (explanatory memorandum p 41).

116. The legislation will include a requirement that the AIRC take into account the desirability of reducing the number of allowances when it simplifies a building award (clause 52). This principle is supported, but clause 52 appears to be too vague and given the experience under section 89A of the WRA, a clearer direction needs to be given to the AIRC of specific statutory intent.

Bargaining and Certified Agreements (clauses 53-70)

117. The Summary to the Improvement Bill says that the Bill will “encourage genuine bargaining at the enterprise level” and restrict pattern bargaining and providing for mandatory ‘cooling off’ periods during which protected industrial action is not permitted.”

118. ACCI agrees with these objectives, and the Bill largely meets these objectives.

119. The Bill encourages genuine bargaining at the enterprise level. The legislation retains the rights of employers and employees to choose the approach to bargaining which best suits their needs and circumstances. The Improvement Bill provides that failure to engage in genuine bargaining may result in the suspension or termination of a bargaining period.

120. However ACCI does not agree with the terms of clause 62. It is not necessary to achieve the objects of the Bill for ‘genuine bargaining’ to be defined in this manner – particularly when pattern bargaining is defined and outlawed. The definition in clause 62 is process driven and its focus on process could allow for disputes over process – when the substance of the claims and the position of parties on the claims should determine the question. ACCI prefers that clause 62 reflect the existing WRA provisions (as interpreted by the AIRC to focus more on outcomes, than process) supplemented by the proposed cooling off and other measures in the draft Bill.

121. Under the Bill agreements will only be able to be certified if they deal exclusively with matters pertaining to the employer-employee relationship and if the AIRC is satisfied that the agreement was not reached through pattern bargaining. Industrial action cannot be taken in pursuit of claims that do not pertain to the employment relationship. Agreements will not be permitted to include retrospective pay rises, unless the AIRC is satisfied that the employer was the cause of the delay in agreement making.

122. Parties and the ABCC will be able to seek an injunction to stop pattern bargaining conduct occurring – in both the federal and State systems as well as bargaining for informal agreements. The Improvement Bill also makes it clear that pattern bargaining is not ‘genuine bargaining’ and that the AIRC can suspend or terminate a bargaining period where a party engages in pattern bargaining.

123. Employees will have the right to select whether they wish to be represented by a union in bargaining. Unions will not have an automatic right to represent employees.

124. All of these (other than clause 62) are sensible measures that reflect the recommendations of the Royal Commission. Indeed they are crucial to reform. Coercion in agreement making is at the heart of the standover tactics in the industry that gives rise to unlawful industrial action, anti competitive practices, agreements that barely reflect a mutuality of interests and militant and unlawful union power over contractors or labour supply.

125. As mentioned above, ACCI has carefully examined the provisions in clause 68 relating to project agreements. The amendments proposed above need to be made.

126. ACCI also suggests that clause 66(4)(a)(i) (identity of person appointing agent) is too broad – it should only relate to where the disclosure is “authorised” by the performance or function of the registry official.

Industrial Action (clauses 72 to 140)

127. The Improvement Bill will make unlawful all industrial action within constitutional limits, other than protected industrial action, with industry participants able to recover any losses they suffer due to unlawful action.

128. ACCI supports these measures. They are consistent with the Royal Commission recommendations, the WRA and ACCI submissions.

129. However a number of amendments are suggested.

130. ‘Building industrial action’ should be more broadly defined to include action which has the effect on the employer of the withdrawal or limitation of labour for whatever purpose (other than the reasonable OHS purposes outlined in the Bill.) A number of decisions of the AIRC have developed a proposition that the withdrawal of labour is not industrial action if it is for the purpose of making a political protest. This is a loophole that is neither the intention of the WRA, the Royal Commission nor this Bill – yet it has been inferred into law.

131. ACCI does not see the need for a concept (or definition) of “industrially motivated”, even though we acknowledge that it has been modified in the Bill as introduced. Apart from potentially giving even more scope for unions to take politically motivated industrial action against employers (see above), it appears to limit the concept of unprotected action. Industrial action should not be permitted if it is not protected action. Motivation and intention are additional and unnecessary factors not fund in the Workplace Relations Act 1996 which are likely to complicate enforcement measures.

132. In any event para (b) of the definition of “industrially motivated” dealing with ‘claims by an employer’ should be removed. An employer seeking to reform and change work practices (as the objects of the Bill so clearly envisage) or making as a matter of course changes to employment or workplace rules or conditions as part of the well accepted areas of management care and control (for example, to alter work practices to reduce or avoid OHS risks) should not be unwittingly exposed to a suggestion by unions that work practice changes are unprotected industrial action by the employer.

133. A minor change should also be made to the clause 72 definition para (b) of ‘constitutionally-connected action’. Currently it reads "the action is taken by a constitutional corporation, or adversely affects a constitutional corporation in its capacity as a building industry participant." To avoid interpretation problems, it would be wise to put another comma in, after the second 'corporation'. This would remove possible ambiguity. 

134. To assist the ABCC in its monitoring and compliance role, the Improvement Bill contains requirements that industry participants provide the ABCC with specified information about industrial activity, such as demands for strike pay and threats of industrial action and cessation of industrial action. ACCI supports these measures as they are part of the scheme recommended by the Royal Commission to achieve changes in workplace conduct. However regulations which prescribe the detail of these obligations (such as clause 76(2) dealing with cessation of industrial action) need to be prepared in consultation with industry to ensure that the obligations are realistic in terms of time frames and content.

135. ACCI supports the inclusion into the Bill as introduced of references to ‘directions’ of the AIRC, in addition to orders of the AIRC in clause 83 (negotiations must precede building industrial action).

136. Access to protected industrial action in pursuit of a single business agreement will remain, but with appropriate additional requirements, including:

· Mandatory cooling off periods after 14 days; and
· A requirement for a secret ballot by employees before industrial action.
137. Clause 81 (cooling off period after 35th day of protected action) is supported in principle but the discretions in sub clause (3) and (4) are very broad, arguably too broad if the provision is to have its desired effect. In this industry it cannot be expected that a union taking protected action will ‘cool off’ without the issuing of a certificate (and even then it may defy the certificate). Too much discretion in the proceedings to issue a certificate will result in 35 days becoming a longer period and will also reduce the likelihood that the industrial action will cease after 35 days – which is after all what the provision is intended to achieve.

138. ACCI supports these provisions, subject to the comments (above) concerning the potential to reduce the detail in the balloting provisions (not the requirement to ballot) by translating them into regulations or AIRC rules.

139. Clause 86 definition of “prescribed number’ is supported as a reasonable mechanism to have secret ballots where the number of employees is less than 10. A similar provision could be considered in clause 64 where no such mechanism exists (representation ballots to initiate bargaining).

140. Clause 135(1) should be extended to include, in this obligation on an employee, a similar obligation on union official or union who commences building industrial action.
141. Under the Bill, a party taking unlawful action will be exposed to penalties and damages.  There will be improved access to sanctions in the form of injunctions, pecuniary penalties and compensation for loss suffered as a consequence of unlawful action. Parties will be able to bring an action in relation to unlawful industrial action in the Federal Court, federal magistrates court and State and Territory courts.

142. These measures are supported. However ACCI (at least in this industry) supports clause 139 which would not require a certificate to be obtained from the AIRC prior to the commencement of action in tort.

143. The provisions in clause 140 (anti-suit provisions) are needed and supported if enforcement is to operate widely and in the most appropriate and convenient judicial forum, although we note that this provision has been narrowed to apply only to interlocutory injunctions when contrasted to the draft Bill.

144. The provisions in clause 134 which improve access to AIRC orders in respect of unlawful industrial action are generally supported. We are pleased that clause 134(8) has been inserted into the Bill as introduced in order to clarify the interaction between powers of the AIRC under s127 of the Workplace Relations Act 1996, and this proposed power under clause 134.  It is important when these provisions come before the courts, that unlawful action is unlawful as such, and the capacity to obtain interim or final orders against such action does not depend upon degrees of damage.

145. The ABCC will be able to engage a loss assessor to assess the cost to an employer of industrial action. An assessment will be evidence of the loss suffered in any subsequent court proceedings.

146. These provisions are also supported and appear consistent with the Royal Commission recommendations.
147. ACCI also supports the provisions to prevent spurious OHS concerns being used to justify industrial action about other issues, and the tightening of the strike pay provisions.

Freedom of Association, Discrimination and Coercion (clauses 141 to 176)

148. The Improvement Bill seeks to strengthen freedom of association (FOA) provisions so that a wider range of inappropriate behaviour identified by the Royal Commission is effectively dealt with.

149. The Bill also seeks to prohibit discrimination and coercion in relation to whether or not a person has a particular form of workplace agreement or an agreement with particular terms with their employees, or whether a person should be engaged or assigned particular duties.

150. In general these provisions are supported and appear consistent with the Royal Commission recommendations and ACCI submissions.

151. The statutory note in clause 152 concerning ‘no ticket no start’ is too weak. ‘No ticket no start’ is an unlawful practice and should (not “could”) be described as such without qualification.

152. It is important though that they (like the industrial action provisions) are not misused against employers in a manner that is outside the statutory intent. For example, an employer seeking to lawfully offer a WRA section 170LK agreement or an Australian Workplace Agreement to employees who are currently under a section 170LJ collective union certified agreement (or vice versa) should not be exposed to claims that employees are being discriminated against on the basis that “they are entitled to the benefit of an industrial instrument” (clause 154(h) of the draft Bill), simply by virtue of the employer making that offer.

153. ACCI supports the amendments made to clause 155(c) designed to ensure that contractors are also protected by the freedom of association provisions; it is important though that clause 161 (building associations acting against building contractors) not preclude proper and standard membership related services by industrial associations (such as discounted services to members). The redraft and inclusion of clause 161(3) is supported and meets the concern we had expressed with this clause of the draft Bill.

154. Clause 170 could be expanded. In some cases the reverse onus of proof in the WRA has been an impediment to the achievement of FOA where it has been used against employers. We are pleased it has been removed for interim injunctions. It should be removed at the very least for all applications for injunctions, not merely interim injunctions.

155. The draft Bill provides that in limited circumstances, State freedom of association regimes will continue to operate concurrently. ACCI accepts this, so long as federal laws prevail in law and in the practice of inspectorates in cases of inconsistency.

156. Coercion provisions should be extended to apply to industrial instruments that are not certified or not intended to be certified.
Right of Entry (clauses 177 to 209)

157. The Royal Commission considered improving compliance with right of entry (ROE) provisions to be a key reform priority and made a number of recommendations for changes to the current legislative arrangements as they apply in the building industry. Enhancing the ROE system to clearly spell out parties’ rights and responsibilities, and limit the scope for State laws to be used to circumvent federal requirements is a feature of the draft Improvement Bill. The ABCC is proposed to play a key role in enforcing the new ROE regime.

158. To prevent abuse of ROE entitlements, the Improvement Bill improves the current process for issuing, suspending or revoking permits. The rights and responsibilities surrounding permits is more clearly spelt out. The Improvement Bill will strengthen the requirements for obtaining a permit and expands the grounds for suspension or revocation of permits to ensure that only ‘fit and proper’ persons exercise rights of entry. 

159. These provisions are supported by ACCI and appear consistent with the Royal Commission recommendations and ACCI submissions.
160. ACCI also supports the amendments made in the Bill as introduced to retain a limited jurisdiction for the AIRC in relation to disputes concerning right of entry.
161. The Improvement Bill provides that where a federal permit is suspended or revoked, entry to a building site is not permitted under State law (clauses 195 and 204).

162. The Royal Commission alluded to examples of State laws being used to try to override decisions on federal permits; these provisions are needed to overcome loopholes created by the provision or existence of State permits – or entry under the guise of an occupational health or safety or workers compensation related permits.
163. However under clause 195 a permit holder who is excluded but who holds a State right of entry permits for OHS purposes will still be able to enter. ACCI strongly opposes this exclusion as it creates an unnecessary loophole in the law which could be exploited to avoid the more rigorous scheme set up under the Bill. There are a number of ways this can be remedied in the Bill.  This may require amendments to part 3 (revocation) and not solely clauses 195 and 204.

Accountability of Registered Organisations (clauses 210-218)

164. To improve the accountability of registered organisations, the Improvement Bill contains measures to further enhance financial reporting and disclosure requirements for registered organisations operating in the building industry. The Bill will also regulate the deduction of membership fees, expand the grounds for the deregistration of organisations and allow the Federal Court to disqualify a person from being an officer or exercising specific powers in an organisation if found to have contravened the draft Improvement Bill, WRA or State industrial law.

165. The Improvement Bill also deems conduct by officials, employees and members to be conduct of the organisation other than in certain circumstances. It empowers the court to undo transactions by organisations which move assets and income beyond the reach of creditors to avoid paying court ordered damages for industrial action.

166. These provisions are generally supported by ACCI as they are consistent with the recommendations of the Royal Commission. It is noted though that they impose additional obligations on all associations including employer bodies, even those bodies not subject to any adverse inference or finding of the Royal Commission.

167. ACCI supports the amendments which have been made in the Bill as introduced which provide that clause 214 will require reporting on entities that are controlled by the relevant reporting unit.

168. However ACCI suggests that clause 215 be amended. We agree that deregistration, as a sanction, should be available where there is a pattern of behaviour in breach of injunctions. However, given the strengthened penalties for and access to injunctions, it would not seem appropriate that a single failure to comply (which is punished by separate sanction) be sufficient for deregistration.

169. Clause 217 needs to be carefully analysed; given the significance of disqualification, criteria of an objective character – not subjective criteria - should be set out before such orders are made. The Court would have this task, and seems to have adequate discretion to develop objective criteria on a case by case basis.

170. ACCI notes that the Bill does not specifically address recommendation 169 of the Cole Royal Commission (uniform system of financial reporting for redundancy funds). The government position is that problems with redundancy funds would be “highly unlikely to threaten the stability of the financial system” and that “such changes are not warranted” (Table of Government responses, p16). When responding to this recommendation in May 2003 ACCI said:

“The use of industry redundancy funds is currently not regulated by prudential control. Evidence before the Commission demonstrated that unions both receive funding themselves directly from such sources, and exercise patronage through union officials' activities as trustees of such funds. As with recommendation 167, employers pay these funds for this purpose, not for others. However, as is the case with superannuation funds and superannuation trustees, these are neither tax matters nor industrial matters as such – they are matters of prudential control and governance; bodies such as the Australian Securities and Investment Commission (ASIC) are best placed to act as the regulator in these matters. These matters are also best commented upon by individual ACCI members being employer and contractor organisations operating in the building and construction industry sector.”

Enforcement, Remedies and Miscellaneous (clauses 226 to 255)

171. The Improvement Bill proposes to improving the compliance regime, by increasing penalties and enhancing access to damages for unlawful conduct.

172. The Bill establishes a two-tier civil penalty regime. The first tier addresses more serious contraventions, eg unlawful industrial action and is set at a maximum of 1,000 penalty units ($110,000) for a body corporate and 200 penalty units ($22,000) in other cases. The second tier, is set at a maximum of 100 penalty units ($11,000) for a body corporate and 20 penalty units ($2,200) in other cases will address less serious contraventions. The maximum penalties for breach of award or agreement obligations are also increased. The Bill allows costs to be ordered in line with normal court processes. 

173. Subject to observations elsewhere in this submission, these provisions are supported by ACCI and appear consistent with the Royal Commission recommendations and ACCI submissions.
Committee Terms of Reference (c)(iii)

174. The Committee’s terms of reference (c)(iii) refer to “other relevant and related matters, including measures that would address:

(A)
the use of sham corporate structures to avoid legal obligations,

(B)
underpayment or non-payment of workers' entitlements, including superannuation,

(C)
security of payments issues, particularly for subcontractors,

(D) evasion or underpayment of workers' compensation premiums, and

(E) the evasion or underpayment of taxation”

175. The Cole Committee recommendations 104 to 109 deal with issues related to corporate structures. ACCI supported recommendation 107, supported with modifications 104, 105, 106 and 108, and proposed an alternative in relation to 109.
176. In relation to recommendation 104 ACCI supported the recommendation for Commonwealth guidelines on agency responsibility to detect fraudulent phoenix company activity recognising that the appropriate body to develop the guidelines would be ASIC following a proper consultation process with commerce and industry; the need to avoid having multiple agencies exercising some enforcement role (beyond informing ASIC acting on well-grounded suspicions); clear definitions of key concepts such as inappropriate, fraudulent, misuse, phoenix (and so on); and ensuring legitimate corporate failures are not unnecessarily penalised. These guidelines should be subject to a publicly available protocol concerning the role of the respective agencies. 
177. In relation to recommendation 109 (Commonwealth to consider power to disqualify a person being an officer of a corporation in this industry after one bankruptcy, rather than the current two) ACCI noted in its May 2003 submission that “this is a recommendation that has broader consequences than the building and construction industry. ACCI is concerned at the precedent that this recommendation would create, and the potential to act unfairly if applied in all cases. The private economy is a risk environment, and there is no doubt that business failure, bankruptcy and insolvency is a natural part of that risk. Unreasonable restrictions on a person being an officer of a corporation following bankruptcy is undesirable. Given that the purpose of this recommendation is directed towards fraudulent phoenix company activity, the recommendation could be restricted to bankruptcies of that character. If the recommendation is implemented in whole or in part, the power to order disqualifications should be vested in a court of competent jurisdiction after due legal process. ASIC should not have powers to make such orders, but should be able to seek such orders where it considers appropriate.”
178. In relation to underpayment or non-payment of workers' entitlements, including superannuation ACCI has supported recommendations 110 to 111 and 119 to 123 and supported with modifications recommendation 118 of the Cole Royal Commission.
179. In relation to security of payments issues ACCI has supported recommendations 113, 115 and 117 and supported with modifications recommendations 112, 114 and 116 of the Cole Royal Commission.
180. In relation to recommendation 112 (Governments improve pre-qualification assessments of firms undertaking work in the industry to help improve security of payments) ACCI responded that “the objective of pre-qualification checks is sound – to detect businesses that may have a poor record of payment of commercial debts to others in the industry. ACCI supports sensible measures to protect security of payments – but each of the measures comes at a cost. It is important that pre-qualification checks do not act as an anti-competitive device to exclude entry or participation in the industry or its major tenders. Just as the Royal Commission identified union control of labour in the industry as undesirable, it would be equally undesirable for government influence over commercial participation in the industry. ACCI supports examination of this recommendation only in the context of these broad principles. These matters are also best commented upon by individual ACCI members being employer and contractor organisations operating in the building and construction industry sector.”
181. In relation to recommendation 114 (Commonwealth initiate a study into the feasibility of a compulsory insurance scheme to secure payments to sub-contactors) ACCI responded that “ACCI supports this recommendation only to the extent that it advocates the commissioning of a study. ACCI is concerned that this recommendation could be used by unions to pursue a broader compulsory insurance arrangement on employers to insure entitlements of employees against possible insolvency. That course has been examined by the Commonwealth in recent years and been declared to not be a viable option. ACCI notes that this recommendation was not made because the Royal Commission believed that this was feasible, but because the Commissioner agreed with the view of the Department of Employment and Workplace Relations that it does not believe the arguments advanced against such a scheme are compelling, and that it believes compulsory insurance warrants further investigation. ACCI points out that compulsory insurance of contract payments against a contractor's insolvency was examined at length, and in consultation with industry, by the NSW Government in 1996-7 in the course of developing its security of payment legislation, including through a public inquiry by a NSW Parliamentary Committee. Evidence before that Committee was that such insurance was not viable; some 50% of existing building industry participants would not have been able to obtain that insurance, because the risk was large but unquantified and could not be properly assessed and priced by the insurers. It was not recommended. The NSW Government accepted that compulsory insurance of contract payments against a contractor's insolvency was not possible. It should be noted that this was in the pre-HIH context, and would be even less viable today. In the late 1990s, some industry organisations offered their members a policy of voluntary security of payment insurance, on the basis that subcontractors could quote lower prices if they knew that their payments were secured; however, industry take-up of this policy was low, and it is no longer offered. Further, as pointed out in response to recommendation 112, measures to protect security of payments come at a cost that is borne somewhere in the industry. These matters are also best commented upon by individual ACCI members being employer and contractor organisations operating in the building and construction industry sector, and who should be actively involved in any such study.”
182. In relation to evasion or underpayment of workers' compensation premiums ACCI supported recommendations 150, 151 and 153 of the Cole Royal Commission but opposed recommendation 152.
183. In response to recommendation 150 (States/territories consider quarterly workers compensation payments by employers in the industry; and consider principal contractors being liable for payments when not paid by subcontractors) ACCI responded that “there is logic to this recommendation given the introduction of quarterly superannuation obligations from July 2003. However, workers compensation premiums are not of an identical character. In some circumstances premiums may already be paid in advance – beyond the recommended period. Where this is not the case, the impact of this recommendation on the cash flow of smaller employers in the industry needs to be considered. In the event that smaller employers in the industry were paid funds due for services rendered on time, then this recommendation may have little adverse impact. However, this is not the case for all businesses given that many small contractors wait for long periods to be paid for work done. These matters should be examined before the recommendation is implemented. If the Commonwealth or the States were to consider either component of this recommendation, it should consult first with employer and contractor organisations operating in the building and construction industry sector to ensure that issues of variability and flexibility of worker compensation premium payments currently applying in each jurisdiction are taken into account.
184. In relation to recommendation 152 (Commonwealth consider giving State/territory workers compensation authorities Information in Business Activity Statements filed with ATO for purpose of workers compensation compliance) ACCI opposed this recommendation on the basis that “Business Activity Statements (BAS) are prepared for specific (GST) purposes. Whilst ACCI agrees that government compliance agencies should have some scope to exchange relevant information on certain conditions, there are limits required. The BAS statements have been the subject of considerable controversy, and industry remains most concerned at regulators making decisions about what should be in BAS statements and the purpose for which they are used. Allowing workers compensation authorities to access information in BAS statements could lead to attempts by workers compensation authorities to include additional questions or seek additional information through the BAS process. Given the history of the BAS statements, it is not desirable to open up this issue. These matters are also best commented upon by individual ACCI members being employer and contractor organisations operating in the building and construction industry sector.”

185. In relation to evasion or underpayment of taxation ACCI supported recommendation 129, supported with modifications recommendations 127 to 128 and 131 to 134, proposed modifications to recommendations 124 to 126 and 135, but opposed recommendation 130.

Committee Terms of Reference (e)

186. The Committee’s terms of reference (e) refer to “the potential consequences and influence of political donations from registered organisations, corporations and individuals within the building and construction industry.” 
187. The Cole Royal Commission did not make specific recommendations in relation to these matters, but did express concern at the need for accountability in relation to the use of funds and the disclosure of funds by organisations and bodies in this industry.

188. ACCI’s submission supports the general measures in the Bill to increase the disclosure of financial interests that pertain to the conduct of registered organisations and their interests. Matters relating to political disclosure are best dealt with through political and electoral disclosure legislation, although disclosure by registered organizations is also capable of being regulated either through the Workplace Relations Act 1996 or the Improvement Bill.

189. ACCI will examine any such matters raised by the Committee, and refer them for consideration to the individual ACCI members being employer and contractor organisations operating in the building and construction industry sector.
Committee Terms of Reference (g)

190. The Committee’s terms of reference (g) refers to employment-related matters in the building and construction industry, including:

(i)
skill shortages and the adequacy of support for the apprenticeship system,

(ii) the relevance, if any, of differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry, and

(iii) the nature of independent contractors and labour hire in the industry and whether the definition of employee in workplace relations legislation is adequate to address reported illegal labour practices.
191. The issue of skill shortages and the adequacy of support for the apprenticeship system in this industry was referred to in ACCI’s submission to the Cole Royal Commission and in our response to recommendations 137 to 143. 
192. In ACCI’s submission to the Cole Royal Commission we indicated that ACCI supports education and training policies which:

· improve education and training as a demand driven system that is specifically aligned to industry needs;

· supports the allocation of government funding to education and training outcomes that provide incentives for employers to participate; maximise opportunities for participants and enhance efficiencies within the system;

· expands the role of competitive markets in all sectors by pursuing open competition principles that diversify the supply of education;

· create competitive conditions that enhance the ‘user choice’ principle;

· maximise education and training pathways from school to the workplace and align packaging of training standards leading to a national qualification under the Australian Qualifications Framework (AQF); and

· focus on nationally consistent outcomes and achieve standards that are comp[arable to international standards of best practice.
193. Our submission pointed out that:

· ACCI and member organisations have committed significant resources, along with those of government, to continuously improve and reform the national training system to ensure that it continues to meet the current and future needs of employers and employees;

· A weakening of the user choice arrangements, or a failure to fully implement those arrangements will lead to a lessening of demand;

· In the report “Building Brighter Futures: Present and Future Skills Needs in the Building and Construction Industry” prepared by MBA and HIA under the Skills Shortages Initiative in August 2001, reference is made to some employer support for training funds but noted that the national experience of funds has been mixed with a number of participants commenting that they should be able to utilise part of their contributions to directly support their firm’s training effort rather than spread generally across industry. One of the Report’s recommendations proposed that all building and construction funds be reviewed to maximise the benefits to contributing firms;

· ACCI and other industry groups have embarked on a major exercise to ascertain what employers really think are the types of aptitudes and skills required in work, either working in an enterprise or being self-employed. The outcomes give a clear indication that employers have moved on from just requiring technical skills to seeking a series of personal attributes and broad underpinning skills like self management, initiative and enterprise, and the ability to learn in an on-going fashion;

· ACCI supports group training as an integral component of entry-level employment or skills development options for employers. Group training organisations are a key component in the overall policy platform in relation to New Apprenticeships. Since the introduction of group training arrangements in the 1970s, they have played an integral role in implementing entry level training policy in Australia;

· further work is required to standardise data collection on formal training. Careful consideration needs to be taken in this process to ensure data requirements are relevant and constructive and the impact on employers in the building and construction industry is minimal;

· Regulatory authorities are generally receptive to the concept of using the VET system as a basis for determining their competency-based requirements.
194. It is also important that the appropriate industrial arrangements are in place to facilitate the offering and implementation of training and apprenticeship arrangements in this and other industries. ACCI has successfully implemented the National Training Wage of the Award and with the support of the ACTU had this award made and progressively updated by the AIRC. However opposition by building industry unions in 2003 to award variations to allow for the use of school based apprenticeships in this industry has forced these underpinning industrial arrangements to be arbitrated by the Commission (and a decision remains reserved).  ACCI also supports part time work in this industry (and is pursuing that through the AIRC) and, as mentioned above, seeks an expanded object in this Bill to promote broader labour force participation especially from women and young people.

195. The Committee’s term of reference (g)(ii) refers to “the relevance, if any, of differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry”.
196. For the purposes of establishing a framework for the operation of industrial regulation and workplace relations in this industry, such differentials should not be relevant considerations. To the extent that the system should regulate wages or employment conditions (as distinct from the process for determining agreements) the basis for determination in this industry has historically been and should remain on a minimum rates basis, not a market rate basis. However, as the Royal Commission found, agreement making in this industry is affected by coercive practices and contractually imposed terms arising from tendering conditions – meaning that many agreements providing for payments in excess of regulated standards do not reflect the negotiated interests of the actual employers or employees. ACCI strongly opposes any attempts to translate rates paid or terms set out under agreements binding on one employer into obligations of another employer, or into regulated minimum standards for employers generally. Moreover, such an approach is not consistent with the tradition of wage and condition fixation in Australia.
197. The Committee’s term of reference (g)(iii) refers to “the nature of independent contractors and labour hire in the industry and whether the definition of employee in workplace relations legislation is adequate to address reported illegal labour practices”. 
198. In our principal submission to the Cole Royal Commission ACCI summarised its position on this matter as follows:

“The Australian labour hire industry is a large and growing employer, providing employment and incomes to an increasing number of Australians. The flexible nature of such employment makes a particular contribution to allowing employees to reconcile their work and other priorities, including family responsibilities, study and travel. The labour hire industry is also an increasingly significant contributor to productivity and efficiency in many other industries. Many employers have made strategic use of labour hire to support restructuring for longer-term productivity and efficiency. Many others have broadened their responsiveness and cost efficiency through the use of the flexibility of labour hire arrangements. The legitimacy of such arrangements should be accorded recognition in the Commission’s final findings and recommendations. ACCI understands most labour hire occurs through companies which either employ or contract directly with individuals. ACCI understands that most labour hire arrangements are clearly employment based under the terms of awards, making legitimate use of hourly or daily hire. ACCI endorses the view of the Government that: “It is important that the range of flexible labour practices available to the industry are the equivalent of those available in other industries’, provided they are lawfully implemented”. The reported concern of some unions regarding “the lack of accountability in the use of labour hire firms pointing” and that “while building contracts go to tender and are carefully evaluated, the use of labour hire firms for supplementary labour often occurs without any accountability” is disputed. There is little comparability between the two forms of contract, and employers should be free to contract to structure their work as desired, within the law. Implicit in the union characterisation is an attempt to restrict the commercial capacities of the principal. Once again this reflects a lack of interest in industry efficiency and productivity.”

199. ACCI maintains support for these principles. The efficiency of the housing sector, where substantial independent contracting exists, suggests that more flexibility in labour arrangements – not less – is appropriate for the commercial construction industry.

200. ACCI will examine any matters pertaining to labour hire and contracting raised by the Committee, and refer them for consideration to ACCI members being employer and contractor organisations operating in the building and construction industry sector.
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