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Executive Summary
The Housing Industry Association (HIA) welcomes the opportunity to provide a submission to the Inquiry that is being conducted by the Senate Employment, Workplace Relations and Education References Committee.  
The HIA represents a significant industry sector that encompasses some 4.4% of Australia’s Gross Domestic Product and employs around 3.5% of the Australian workforce.  This workforce not only includes employees, but extends to the provision of work for a significant number of small businesses (some 19% of small businesses in Australia).  HIA members work increasingly in the commercial as well as the housing sector of the industry.
Industry Problems 
It is HIA’s experience, confirmed by the Royal Commission, that the commercial sector of the building and construction industry often operates outside of the lawful commercial and regulatory framework that applies to Australian business.  There has been a lack of accountability or recrimination for industrial and commercial lawlessness involving widespread and repeated behaviour that is intimidatory, coercive and anti-competitive.  This endemic behaviour in sectors of the building and construction industry is commercially and socially unacceptable.  When it occurs in areas of Australian society other than the building and construction industry, it is acted upon by society’s guardians, such as the police, Australian Consumer and Competition Commission, Australian Securities and Investment Commission and other Commonwealth and State regulatory agencies.  There is currently only limited law enforcement in the commercial building industry.
These problems are costing every Australian a significant amount of money every year in higher than necessary building costs and lost productivity.  While the building and construction industry does not face direct competition from imports, these extra unnecessary costs feed into the price of everything Australia produces and everything it exports.  If the commercial building industry was as efficient as the housing industry, Australians would be better off to the extent of $2.3 billion (Econtech 2002).
The Royal Commission Recommendations.

HIA generally supports the Royal Commission’s Recommendations.  HIA has noted continuing union allegations of bias, and that the Commission “was a witch hunt”.  HIA also notes that unions do not say that the evidence given by witnesses before the Commission was untrue, or that the instances it found of unlawful and unacceptable conduct did not occur.  In HIA’s view, those who denigrate the Commission would have more credibility if they addressed the facts and issues. 
The Bill as Remedy.

HIA submits that the Bill is not about curbing legitimate union power, the legal right to strike, or  removing union rights of representation.  There is no provision in the Bill that takes away from employees their current conditions of employment.  It is not even just about addressing an imbalance in the market place.  It is about placing employers, employees and their representatives in a neutral environment where genuine free choices are available on the basis that all must obey the law of the land and live with the bargains they have made.  
The Bill certainly works towards providing choice for employers and employees alike.  Not all workplaces are the same, in fact not all employees are the same.  Collective arrangements may fit well in some workplaces whereas individual are more appropriate than others.  The fundamental principle is that coercion should not be allowed to force collective and union mandated arrangements exclusively, which is the current situation on central city sites, at least.  
Unlawful (and often politically motivated) strike action should not be able to used with impunity against employers and principal contractors, many of whom are working within tight margins and time deadlines, and have little capacity to resist.  Most importantly, occupational health and safety issues for the building and construction industry are too important and should not be wrapped up in industrial disputation.  Obviously stakeholders should be held accountable for their actions with the provision of new penalties and easier access to injunctive relief being critical.
HIA has detailed proposals for improvements to the Bill in a limited number of areas.  These are - 
· Tightening the excuses for non-compliance with dispute resolution procedures (cl 47) 

· Removing AIRC power to cap working hours (cl. 51(2)(k)).

· Retaining the existing definition of genuine bargaining cl. 62).

· Removing confusion between outworkers and housing (cl. 51(15)).

· Anti-suit provisions should not be restricted (cl. 140).
· Right of entry under State OHS laws should be consistent with Bill (cl. 195); 
Other Recommendations.

HIA notes that the Bill seeks only to implement about 120 of the recommendations of the Cole Royal Commission.  HIA appreciates that the remaining 80 odd recommendations have not however been forgotten; however, HIA views the Bill as the one crucial manifestation of reform.  Passage of separate legislation of this type was a specific recommendation of the Cole Royal Commission.  One should not lose sight of the fact that measures are already in place to address some of the other recommendations.  These include:

· Either existing or pending security of payment legislation in various States, which promises to be a major and effective reform;

· Productivity Commission Review of Occupational Health and Safety and Workers Compensation;

· Australian Securities and Investment Commission, ATO and State Regulatory Authorities investigations of sham corporate arrangements; and
· Australian Taxation Office low level verification campaigns and high level audits of cash economy arrangements, coupled to enforcement of Alienation of Personal Services Income measures.
· In addition, the ATO is now giving effect to Recommendation 135 of the Cole Royal Commission by establishing a broadly based Forum to examine industry tax issues.

· However, the Government should re-consider its decision to take no action on Recommendation 169 (relating to making redundancy funds publicly accountable).

Other Issues in the Terms of Reference.

HIA has for many years been concerned at problems with industry training, and has suggested a number of ways this could be improved, particularly by having training follow commercial demand for work skills rather than preconceived notions of what training an individual must have to work in the industry.  

HIA supports the continuance of the subcontract system as a legitimate and appropriate way of performance of work in the industry, and a viable alternative to employment under an Award or agreement.  HIA rejects the concept of ‘dependent contractors’ as a legal category.  HIA also supports continuance of existing labour hire arrangements and group apprenticeships.
HIA suggests that, rather than seeking to refine or alter the legal definition of employee, all governments should recognise that contractors who have been accepted by the Australian Taxation Office as a Personal Services Business for income tax purposes should be ‘immunised’ from laws such as workers compensation and industrial relations which are essentially directed to employers and employees .  This would provide a positive, knowable, objective test of a person’s legal status at any given time and greatly reduce compliance costs for both workers, businesses and governments.
Conclusion.

Reform is ongoing and will require significant efforts on the part of all stakeholders.  Integral to this reform is the role of the various State and Territory Governments.  HIA will continue to lobby these Governments to adopt the same broad and positive stance that the Federal Government has embraced.  
The crux of this broad and positive stance is not removal of union rights or employee conditions – this is a straw man set up in the media by negative elements – rather, it is about a return to the rule of law in the industry.  For that purpose, passage of the Bill in its essential form is a fundamental necessity for Australia.
Introduction

HIA welcomes this opportunity to explain its views on the Bill and related issues to the Senate Employment, Workplace Relations and Education References Committee.

The terms of reference of this inquiry are extensive. They are:

(1)
That the Senate notes the Government's release of the draft Building and Construction Industry Improvement Bill 2003, the recommendations and findings from the Cole Royal Commission into the building and construction industry in Australia, and other relevant and related matters pertinent to equity, effectiveness, efficiency and productivity in the building and construction industry.

(2)
That the following matters be referred to the Employment, Workplace Relations and Education References Committee for inquiry and report by the second sitting week of 2004:

(a)
the provisions of the draft Building and Construction Industry Improvement Bill 2003 or any version thereof that the Government might subsequently introduce into Parliament;

(b)
whether the draft bill or any subsequent bill is consistent with Australia's obligations under international labour law;

(c)
the findings and recommendations of the Cole Royal Commission into the Building and Construction Commission, including an assessment of:

(i)
whether the building and construction industry is so unique that it requires industry-specific legislation, processes and procedures,

(ii)
the Government's response to the Cole Royal Commission, particularly with respect to occupational health and safety and the National Industry Building Code of Practice, and

(iii)
other relevant and related matters, including measures that would address:

(A)
the use of sham corporate structures to avoid legal obligations,

(B)
underpayment or non-payment of workers' entitlements, including superannuation,

(C)
security of payments issues, particularly for subcontractors,

(D)
evasion or underpayment of workers' compensation premiums, and

(E)
the evasion or underpayment of taxation;

(d)
regulatory needs in workplace relations in Australia, including:

(i)
whether there is regulatory failure and is therefore a need for a new regulatory body, either industry-specific such as the proposed Australian Building and Construction Commissioner, or covering all industries,

(ii)
whether the function of any regulator could be added as a division to the Australian Industrial Relations Commission (AIRC), or should be a separate independent regulator along the lines of the Australian Competition and Consumer Commission or Australian Securities and Investments Commission, and

(iii)
whether workplace relations regulatory needs should be supported by additional AIRC conciliation and arbitration powers;

(e)
the potential consequences and influence of political donations from registered organisations, corporations and individuals within the building and construction industry;

(f)
mechanisms to address any organised or individual lawlessness or criminality in the building and construction industry, including any need for public disclosure (whistle blowing) provisions and enhanced criminal conspiracy provisions; and

(g)
employment-related matters in the building and construction industry, including:

(i)
skill shortages and the adequacy of support for the apprenticeship system,

(ii)
the relevance, if any, of differences between wages and conditions of awards, individual agreements and enterprise bargaining agreements and their impact on labour practices, bargaining and labour relations in the industry, and

(iii)
the nature of independent contractors and labour hire in the industry and whether the definition of employee in workplace relations legislation is adequate to address reported illegal labour practices.
Whilst the committee must now undertake its task in accordance with its terms of reference and the parliamentary process, it is also important that the work of the committee not unduly delay appropriate workplace reform in this sector, nor simply re-determine matters extensively inquired into by the Cole Royal Commission.  This industry has been the subject of many inquiries and attempts at negotiated reform in the past.  They have uniformly failed.  Only radical measures can now offer the opportunity for real and necessary change.
About HIA

The Housing Industry Association Limited (HIA) is an association of approximately 30,000 businesses. It is the peak national industry association for businesses operating in the residential, building, renovation and development industry in Australia.  

HIA maintains offices in every State and Territory and actively promotes the interests of its members in a variety of ways, including representation, advice and assistance, adoption and maintenance of member Codes of Conduct, development and marketing of standard form contracts, and provision of associated services such as Home Owners Warranty Insurance.

Housing Industry Size and Structure 

Employment

· 300,000 – 3.5% of total national workforce.  There are 483,000 taxpayers in the industry who hold an ABN (and are presumably contractors), of whom 350,000 are registered for GST.

Sales Revenue

· $33 billion which is 4.4 per cent of GDP.

Firms 
· There were more than 150,000 firms in the construction industry in 2001/02.

· Nearly two-thirds of them were suppliers of specialist trade services – plumbers, electricians, carpenters, bricklayers, concreters, tilers, plasterers. 

· Of the remainder, more than 40,000 were residential builders.

· There are more small firms in construction than any other industry.

· More than 98 per cent of firms in the construction industry are small, and small construction firms account for 19 per cent of all small businesses. 

· The largest 100 housing firms in Australia command some 40 per cent of the market; by contrast, the 100 largest commercial construction firms command over 90 per cent of the market.

Performance

The Australian residential construction industry is one of the most efficient and cost effective in the country (McKinsey Study finding and Econtech Pty Ltd Report).  It has - 

· Low operating costs;

· Low profit margins; and

· High consumer satisfaction. 

Workers, Employees, and The Subcontract System.
Independent contractors in the housing and building industry, by and large, are persons genuinely in business for themselves.  Head contractors and trade contractors prefer the subcontract system for the following reasons:

· Higher levels of productivity;

· Guaranteed higher quality of work;

· Payment by results which leads to predicability of costs;

· Capacity to organise work to suit themselves.

The efforts of these contractors have served to make Australia’s housing industry among the most successful, cost effective and innovative in the world, a status which is widely recognised and undisputed.
Relationship with commercial construction sector.

There is an overlap between the activities of the commercial construction sector of the building and construction industry and the housing industry.  The construction of medium and high-density housing projects shares much practice and technology with commercial construction, and is often subject to the same industrial relations pressures.  Trade contractors may work in both housing and commercial construction, depending on where work is available, and as outlined below, often have industrial problems as a result.  These problems will occur, in HIA’s experience, when they deal with the commercial sector for the first time.   Such problems include:

· A non-negotiable demand to sign a union-devised pattern Enterprise Bargaining Agreement (or equivalent) under Federal or State law (EBA);

· A demand to make contributions at the EBA standard rate to union sponsored redundancy funds;

· A demand to make contributions at the EBA standard rate to union sponsored superannuation funds

· A demand to take out union sponsored workers compensation “top up” insurance

Additional pressure will also be put on trade contractors by head contractors who impose a number of the above demands as a condition of contract as part of their “managing” the industrial relations on site.

This interaction of the commercial construction industry practices within the housing industry has led to many problems for HIA members, and has led HIA to adopt policies which seek to protect its members.

The Commercial Building and Construction Industry. 
The Cole Royal Commission found a serious state of industrial unlawfulness and coercion embedded in the practices and culture of major parts of the commercial construction industry. It found that the industry has not been able to rid itself of these systemic problems by its own efforts, notwithstanding the desire of many individuals to do so.  Nor has the encouragement and incentives offered by governments in the past, such as through the federal Construction Industry Development Agency, been effective.  
The building and construction industry does not have any legislative or social exemptions for such unacceptable behaviour, yet this is condoned by many of the industry’s stakeholders, possibly because:

· The commercial construction industry is unique, 

· working mainly for one-off clients (who normally have no interest in the industry’s long-term health), 

· based on short-duration construction projects, 

· using a militant and highly unionised workforce; 

· which constantly shifts between employers/head contractors; 

· and between workplaces; 

· which the workers build around them as they go, 

· in a physically demanding and inherently risky work environment, 

· the whole being driven by a boom and bust economic cycle; 

· Industry cost structures, together with generally unsympathetic clients who impose tight schedules and high daily delay damages, create commercial pressures, which drive practices that would normally be unacceptable in the broader community; 

· There is an institutional imbalance of bargaining power between one large national construction union and any particular business in an industry comprised chiefly of small businesses, 

· this leads to a feeling on the part of managers that resistance to the union is futile, together with a ‘cost plus’ management mentality;

· Enforcement and regulatory agencies have absented themselves from this industry, leaving a gap which only unions have sought to fill; and

· Industry culture, and historical custom and practice, has demonstrated that those who seek to challenge or change this system from within will be punished.

This state of affairs is not new.  HIA, like other industry bodies, has been publicly expressing its concern for many years.  HIA staff and members alike have been on the practical receiving end of conduct that has the purpose and effect of seriously impeding normal competitive arrangements.  Evidence of this in particular cases was given to the Cole Royal Commission.  In fact, the evidence given by a wide variety of persons to the Cole Royal Commission is too voluminous and compelling to be disregarded.  Similar evidence of unacceptable behaviour was given to the Gyles Royal Commission in NSW in 1991.

We submit that the rule of law and society’s institutions are not, and have not for many years been operating effectively in the building and construction industry to eliminate this conduct. Whilst HIA’s usual preference is for industry to self regulate and overcome its own problems, if existing basic civilised mechanisms on which self regulation must operate such as the rule of law are absent, then self regulation may not be possible.  If the rule of law is ineffective, then we suggest that a special case has arisen for further and/or more effective regulation.  The Cole Royal Commission identified this and made suitable recommendations to address the shortfall.  The culmination of these recommendations is the Building and Construction Industry Improvement Bill 2003 and HIA supports this Bill.  

The Building and Construction Industry Improvement Bill 2003.

This Bill is a necessary requirement to address the imbalance issues within the industry that were identified by the Cole Royal Commission.  HIA recognises that this Bill is just the starting point for further reform, given that it only addresses some 120 of the 212 Cole Royal Commission Recommendations.  Yet its thrust certainly goes a long way towards restoring credibility within the industry and most importantly it attempts to address lawlessness within the industry.
HIA has participated in comprehensive discussions on the Bill held under the auspices of the Australian Chamber of Commerce and Industry (ACCI) and we have provided detailed input to ACCI’s response to the Government on the Bill, which was supportive of the legislation.  HIA also made its own submission, consistent with ACCI’s submission.   To an extent, the Bill as introduced into the House shows that the Government has taken up these suggestions.  

HIA has also had the advantage of participating in the formulation ACCI’s submission to this Committee, and supports that ACCI submission.
In particular, HIA supports aspects of the legislation to -  

· Exclude detached housing from the operation of the legislation, as it is clear that the problems which were found by the Royal Commission in the commercial sector do not exist and have never existed in the detached housing sector, for a variety of reasons;

· Simplify and clarify interaction with Workplace Relations Act 1996 to avoid legal disputes; 

· Provide appropriate transitional provisions to minimise any unfair commercial impact of the Bill in relation to existing contracts;

· Clarify the definition of ‘building work’ especially in relation to maintenance and off site construction; 

· Allow project agreements in the form of certified industrial agreements; 

· Limit ministerial powers to direct Australian Building and Construction Commission (ABCC) or Federal Safety Commissioner (FSC) to general policy issues;

· Clarify interaction of ABCC powers with ACCC and AIRC;

· Specify checks and balances for Commonwealth Building Code and Commonwealth OHS accreditation scheme; 
· Clarify role of FSC with National Occupational Health and Safety Commission; 

Problems Remaining With the Bill.

HIA also pressed the Government, without success, to make a number of further changes to the exposure Draft of the Bill.  HIA considers that these changes to the Bill would still be appropriate.
· Tightening the Excuses for Non-compliance with Dispute Resolution Procedures (Cl 47) 

Clause 47 (7) currently provides – 

“Compliance with dispute resolution procedure

(7) For the purposes of this section, the employee’s non-compliance 
with a relevant dispute resolution procedure is to be disregarded to 
the extent that the non-compliance was due to circumstances 
outside the employee’s control.”

HIA considers that this is too loosely drafted, and could be used as a loophole to avoid agreed dispute settlement procedures for industrial reasons.  HIA suggests the following – 

“Compliance with dispute resolution procedure

(7) For the purposes of this section, the employee’s non-compliance with a relevant dispute resolution procedure is to be disregarded to the extent that the non-compliance was due to circumstances wholly outside the employee’s control, and provided that there were no reasonable steps that the employee could have taken to comply in whole or in part with the relevant dispute resolution procedure.”

· Removing AIRC Power to Cap Working Hours (Cl. 51(2)(k)).

Delete the proposed AIRC power to cap working hours and overtime in Awards, on the basis that this is too prescriptive and would lead to inflexibility in working.  This is an OHS issue which should be dealt with on the basis of risk assessment at individual workplaces rather than through a blanket industry rule, which in practice will merely be used by unions as an additional bargaining counter in negotiating enterprise agreements.
· Retaining the Existing Definition of Genuine Bargaining Cl. 62).

Retain the existing WRA concept of genuine bargaining rather than adopt a new definition, on grounds of simplicity and consistency; 
· Removing Confusion Between Outworkers and Housing (Cl. 51(15)).

Clause 51 (2) (s) and (t) allow the AIRC to set pay rates etc for “outworkers”.  Section 51(15) of the Bill defines “outworker” to mean an employee “who performs work at a private residential premises or at other premises that are not business or commercial

premises of the employer.”.  This could be interpreted to mean building work such as renovations as a house building site is 'private residential premises'.  There is no logic in the Bill applying special AIRC powers to the housing sector given its exclusion all other aspects of the Bill.  If this reasoning were accepted by a court, absurd and unintended results could flow.  Technically the operation of clause 51(2)(k) coupled with clause 51(15) could allow the AIRC to cap working of overtime hours for an employee in the housing industry despite the fact that policy of the Bill is to exclude the housing industry.  An amendment to this provision should clarify the fact that the ‘work’ in question means ‘building work’ as defined in clause 5.
· Political Strike Action to be Unprotected. (Cl. 72 - 140).
The definition of unlawful industrial action should include political protests that result in strikes against employers, on the basis that such strikes do not relate to the relationship between employers and employees and therefore cannot be a legitimate exercise of workers’ industrial rights.  Industrial action should be unlawful unless it is protected industrial action under the law.  A number of AIRC decisions have given currency to a view that withdrawal of labour is not industrial action if it is done for a political purpose, and therefore cannot be ‘unlawful’ industrial action.  This is a gaping loophole which needs to be closed. 
· Anti-suit Provisions Should not be Restricted (Cl. 140).
HIA is not aware why the general prohibition against Federal Court injunctions contained in the exposure draft Bill was watered down to prohibition of interlocutory injunctions only.  The Ex Memo offers no clue.  This can only be productive of legal argument and strained interpretations.  Note also that Clause 140 talks about interlocutory injunctions, while clause 170 talks about interim injunctions – some lawyers would say they are the same thing, while others would differ.  In HIA’s view there should either be a prohibition against all Federal Court injunctions (HIA’s preference) or none.

· Right of Entry under State OHS laws Should be Consistent With Bill (Cl. 195); 
HIA considers that the Bill should firmly close the loophole whereby union officials who have their Federal right of entry withdrawn, or who do not wish to comply with Federal right of entry requirements, are still able to enter sites using State OHS certificates.  HIA members attest to the fact that this is currently widely exploited in NSW by union organisers to sidestep the WRA provisions.  To allow this provision to remain in the Bill will provide a ready made way to quickly and easily destroy the robust right of entry regime recommended by the Royal Commissioner and implemented in the Bill.
Obligations under International Labour Law
Australia has been a member of the International Labour Organisation since 1919 and in that time, Australia has ratified some 57 Conventions, of which 48 are still in force.  HIA submits that the following Conventions could possibly be affected by the Building and Construction Industry Improvement Bill 2003:
· Unemployment Convention, 1919 (No. 2)

· Workmen’s Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)

· Equality of Treatment (Accident Compensation) Convention 1925 (No. 19)

· Forty Hour Week Convention, 1935 (No. 47)

· Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87)
· Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

· Equal Remuneration Convention, 1951 (No. 100)

· Discrimination (Employment and Occupation) Convention, 1958 (No. 111)

· Minimum Wage Fixing Convention, 1970 (No. 131)

· Workers’ Representative’s Convention, 1971 (No. 135)

· Workers with Family Responsibilities Convention, 1982 (No. 156)

· Termination of Employment Convention, 1982 (No. 158)

· Protection of Workers’ Claims (Employer Insolvency) Convention, 1992 (No. 173)

HIA submits that the proposed Bill does not contravene any of these Conventions.  With respect to some specific Conventions, HIA makes the following comments.
Unions and union officials still possess the right to organise and represent, although they must abide by the rule of law. Union officials seeking to exercise statutory power to enter private premises must objectively be ‘fit and proper’ persons, a reasonable requirement which can be reviewed by a court.  Article 4 of Convention 135 enables a National Government to determine “…type or types of workers’ representatives which shall be entitled to the protection and facilities provided for in this Convention.”  Article 6 of the same Convention indicates that “Effect may be given to this Convention through national laws or regulations or collective agreements, or in any other manner consistent with national practice.”
Article 2 of Convention 87 provides that “Workers and employers, without distinction whatsoever., shall have the right to establish and subject only to the rule of the organisation concerned, to join organisations of their own choosing without previous authorisation.”  It would be difficult to argue that the proposed freedom of associations provisions in the Bill contravene this Article.  
HIA further submits that the requirements of Convention 98 with respect to collective bargaining have in no way been contravened.  Collective bargaining is still possible but it will be rightly based on the premise of individual business units.  Article 4 of this Convention states that “Measures appropriate to national conditions shall be taken, where necessary, to encourage and promote the full development and utilisation of machinery for voluntary negotiation between employers or employers’ organisations and workers’ organisations, with a view to the regulation of terms and conditions of employment by means of collective agreements.”  How can widespread enforcement of pattern bargaining by the CFMEU be seen as in any sense ‘voluntary’?  HIA submits that the coercion into signing a pattern bargained arrangement in itself contravenes this Article.
Furthermore, within Convention 87, it states at Article 8 that “In exercising the rights provided for in this Convention, workers and employers and their respective organisations, like other persons or organised collectivities, shall respect the law of the land.”  Yet the Royal Commission Recommendations upon which the Bill is founded have identified numerous breaches of the law of the land by unions and their officials.  It is not seriously denied that such breaches have in the past systematically occurred in the building and construction industry.  In HIA’s view, those who themselves have regularly and systematically acted in disregard of ILO conventions should be viewed with scepticism when they raise a clamour against the Bill on the grounds of alleged inconsistency with such Conventions.  
Findings and Recommendations of the Cole Royal Commission
HIA strongly supported the work of the Royal Commission and we have made clear our support for the vast majority of the subsequent recommendations.  If all recommendations are addressed then it will certainly be possible for the commercial construction industry to achieve equivalent productivity outcomes to those of the residential sector.  Without stronger laws and stronger

enforcement this industry is left exposed to coercion, unlawfulness and the commercial pressures

that allow them to exist.
In considering the recommendations of the Cole Royal Commission it is important to place three issues in a proper context.

· The Royal Commission was not an inquiry into the whole of the building and construction industry.  Residential and home dwelling construction was expressly excluded from its terms of reference.  The whole of the industry should not be tarred with the one brush, but equally those whose conduct is subject to adverse findings and recommendations must recognise that independent judgment has been made on the conduct of a large sector of the commercial construction industry.

· The Royal Commission was not inquiring into all aspects of the commercial operation of the industry.  The industry is a dynamic and competitive industry and a strong contributor to national economic well-being.  It is doing many good things.  However, the extensive commercial activity of the industry cannot be a carpet under which the findings of the Royal Commission are swept.  As good as the industry is in commercial terms, the Royal Commission identifies a dark side, one that holds back its full potential and costs Australia dearly in terms of higher costs and lower production.

· The Royal Commission was an inquiry of the highest form in the land.  Royal Commissions are not established lightly, and their findings and recommendations are not to be regarded as just another report into workplace relations or industrial practices.  This Royal Commission was far reaching, national in its focus, extensive in its evidentiary and policy work and analysis, and above all independent of vested interests.  It was scrupulously fair and transparent in its processes.  Its findings were entirely consistent with those of the Gyles Royal Commission in NSW in 1991 – indeed it is depressing that so many undesirable practices have apparently not changed over that period.  Perhaps they would have changed, in NSW at least, had the Recommendations of the Gyles Royal Commission been put fully into practice.
Allegations of Bias – Should they be Accepted?

Criticism of the Royal Commission by those with vested interests or those who chose to frustrate rather than support its investigation appears to have been designed to dent its credibility for self serving purposes.  HIA sees nothing in the conduct of the Royal Commission, its findings or its recommendations which supports any charge against the integrity of the Royal Commission and the standing it has together with other Royal Commissions initiated by Commonwealth or State governments.

Some unions have alleged that they were not allowed to present their side of the case to the Royal Commission.  This claim does not bear serious scrutiny.  An examination of the facts reveals that unions were permitted to cross-examine witnesses on their evidence (given on oath) only if the unions were prepared to put in their own evidence and witnesses on the same matter for similar treatment.  By and large they elected not to do so.  Unions have publicly stated that the Royal Commission was not serious about worker health and safety, but all unions boycotted a national conference on this topic called by the Royal Commission specifically to hear proposals from all parties.   Unions have said that the Royal Commission ignored widespread tax cheating in the industry, yet when asked for more information, they told the Royal Commission that investigation was its responsibility and that the union’s role was in their eyes complete once it had raised such general allegations.  Such an attitude is both lazy and hypocritical.   
If the unions did not put “their side of the case”, the fault clearly lies with them rather than the Royal Commission.  It is noticeable that the one thing that the unions do not claim is that the persons whose evidence was accepted by the Royal Commission, and is set out in its Report, were not telling the truth.
The public repetition of claims by vested interests that the Royal Commission was unfair or partial, ultimately serves no good purpose.  Rather than complaining of bias, it would be far better for all interests to address the real issues and debate the facts as found and the recommendations as made.  
The Need for Change to be Supported.

HIA supports freedom of association, contracting and both collective and individual bargaining in industry.  These are not mutually exclusive concepts.  Nor are the concepts of a law-abiding industry and a productive one.  A free, productive industry will be one that produces outcomes of benefit to employers, contractors and employees.  HIA does not oppose collective bargaining or union structures in this industry, or in other industries.  Strong sensible unionism in this industry is as relevant as strong sensible collective representation of employers.  However, the findings of the Royal Commission disclosed the abuse of collective rights in multiple ways – pattern bargaining, compulsory unionism, compulsory union agreements, union control over labour entry, coercion and unlawful conduct, to mention only a few.
A resolute determination to rectify the problems identified by the Royal Commission must be accompanied by changes that are practical and realistic.  If reform is to be meaningful, there will be a difficult transition period.  Recommendations adopted should be implemented with care, thought and planning. 
HIA is concerned that State and Territory Governments have adopted and are maintaining a political footing with respect to the recommendations.  This only undermines the outcomes of the Commission and will certainly impede the effectiveness of any implemented recommendation.  
HIA reiterates that the Recommendations and the subsequent Building and Construction Industry Improvement Bill 2003 are aimed at restoring the rule of law within the industry.  We submit that such restoration is required due to significant evidence of unlawful conduct and we further submit that governments of any ilk should be ready to support these recommendations.  Equally, the Senate should not allow these fundamental factors to be obscured by party political factors or ideologically driven stances.  

Recommendations Rejected by the Government.

Redundancy Funds.
HIA notes that the Government has rejected Recommendation 169 of the Royal Commission, which covered legislation to implement a uniform system of financial reporting, external auditing, actuarial assessment and annual reporting to a prudential authority for redundancy funds.  The government position is that problems associated with a redundancy fund would be “highly unlikely to threaten the stability of the financial system” and that “such changes are not warranted” (Table of Government responses, p16).  

In HIA’s view, this misconceives the reasons why the Recommendation was made.  The Royal Commission recommended “reporting to a prudential regulation authority” and not “prudential regulation” as such.  The Recommendation, in HIA’s analysis, was not made to preserve the stability of the Australian financial system but to ensure honest and transparent dealing with workers’ money.  It is of course trite to say that systemic lack of honesty and transparency will in the end destroy any financial system.  However, the Royal Commission, in HIA’s view, had a more immediate object in mind, related to its overall objective of restoration of the rule of law in the industry.  
This Recommendation also included the requirement that all documents produced in compliance with the legislation be public documents.  It is noteworthy that evidence given to the Royal Commission was that it has not been possible in the past to be certain that industry money contributed to such funds by employers for the future welfare of their employees was in fact being properly applied.  
HIA considers that the Committee should urge the Government to reconsider Recommendation 169.

ABCC and ACCC Jurisdictional Overlap.

HIA supports the Government decision that the ACCC should retain exclusive jurisdiction to investigate breaches of the Trade Practices Act 1974.  Any other arrangement can only cause confusion, hardship and disadvantage for the individuals concerned in any investigation of an alleged breach.

Other Specific Issues in the Terms of Reference. 
Sham Corporate Structures

HIA notes the Royal Commission’s recommendations about phoenix company arrangements, and we suggest that these are issues for the Australian Securities and Investments Commission and the ATO in respect of all companies in all industries.  The ATO has recently been moving to significantly improve its co-ordination with ASIC in this area, as the Royal Commission recommended.

While such activities are undoubtedly wrong and should be actively stamped out, HIA has not seen any evidence that the building and construction industry is any worse than other industries for phoenix arrangements.  Nevertheless, at least in respect of those who are required to hold Builders Licenses, an administrative mechanisms now exists in most States to prevent those shown to be associated with phoenix companies from being granted a new Licence, in many cases forcing them out of the industry altogether. 
As an example with specific respect to Recommendations 106, 107 and 109, HIA draws the Committee’s attention to the provisions of Western Australian Builders’ Registration Act 1939.  Specifically, the combination of Sections 4, 4A, 10, 10AA, 10C, 13, 13A, 15, 16 and 21B all combine to provide the WA industry with an excellent regulatory environment for builders.  For example, a building company is strictly prohibited from trading without a nominated supervisor and risks significant fines for non compliance.  With respect to Section 10, the Builders’ Registration Board has the power to require an applicant to satisfy the Board about sufficient material and financial resources.  The Board’s inquisitorial powers pursuant to Section 13 provide a sound base for investigation of builder activities, including financial competence.  There are also ineligible person provisions within this section that prohibit certain persons involved in previous company and business failures from taking part in the management and supervision of building work.  Similar laws exist in all States and Territories except Tasmania and the NT, and they are pending in those two jurisdictions.
Underpayment or Non-Payment of Workers’ Entitlements

1. Underpayment or  failure to pay worker entitlements.
Existing arrangements to deal with underpayment of wages and other entitlements, outlined in Volume 9 of the Royal Commission’s Report, appear in HIA’s experience to be working more or less adequately, although the improvements suggested by the Royal Commission are fully supported and certainly worth while pursuing.  HIA notes that the Commonwealth is already doing this.  In HIA’s view, the best thing which could be done to address failure to pay workers entitlements would be to pass this legislation to set up the ABCC, which as envisaged by the Royal Commission will be able to be a one-stop shop assisting enforcement and recovery of workers entitlements in the building and construction industry.
2. Non-payment due to insolvency.

HIA notes that there are existing national measures (GEERS) which have been implemented by the Commonwealth to address this problem across all industries.  HIA considers that there is no evidence that the problem of non-payment of workers’ entitlements is worse in the building industry than in other industries, and that there is therefore no justification for a different scheme in the building and construction industry.   Indeed, it is difficult to see what scheme could be implemented in this industry which would not effectively duplicate the existing national arrangements.  However, whatever may be done should be done across all industries rather than seeking a special solution for building and construction.  Measures which are being taken to address the related problem of phoenix companies should indirectly help alleviate this problem to a certain extent.
Security of Payment Issues

Introduction

HIA notes recommendations112 thru 117 of the Royal Commission concerning security of payment for contractors.  Recommendation 117 suggested that HIA’s submission to the Royal Commission’s Discussion Paper should be referred to in the development of any Federal Legislation.
HIA Preferred Arrangements

HIA supports the development of Federal and State/Territory legislation that incorporates the following factors:
· Rapid adjudication being available for the resolution of all disputes and differences under construction contracts – will be instrumental in achieving timely and cost-effective resolution of payment disputes
· The adjudicator being given extensive latitude to manage the matter referred for adjudication
· If a party in a contract chain is subject to a mandatory or implied condition via legislation then that condition, as a matter of commercial risk management, should be able to be reflected throughout the entire contract chain

· Co-respondents are not joined in related matters – this raises issues of complexity and will potentially slow down the adjudication process
· Provides for security options to deal with adjudicated amounts

· Does not provide for suspension of works or charges/liens over assets of the respondent for the adjudicated amount

· Does not provide for retentions to be held on trust

· Does not provide for a deemed trust for unfixed materials on insolvency

· Does not provide for licensing of all industry participants – this is simply a cost to industry which does not provide for increased consumer protection

· Bans ‘paid when paid’ and ‘paid if paid’ clauses in contracts

· Provides for default contract clauses for matters such as variations and payments that apply where the contract makes no specific arrangements

· Does not provide for approval of standard form contracts – this requirement has now been removed from the proposed WA legislation

Summary

Therefore, with respect to the proposed legislation detailed in Appendix 1 of Volume 8 of the Royal Commissioner’s Report, HIA supports all provisions except for the following Sections:
· Section 13 – Mandatory Provisions – HIA would prefer that mandatory provisions are replaced with implied/default arrangements that operate only if a construction contract makes no specific provision

· Section 20 – Approval of standard form contracts – delete this requirement because it will become an administrative problem for Government, in analysing contracts submitted for approval and negotiating changes with the authors thereof.
Finally, with respect to security of payment, HIA does not support the development of a compulsory insurance scheme to secure payments for contractors.  This was looked at very carefully on a number of occasions in NSW and was found to be wholly impractical, even before the collapse of HIH.  The basic problem is that the cost of such a scheme is greater than the cost of the problem it is intended to address.  If implemented it would severely reduce competition, greatly increase costs, take money out of the building industry for the benefit of the insurance industry, and place a further cost burden on industry participants.  HIA considers that the existing and proposed State and Territory security of payment legislation is quite adequate, and federal action at this time could only add to cost and confusion without assisting with the solution.

Evasion of and Under-Payment of Workers’ Compensation Premiums

Introduction

HIA notes significant concerns from some sections of the industry about under-payment of Workers Compensation Premiums.  Whilst there is no specific data available, experience has lead HIA  to believe that some of these under-payment issues have arisen as a result of confusion about various definitions, especially those relating to worker and wages.  The Royal Commissioner, in Recommendation 153, recognised this problem and HIA supports this recommendation concerning harmonising key definitions between jurisdictions.  Obviously, HIA supports the related recommendation 103 which provides for the Commonwealth to encourage States and Territories to continue efforts to harmonise between the jurisdictions the key definitions of the payroll tax system, particularly the definition of wages.  
The failure to have a consistent workers compensation system across Australia is a cost to all contractors who undertake business in more than one State or Territory.  A contractor who subcontracts work may not need to cover the subcontractor in one State, yet be liable as the subcontractor’s deemed employer in a different State.  Thus a compliance issue arises, with this issue being further complicated by instances of insurers not accepting liability, and confusion about deeming.  HIA members have arranged Workcover policies in good faith for their contractors, only to be confronted by insurers not accepting liability due to their interpretation of the definition of a worker covered by the Act.  There have also been circumstances where an employee of a sub-contractor has successfully sued a principal contractor because of deeming arrangements.  
HIA is aware that the Federal Government is attempting to address general concerns about workers compensation through the current Productivity Commission review into National Workers Compensation and Occupational Health and Safety Frameworks, to which HIA has made a detailed submission.  HIA suggests that this is an appropriate effort by the Federal Government to address some of the Royal Commission recommendations.

Definitions

HIA members are frequently faced with a situation where a person who was happy to work for them as a contractor (with all its advantages of flexibility and access to business tax deductions) for many months suddenly claims to have actually been an employee all the time.  The precipitating event in this change of heart is often an injury, giving rise to the desire to obtain benefits under Workers Compensation, or when the work runs out, giving rise to a desire to claim Unfair Dismissal and Award benefits such as redundancy and holiday pay due to employees.  
If a court finds that as a matter of law a person was really a common law employee, after considering a battery of subjective tests of variable weight, then severe retrospective financial consequences will usually flow to the head contractor.  It is particularly irksome for the head contractor to have to pay out money for redundancy and holiday pay etc without being able to claim any offsets, even though the person enjoyed much higher rates of pay, when calculated on an hourly basis, than those which would have been paid to an employee under the Award.  In effect the worker is allowed to double dip, based on strict legal criteria rather than any reasonable assessment of the whole relationship between head contractor and worker.

HIA believes that the law exists to support human social and commercial activities and not vice versa.  The law should therefore develop categories which recognise real world work arrangements rather than, as at present, attempting to fit real world work arrangements into artificial categories.  At the very minimum, commercial parties should be able to freely and confidently form a viable business arrangement between themselves on clearly defined terms, without the risk of having their bargain later re-made by a court on the basis of a requirement to fit that business arrangement into a particular legal category.   Nowhere in Australia does the present law provide this facility.

HIA supports a common definition of employer and employee/worker that does not interfere with the rights of businesses to contract, is objectively provable and able to be known and agreed at the time the contract is entered into by the parties, and cannot be subsequently and unjustly overturned unless the whole arrangement is proven to be a deliberate and conscious sham.  
“Employee” is a term not generally defined by legislation, since it is a concept developed by the common law.  The general common law rules to define an employee are fairly well settled, although, as noted above, there are difficulties in applying the rules in marginal cases because the rules are subjective and of varying weight, and no single rule has decisive force.  

Therefore HIA’s preferred model is to use the status of a Personal Services Business under the Federal Alienation of Personal Services Income scheme (contained in the Income Tax Assessment Act 1997) as a positive indicator that that person is not caught as a deemed employee.  In effect, this will provide a safe haven for a contractor recognised by the ATO as carrying on a business.  That leaves the common law untouched, and avoids re-casting the different definitions of a ‘deemed employee’ or ‘worker’ and the definition of “employer” in numerous pieces of legislation.

This would have the advantage of simplicity, certainty and clarity.  All that would be required is to add a provision to legislation that – 

(a)
For employee

Notwithstanding anything contained elsewhere in this or any other Act, a person who is recognised as a Personal Services Business for the purposes of Division 87 of the Income Tax Assessment Act 1997 (C’w) is not to be taken to be a worker/employee for the purposes of this Act.’ 

(b)
For employer

Notwithstanding anything contained elsewhere in this or any other Act, a person is not the employer of another person for the purposes of this Act if that other person is recognised as a Personal Services Business for the purposes of Division 87 of the Income Tax Assessment Act 1997 (C’w)’ 

It is inherent in the APSI tests that the person concerned is not a common law employee, since the tests apply only to common law contractors.  The use of the APSI test in this way therefore represents an administrative attempt to remove people who were actually common law employees from the ranks of those who were claiming to be contractors.  

This APSI tax status would be conclusive evidence that a person was not an employee at a particular time, and would immunise the possessor against the operation of other legislative requirements.  If ‘personal services’ businesses are conclusively recognised as contractors and not employees, there would be an objective, verifiable, contemporary test which would largely overcome existing difficulties.  If a person was wrongly classified by the Tax Office, this could be rectified, but only by the Tax Office, and only prospectively.  
While in theory a group of contractors could still exist that were not ‘personal services businesses’, in practice this group is likely to be small, as it may not be economic for such contractors to operate in a competitive marketplace without access to the business tax deductions available only to a PSB.  If a person lost their tax status, they would also lose their immunity to other legislation, and would be back in the same situation they are now in, with the applicability of legislation being decided on a case by case basis.  

This concept of a ‘safe haven’ for those contractors who have already passed a fair and reasonable test of what is a genuine business would also greatly simplify enforcement of existing laws by State and Territory agencies.  
Referred liability
At present, in some States, a principal contractor may be held liable for workers compensation coverage of the employees of their subcontractors.  HIA has concern over the use of provisions that seek to categorise those who are not employees as employees for the purposes of workers compensation schemes.  Simply speaking, these provisions enable an employee of a trade contractor to actually sue the principal contractor for workers compensation.  Whilst this may be the crux of a no fault insurance arrangement, it really undermines the concept of responsibility.  At no stage does HIA advocate that an employee should not be covered.  However, we believe that coverage for workers compensation arrangements should not rest at the feet of a party that is not in a contractual employment relationship with another.  Furthermore, if a trade contractor believes that the principal is providing coverage, he/she may end up not taking out suitable coverage for their employees.  This is clearly undesirable and amounts to the creation of commercial uncertainty and cost burdens.

HIA submits that each employer (as defined) is responsible and must take out insurance, or risk costly litigation for non-compliance.
Summary

HIA supports Royal Commission recommendations 150(a) and 153 regarding workers compensation.  
Furthermore, HIA supports the suggested approaches detailed in the Productivity Commission’s Interim Report into the National Workers Compensation and Occupational Health and Safety Frameworks.  Specifically, HIA supports:
· The three step approach to the development of a national workers compensation scheme;

· Development of principles for injury management;

· Limiting common law access in favour of better statutory benefits;

· Removal of cross subsidisation for large employers;

· Combination of private and publicly underwritten schemes with emphasis of competition; and

· Detailed self insurance arrangements

Evasion or Under-Payment of Taxation

HIA notes recommendations 124 through to 135 about evasion of taxation obligations by building industry participants.  Some of these recommendations, such as 124, 125, 126, 127 and 129 are already being addressed by the Australian Taxation Office (ATO).  The ATO recently launched a low level verification program of ABN, PAYG and APSI measures amongst building industry participants in all parts of Australia as part of their cash economy investigations.  There has also been increased resources focused on audits.  Both HIA and ATO have been active with their education programs.
HIA does not agree with Recommendation 130 regarding grouping provisions.  Whilst this is prevalent in State and Territory Payroll Tax regimes, it is onerous and does not take into account the independence and responsibilities of various corporate structures and legal entities.

HIA would support Recommendation 131 regarding a corporate director’s ability to avoid a Director’s Penalty Notice by placing a company into voluntary administration or liquidation.  This provision though should not be restricted to the building and construction industry.  HIA submits that the building and construction industry is not the only industry that has occasional problems with underpayment of taxation and related phoenix arrangements.
Recommendations 132, 133 and 134 concerning the sharing of information amongst relevant Federal and State authorities are fine in principle but may be clouded by various political differences.  Issues of privacy are also concerning.  HIA notes that the ATO is already exploring what can legally be done within existing constraints, indicating that scope remains for administrative improvements before contemplating further legislative change.  

HIA submits that clear enforceable guidelines on information sharing would need to be established with the assistance of industry stakeholders.  HIA would agree that the forum proposal pursuant to Recommendation 135 (now scheduled for its first meeting on 28 Nov 03) may be of assistance in this regard but the inclusion of union representatives would also have to be accompanied by self-restraint to avoid industrial issues becoming part of any discussions.  With respect to this forum, HIA has for some years been actively involved in the Australian Taxation Office’s Property and Construction Industry Partnership.  
Regulatory Needs in Workplace Relations in Australia
HIA has already made clear that, while its usual position is in favour of self-regulation and less regulation generally, it accepts that the additional regulation contained in this Bill is necessary to restore the basic floor of the rule of law to the industry, without which only the law of the jungle can prevail.

Having said that, HIA considers that the Workplace Relations Act 1996 provides an appropriate level of regulation to Australian industry generally, and is not in favour of the more detailed level of centralised regulation which is generally found in current State industrial relations legislation.

HIA also considers that calls for the extension of industrial regulation to contractors, such as that by Prof. Stewart in his evidence to the Royal Commission, are fundamentally misconceived.  In the Housing industry at least, contractors do not need and emphatically do not want the so-called ‘protection’ of the industrial relations system.  HIA members want to work as their own profit-making businesses rather than as employees on wages, and they are willing to accept the commercial risks involved in running a business.  It is for that reason that they are members of HIA and not a union.
The Role of the Australian Building and Construction Commissioner

It follows from what has been said above that HIA considers that the role proposed for the Australian Building and Construction Commissioner is both necessary and appropriate.  
The Role of the Australian Industrial Relations Commission and other Regulators

HIA considers that the role of the AIRC, as provided for in the Bill and in the Transition Bill, is appropriate and can operate harmoniously with that of the Australian Building and Construction Commissioner.  HIA would not support the inclusion of the ABCC’s functions within a Division of the AIRC – that would be to confuse the role of the police with that of the courts.
The Role of Conciliation and Arbitration

HIA supports the proposition that industrial issues are best resolved in the workplace rather than centrally through conciliation and arbitration.  However, the Commission plays a valuable role which is not diminished but rather is enhanced by the Bill.

Having said that, HIA is strongly of the view that history conclusively demonstrates that there is no hope of conciliation and arbitration, alone, effectively remedying the manifest problems of this industry.  
Consequence and Influence of Political Donations
HIA considers that these should be dealt with under existing political disclosure and electoral laws.  HIA supports the general measures in the Bill to increase the disclosure of financial interests that pertain to the conduct of registered organisations and their interests.
Mechanisms to Address Lawlessness and Criminality
HIA considers that the mechanisms proposed by the Royal Commissioner, and embodied in the Bill, are appropriate, necessary and workable.  Only an independent, government institution charged with industry law enforcement will do the necessary job.  HIA points out that history has shown that nothing less than major institutional change of this nature is likely to be effective.  While it was certainly not without its effect, the failure of the Gyles Royal Commission to achieve lasting cultural change in the industry in NSW is directly attributable to the fact that its Recommendations were not fully implemented, and because the Task Force which on its recommendation was set up to enforce the law, and which was very effective, was after a time abolished by an incoming government.  A similar Task Force in WA was similarly effective and for its pains suffered a similar fate.  
HIA suggests that, as it is undeniable that reform is needed, the views of the Royal Commissioner, formed after lengthy and probing inquiry, should not be lightly cast aside.  Rather, the legislation should be passed essentially as it stands.  Broadly speaking, it is undesirable for those with less experience and expertise in this area than the Royal Commissioner to attempt to ‘improve’ on the Recommendations.   
Employment Related Matters
HIA notes that the Terms of Reference for this Review made no specific comments about occupational health and safety issues.  HIA wishes to express its support for the Royal Commission recommendations as well as the recommendations that have emanated from the recent Productivity Commission Interim Report into National Occupational Health and Safety and Workers Compensation Frameworks.  In line with HIA representations, the Productivity Commission has found that multi-state employers face significant compliance burdens and costs from having to deal with multiple workers’ compensation schemes and OH&S requirements.  They have recommended that State and Territory governments address these burdens by making available an option for coverage under a single workers’ compensation scheme and OH&S regime.  In particular, the Commission recommended that a self insurance option be available under the current Comcare scheme.  
Skill Shortages and Apprenticeships

HIA notes that the Royal Commission made a number of recommendations (numbers 137 – 142) regarding issues of training, all of which HIA support.  HIA is a Registered Training Organisation that offers a large number of training courses to members and industry participants.  HIA is attempting to address these issues through the operation of a Group Apprenticeship Scheme and the general promotion of employment opportunities within the industry.  In conjunction with the Australian Government, HIA recently launched a ‘Big Plans’ website that provides details about building careers to all Australians.  Yet we recognise that skill shortages are still prevalent.  .
One of the solutions to skill shortages lies in flexible training arrangements that reflect job availability and skill demand.  The Royal Commission touched on this with recommendations 137 and 141.  HIA has long been advocating for a wider array of training courses through traineeships and school-based apprenticeships.  Yet HIA is regularly being confronted with stakeholder inflexibility and especially the union movement generally who, for industrial reasons, prefer traditional time-based apprenticeships.  For example, it is extremely difficult to offer a 12 month general traineeship in residential construction.  It is also difficult to separate out aspects of brick paving and bricklaying and even break down wall and ceiling fixing into distinct training regimes and employment opportunities.   This produces many inflexibilities and absurdities.  For example, in far North Queensland, masonry construction is almost invariably using cement blocks rather than bricks.  Yet it is impossible to train young people as block layers – they must be trained through the full traditional bricklaying apprenticeship, with skills never used and materials not available in their part of Australia.  This sort of inflexibility severely reduces employment opportunities for young people and working flexibility for industry.
HIA has long been a supporter of industry funds being applied and used to fund training within the industry.  Yet the lack of accountability has resulted in many questions being raised about the efficacy of these arrangements.  HIA supports Royal Commission recommendation 138 with respect to an industry wide audit and HIA hopes that the outcome will be more accountability with how the funds are used.

Various Wages and Conditions of Employment

HIA draws the Committee’s attention to our earlier comments about supporting freedom of association, contracting and both collective and individual bargaining in the industry.  These are not mutually exclusive concepts.  A free, productive industry will be one that produces outcomes of benefit to employers, contractors and employees.  HIA strongly advocates to members that they should be establishing wages and conditions of employment that best fit both individual worker and job requirements.  In many cases this has been a combination of trade contract, collective and individual arrangements.
HIA is well aware of the Union mantra about placing employees undertaking similar work on similar pay and conditions, regardless of where and who they work for.  It can be argued that such an approach undermines competitive advantage and essentially places many small businesses in an untenable position.  

HIA suggests that choice is the key; and if freedom of choice were available then differences between wages and conditions that exist within the industry would not be a significant factor.  Coercion into pattern bargaining arrangements seriously undermines choice and inhibits small and medium business movement within the industry.  As noted below, a business operating with a union endorsed pattern bargaining arrangement will find it very difficult to work in the residential construction sector.  As a result, wages and conditions do become a significant factor.

Nature of Independent Contractors and Labour Hire Arrangements

The Trade Contracting Debate

As noted above, trade contractors do not want to be employees, or to be treated like employees.  Most of HIA’s members are small businesses, and they joined HIA, at least in part, because they saw that HIA was one of the few industry organisations which strongly supported the rights of individuals such as themselves to establish small businesses and contract out their services to principals and builders alike.  

This is a right which is perennially under threat from well-meaning (and sometimes not so well meaning) proposals to extend ‘the protection’ and ‘the benefits’ of employee status to trade contractors.  As has been demonstrated on a number of occasions, the real effect of such proposals in the housing industry would be to lessen competition, reduce efficiency and take away the freedom of individuals to establish their own successful businesses.  Furthermore we suggest that the main critics of the trade contract system are those whose economic and political interests would be best served by the disappearance of subcontracting altogether.  While we would not include Professor Andrew Stuart in that category, HIA considers Professor Stuart’s proposals to be inappropriate and misconceived, at least so far as the housing industry is concerned.

In HIA’s view, various industry and political stakeholders need more information regarding the current real contracting environment.  Subcontracting is a perfectly valid, legal and appropriate way of doing work as an alternative to employment.  There is nothing illegitimate about subcontracting.  The housing industry operates almost entirely through the use of subcontract workers.  

Head contractors prefer the subcontract system for the following reasons:

· Demonstrated higher levels of productivity; 

· Payment by results which leads to predictability of costs;

· Guaranteed higher quality of work;

· Capacity to work unsupervised at geographically dispersed sites;

· Head contractors can flexibly schedule work without paying for unproductive time;

· No unquantifiable redundancy or unfair dismissal costs when the work runs out; 

· No complex web of legal and Award obligations for head contractors to administer and contend with (which is particularly difficult in a constantly changing, project-based work environment).

· Trade contractors prefer the subcontract system for the following reasons:

· Ability to earn more as a trade contractor than as an employee;

· Trade contractors prefer immediate payment rather than deferred entitlements;

· Trade contractors prefer to organise work to suit themselves;

· Ability to maximise earning opportunities by taking the jobs you can do best;

· Ability to be your own boss;

· Reliance on own skills and judgement provides personal satisfaction.

That the subcontract system of working suits both the individuals concerned and the housing industry is manifest.  The Australian housing industry is highly efficient by world standards, and produces high quality affordable housing.  In 1999 the Productivity Commission found the housing industry’s subcontract system to be greatly superior in terms of productivity and efficiency to the union controlled working arrangements that are imposed on commercial building sites.  These comments were further supported by the recent Econtech Report (2002). Many HIA members can testify that their tradespeople and others are very vehement that they are not prepared to work as employees.  

It is a great mistake to analyse the industry in Marxist terms, on the basis of subcontractors being at all times at the economic mercy of head contractors, and needing ‘protection’, including protection against unfair dismissal.  The economic cycle in the building and construction industry is subject to particularly violent fluctuations, and only the largest companies (who have very few direct employees in any case) can be assured of a reasonably steady and predictable volume of work. The overwhelming majority of the industry is made up of small and medium sized businesses. When demand is high, subcontractors hold the economic whip hand over these builders, and it is the builders who have a choice of paying the asking rate or doing the work themselves.  When demand is low, builders are in a stronger bargaining position with their subcontractor and the price for the work.  

Work arrangements as regulated under Awards would be difficult and counter-productive to apply to contractors in the industry.  To the extent that there are workers who are really common law employees and are claiming contractor status in the hope of obtaining a taxation advantage, the APSI changes (as discussed previously) to income tax law have removed any such incentive.  In any case it is absurd to address taxation problems by amending industrial law.   

We also need to recognise that trade contracting arrangements have been instrumental in maintaining some level of affordability within the new housing market.  Government comparisons of the direct costs between a contractor and an employee have demonstrated that the cost of commercial construction (by and large done by employees) is more than 30 per cent more expensive then the cost of housing construction (by and large done by trade contractors), not because employees are paid more (they are not) but because they are less productive and flexible in their work.  The additional productivity losses, if contractors were required to work as employees, would be unsustainable within the housing sector.  

Labour Hire Arrangements
Labour hire arrangements provide a valuable element of flexibility in the building and construction industry, and HIA supports their continuance.  In essence, they allow workers to be rapidly deployed and redeployed where they are needed.  In structure, they are not very different to the group apprenticeship schemes which operate successfully in the industry.  HIA supports the continuance of these arrangements.
HIA notes that an inquiry into labour hire arrangements has been held in NSW, with results that are not unfavourable to labour hire companies, and that another has been announced in Victoria.  HIA considers that there is little that this Committee can do at this time to advance the debate in this area.
Conclusion.

HIA considers that the best and most necessary step forward for the industry would be for the Parliament to pass this legislation essentially unaltered.  If it is agreed (and who can seriously deny it) that reform is needed, the views of the Royal Commissioner, formed after lengthy and probing inquiry, should not be lightly cast aside or tinkered with.  
Evidence before the Royal Commission has demonstrated beyond any shadow of doubt that the existing arrangements are not working.  The Task Forces set up in NSW and WA in the 1990s to police the industry were very effective, and their untimely abolition was regrettable.  The Bill will set up broadly similar institution at Federal level, this time with statutory protection.  In short, we know that the model works, and we know that anything less will be unsatisfactory.  Given those essential facts, we should not allow details to obscure the fundamental need for passage of this legislation.
Once, an inefficient building and construction industry was unremarkable alongside a protected manufacturing sector, sluggish ports and railways, and uncompetitive statutory monopolies, in the Australian economic landscape.  Now, the contrast with the other revitalised world-class sectors of the modern Australian economy is glaring.  Reform of the commercial building and construction industry is a major and necessary economic imperative for Australia.  This Bill is an essential first step towards that goal, and it deserves support from all Australians.

Housing Industry Association Ltd

26 November 2003.
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